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TRIAL  OF  SAMUEL  CHASE, 


THURSDAY,  February    31,  1805,' 


Mr.  CLARK. 

Mr.    PSESIDENT^ 

I  RISE  only  to  make  a  few  remarks  on  two 
of  the  articles,  the  fifth  and  sixth,  that  the  coun- 
sel for  the  respondent  may  be  possessed  of  all  the 
points  we  mean  to  make.  I  will  endeavor  in  a 
few  words  to  state  the  praftice  which  we  think 
ought  to  have  been  pursued  in  the  case  of  Callen* 
dar.  The  pra6lice  in  the  federal  courts  is  regulated 
by  that  in  each  state.  If  this  position  be  correfV, 
we  contend,  that  the  proper  process  in  the  case  of 
Callendar  was  a  summons.  An  a£l  of  Virginia, 
passed  in  the  year  1792,  provides  that  the  grand 
jury**  shall  present  all  treasons,  murders,  felonies, 
or  other  misdemeanors  whatsoever,  which  shall  have 
been  committed  or  done  within  the  distri£t  for 
which  they  are  impannelled.** 

By  another  a£l  of  Virginia,  passed  in  the  same 
year,  it  is  cnaSed  that  **  upon  presentment  made 
by  the  grand  jury  of  an  offence  not  capital^  the 
court  shall  order  the  clerk  to  issue  a  summons  or 
other  proper  process  against  the  person  or  persons 
so  presented,  to  appear  and  answer  such  present- 
ment at  the  next  courts  and  thereupon  hear  and 
determine  the  same  according  to  law." 

In  this  last  provision  the  words  *'  or  other  pro- 
per process^^  have  a  direft  application  to  the  pre- 
vious provision ;  which  ena£ls  that  the  grand  jury 


shall  present  all  treasons,  murders,  felonies  ^^  or 
other  misdemeanors."  For  treasons,  murders  and 
felonies,  we  admit  that  a  capias  is  the  proper 
process;  arid  when  the  laW  dirtfbs  other  proper 
process^  it  had  reference  to  a  class  of  crimes  where 
a  capias  was  re'qun*ed.  It  is  in  vaitt  alleged,  that 
the  counsel  for  Callendar  made  no  objeflion  to  the 
process  issued.  They  were  rot  at  that  time  to  be 
considered  as  his  counsel ;  it  was  only  after  he 
was  brought  into  court  that  their  duty  commenced. 

Further,  whether  the  proper  process  was  a  ca- 
pias or  summons,  the  law  of  Virginia  requires 
that  it  shall  be  returnable  to  the  next  court ;  and  I 
contend  that  this  point  is  established  by  the  English 
praflice.  To  shew  which  I  refer  to  Hawkins 
Pleas  of  the  crown,  where  it  is  stated  that  a  venire 
facias^  which  is  in  the  nature  of  a  summons,  is 
the  proper  process,  and  that  it  is  returnable  to  the 
next  court. 

It  was  surely  then  the  duty  of  the  judge  to  be  ac*  ^ 
quainted  with  the  laws  of  England,  however  un- 
acquainted  he  may  have  been  with  the  laws  of 
Virginia.  He  cannot,  therefore,  on  this  ground, 
attempt  a  justification  from  ignorance.  In  his  an- 
swer he  informs  us  that  ignorance  of  the  law  is  no 
excuse.  If  it  is  no  excuse  in  an  unlettered  indi* 
vidual,  shall  it  constitute  the  apology  of  him  who 
was  expressly  appointed  to  expound  the  law  and  ad- 
minister justice  ?  And  if  on  this  occasion  he  was 
not  acquainted  with  the  law,  did  it  therefore  be- 
come him  to  proceed  with  such  fatal  precipitancy  ? 
No  sooner  was  the  presentment  made,  than  the 
marshal,  before  any  indictment  was  brought  in, 
was  dispatched  after  Callendar.  We  can  only  ac- 
count  for  this,  by  supposing  that  it  was  the  inten- 
tion of  the  judge  to  acl  in  conformity  to  his  previ- 
ous declaration,  however  jocularly  it  may  have 
seemed  to  have  been  made  ;  and  that  this  was  one 
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of  the  itieans  he  had  determined  to  pursue  in  order 
to  convid  Caliendar,  regardless  of  the  dignity  of 
bis  station  or  the  innocence  of  the  tnan.  Having 
offered  these  few  remarks,  I  am  instructed  to  sajr 
that  the  case  is  fully  opened  on  the  part  of  the 
prosecutioti. 

Mr.  HOPKINSON. 

WEt^annot  remind  you,  and  this  honourable 
court,  as  our  opponents  have  so  frequently  done, 
that  we  address  you  in  behalf  of  the  majesty  of 
the  people — We  appear  for  an  an  ancient  and  infirm 
man,  whose  better  days  have  been  worn  out  in  the 
service  of  that  country  which  now  degrades  him  j 
and  who  ha&  nothing  to  promise  you  for  an  honour- 
able acquittal  but  the  approbation  of  your  own  con« 
sciences.  We  are  happy,  however^  to  concur 
with  the  honorable  managers  in  one  point — I 
mean  the  importance  they  are  disposed  to  give 
to  Ais  cause.  In  every  relation  and  respecl 
in  which  it  can  be  viewed,  it  is  indeed  of  infinite 
importance.  It  is  important  to  the  respondent  to 
the  full  amount  of  his  good  name  and  reputation, 
and  of  that  little  portion  of  that  happiness,  the 
small  residue  of  his  life  may  afford.  It  is  impor- 
tant  to  you,  Senators  and  Judges,  inasmuch  as 
you  value  the  judgment  which  posterity  shall  pass 
upon  the  proceedings  of  this  day.  It  is  important 
to  our  country,  as  she  estimates  her  charafter  for 
sound,  dignified  and  impartial  justice  in  the  eyes  of 
a  judging  world.  The  little,  busy  vortex  that 
plays  immediately  round  the  scene  of  aflion,  con- 
siders this  proceeding  merely  as  the  trial  of  Judge 
Chase,  and  gazes  upon  him  as  the  only  person  in- 
terested in  the  result.     This  is  a  false  and  imper- 


fc6l  view  of  the  case.  It  is  not  the  trial  of  Judgo 
Chase  alone.  It  is  a  trial  between  him  and  hia 
country  :  and  that  country  is  as  dearly .  interested 
as  the  Judge  can  be,  in  a  fair  and  impartial  invcsti<« 
gation  of  the  case,  and  in  a  just  ^nd  honest  decisi- 
on of  it.  There  is  yet  another  dread  tribunal  to 
ivhich  we  should  not  be  inattentive.  We  should 
look  to  it  with  solemn  impressions  of  respect.  It 
is  posterity— the  race  of  men  that  will  come  after 
us.  When  all  the  false  glare  and  false  importance 
of  the  times  shall  pass  away — when  things  shall 
settle  down  into  a  state  of  placid  tranquility  and 
lose  that  bustling  motion  that  deceives  with  false 
appearances— >when  you,  most  honourable  Sena- 
tors, who  sit  here  to  judge,  as  well  as  the  respon- 
dent who  sits  here  to  be  judged,  shall  alike  rest  in 
the  silence  of  the  tomb,  then  comqs  the  faithful, 
the  scrutinizing  historian,  who  without  fear  or  fa- 
favour  will  record  this  transaction;  then  comes  ^ 
just  and  impartial  posterity,  who,  without  regard 
to  persons  or  to  dignities,  will  decide  upon  your 
decision.  Then,  I  trust,  the  high  honour  and  in- 
tegrity of  this  court  will  stand  recorded  in  the  pure 
language  of  deserved  praise,  and  this  day  will  be 
remembered  in  the  annals  of  our  land,  as  honour- 
able to  the  respondent,  to  his  judges,  and  to  the 
justice  of  our  country* 

We  have  heard,  sir,  from  the  honourable  ma- 
nagers  who  have  addressed  you,  many  harsh  ex- 
pressions. I  hope,  sir,  they  will  do  no  harm. 
We  have  been  told  of  the  respondent's  unholy  sins, 
which  even  the  heavenly  expedtation  of  sincere  re-r 
pentance  cannot  wash  away  ;  we  have  been  told  of 
his  volumes  of  guilt,  every  page  of  which  calls 
loudly  for  punishment.  This  sort  of  language  but 
pursues  the  same  spirit  of  asperity  and  reproach 
which  was  begun  in  the  replication  to  our  answer. 
But  we  come  lierc,  sir,  not  to  complain  ot  any 


^117 g* ;    ^e  C5me  i?xpc£Ving  to  bear  and  to  forbcif 
Much.     It  does  indeed  seem  to  me,  that  the  repli^ 
cation  filed  by  the  honourable  managers  on  behalf 
of  the  House  of  Representatives  and  of  all  the 
people,  carries  with  it  more  acrimony  than  either 
the  occasion  or  their  dignity  demandecT.      It  may 
be  said  they  have  resorted  for  it  to  English  prece* 
dent,  and  framed  it  from  the  replication  filed  in  the 
cel€i3rated  case  of  Warren  Hastings*      There  is^ 
however,  no  similarity  between  that  case  and  ours* 
Precedents  might  have  been   found  more  mild  in 
their  character  and  more  adapted  to  the  circumstan<- 
ces  of  our  case.      The  impeachment  of  Hastings 
l¥as  not  instituted  on  a  petty  catalogue  of  frivolous  • 
occurrences,    more  calculated    to  excite   ridicule 
than  apprehension,  but  for  the   alleged   murder  of 
princes  and  plunder  of  empires*     If,  however,  the 
choice  of  this  case  as  a  precedent  for  our  pleadings 
has  exposed  us  to  some  unpleasant  expressions,  it 
also   iurnishes  to  us  abundance  of  consolation  and 
hope*     There,  the  most  splendid  talents  that  ever 
adorned  the  British  nation  were  strained  to  their  ut- 
most exertion  to  crush  the  devoted  viftim  of  ma- 
lignant persecution.     But  in  vain— The  stern  in- 
tegrity— the.  enlightened  perception — the  immo- 
Teable  justice  of  his  judges  stood  as  a  barrier  be- 
tween him  and  dcstrudlion,  and  safely   proteded 
him  from  the  fury  of  the  storm^ — So,  I  trust  in 
God,  it  will  be  with  us. 

In  England,  the  impeachment  of  a  judge  is  a 
rare  occurrence.  I  recolleft  but  two  in  half  a  cen- 
tury. But  in  our  country,  bo:jsting  of  its  supe- 
rior purity  and  virtue,  and  declaiming  ever  against 
the  vice,  venality  and  corruption  of  the  old  world, 
seven  Judges  have  been  prosecuted  criminally  in 
about  two  years^  A  melancholy  proof  either  of  ex- 
treme and  unequalled  corruption  in  our  Judiciary, 
or  of  strange  and   persecuting  times  among  us. 


^  The  first  proper  obje£l  o(  our  inquiries  irl  thl$ 

case  is,  to  ascertain  with  proper  precision  what 
nets  or  offences  of  a  public  officer  ore  the  Qbye<fts  of 
impeachments  This  question  meets  us  at  the  very 
threshold  of  the  case^  If  it  shall  appear  that  the 
charges  exhibited  in  these  articles  of  impeachment 
are  not,  even  if  true,  the  constitutional  subje£ls 
of  impeachment,  if  it  shall  turn  out  on  the  invest 
ligation  that  the  Judge  has  really  fallen  into  error^ 
mistake  or  indiscretion,  yet  if  he  stands  acquitted 
in  proof  of  any  such  a£ts  as  by  the  law  of  the  land 
are  impeachable  offences,  he  stands  intitled  to  dis- 
charge on  his  trial.  This  proceeding  by  impeach- 
-  ment  is  a  mode  of  trial  created  and  defined  by  the 
constitution  of  our  country  ;  and  by  this  the  court 
is  exclusively  bound.  To  the  constitution  then  we 
'  must  exclusively  look  to  discover  what  is  or  is  not 
impeachable.  We  shall  tliere  find  the  whole  pro* 
ceeding  distinctly  marked  out ;  and  every  thing  de- 
signated and  properly  distributed  necessary  in  the 
construction  of  a  court  of  criminal  jurisdiction* 
We  shall  find,  !•  Who  shall  originate  or  present 
an  impeachment.  3.  Who  shall  try  it^  3.  For 
what  offences  it  may  be  used*  4.  What  is  the 
punishment  on  conviction.  The  first  of  these 
points  is  provided  for  in  the  2d  sec.  of  the  1st 
art.  of  the  constitution,  where  it  is  declared  that 
*'  the  House  of  Representatives  shall  have  the  sole 
power  of  impeachment.'*  This  power  corresponds 
with  that  of  a  grand  jury  to  find  a  presentment  or 
indictment.  In  the  third  section  of  the  same  arti- 
cle, the  court  is  provided  before  whom  the  im- 
peachment thus  originated  shall  be  tried—"  the 
Senate*  shall  have  the  sole  power  to  try  all  impeach'^ 
ments.**  And  the  fourth  section  of  the  second  ar- 
ticle points  out  and  describes  the  offences  intended 
to  be  impeachable,  and  the  punishment  which  is  to 
follow  conviction  ;  subject  to  a  limitation  in  the 
third  section  of  the  first  article. 
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Have  any  facts  dien  been  given  in  evidence 
against  the  respondent  which  make  him  liable  to  be 
proceeded  against  by  this  high  process  of  impeach- 
ment ?  What  are  the  offences?  What  is  the 
constitutional  description  of  those  official  acts,  for 
'which  a  public  officer  may  be  arraigned  before'this 
high  court?  In  the  fourth  se£lion  of  the  second 
article  of  the  constitution  it  is  declared  that  *^  the 
President,  Vice-President  and  all  civil  officers  of 
the  United  States  shall  be  removed  from  office  on 
impeachment  for,  and  conviflion  of,  treason,  bri- 
bery, or  other  high  crimes  and  misdemeanors.'^ 
Treason  or  bribery  is  not  alledged  against  us  on 
this  occasion.  Our,  offences  then  must  come  un- 
der the  general  description  of  ^^  high  crimes  and 
misdemeanors,"  or  we  are  not  impeachable  by  the 
constitution  of  the  United  States.  I  offer  it  as  a 
positi(Hi  I  shall  rely  upon  in  my  argument,  that  no 
judge  can  be  impeached  and  removed  fr9m  office 
for  any  a£l  or  offence  for  which  he  could  not  be  in- 
dided.  It  must  be  by  law  an  indiflable  offence* 
One  of  the  gentlemen  indeed  who  conduct  this 
prosecution,  (Mr.  Campbell)  contends  for  the  re- 
verse of  this  proposition,  and  holds  that  for  such 
official  ads  as  are  the  subje£);  of  impeachment,  no 
indictment  will  lie  or  can  be  maintained.  For, 
says  he,  it  would  involve  us  in  this  monstrous  op- 
pression and  absurdity,  that  a  man  might  be  twice 
punished  for  the  same  offence,  once  by  impeach* 
ment  and  then  by  indi£iment.  And  so  most  sure- 
ly he  may ;  and  the  limitation  of  the  punishment 
on  impeachment  takes  away  the  injustice  and  op- 
pression  the  gentleman  dreads.  A  slight  attention 
to  the  subjefl  will  shew  the  fallacy  of  this  gentle- 
man's do^rine.  If  the  absurdity  and  oppression 
he  fears  will' really  ensue  on  indi£ling  a  man  for 
the  same  offence  for  which  he  has  already  been  im- 
peached, they  must  be  charged  to  the  constitution 
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itself,  iVhich  in  the  dd  sec.  of  the  Ist  art.  after  llthM 
ting  the  extent  of  the  judgment  in  cases  of  impeach- 
ment, goes  on  todeclate  that  **  the  party  convicted 
shall  nevertheless  be  liable  and  subject  to  indict-* 
m  nt,  trial,  judgment  and  punishment  according 
to  law."  The  idea  of  the  honourable  managbr  is^ 
that  for  a£ls  done  in  the  course  of  official  dutjr,  d 
judge  must  be  proceeded  against  exclusively  by 
impeachment  i  and  that  no  ihdiflment  will  lie  iil 
such  case.  The  inoorre6lness  of  this  hotion  ap^ 
pears  not  only  from  a  reference  to  the  constitution^ 
but  to  the  known  law  of  England  also.  I  will  re« 
mind  you  of  a  case 4  stated^  I  believe,  In  the  ele- 
mentary books  of  the  law,  in  which  it  is  said  that 
if  a  judge  undertakes  of  his  own  authority  to 
change  the  mode  of  punishment  prescribed  by  law 
for  any  crime,  he  is  indiftable;  for  instance,  should 
lie  sentence  a  man  to  be  beheaded,  when  the  law 
dirCifled  him  to  be  hanged^  the  judge  is  guilty  of 
murder,  and  may  be  accordingly  indited.  When^ 
sir,  I  contend,  that  in  order  to  sustain  an  impeach* 
ment,  an  offence  must  be  proved  upon  the  respoH'- 
dent  which  would  support  an  indi£lment^  I  do  not 
mean  to  be  understood  as  admitting  that  the  con* 
verse  of  the  proposition  is  true ;  that  is,  that  eve* 
ry  a6l  or  offence  is  impeachable  which  is  indi£table« 
Far  from  it.  A  man  may  be  indidlable  for  many 
violations  of  positive  law,  which  evince  no  maia 
mens^  no  corrupt  heart  or  intention — but  which 
would  not  be  the  ground  of  an  impeachment.  I 
will  instance  the  case  of  an  assault,  which  is  aA 
indidlable  offence,  but  will  not  surely  be  pretended 
to  be  an  impeachable  offence,  for  which  a  judge 
may  be  removed  from  office.  It  is  true  that  the 
2d  sec.  of  the  1st  aru  which  gives  the  House  of 
Representatives  the  sole  power  of  impeachment, 
does  not  in  terms  limit  the  exercise  of  that  power* 
But  its  obvious  meaning  is,  not  in  that  place,  to 


11 

describe  the  kind  of  a£l8  which  are  to  be  $ubje<ns 
of  impeachment,  but  merely  to  declare  in  what 
branch  of  the  government  it  shall  commence.  The 
House  of  Representatives  has  the  power  of  im« 
pcachment ;  but  for  what  they  are  to  impeach,  in 
what  cases  they  may  exercise  this  delegated  pow- 
er, depends  on  other  parts  of  the  constitution,  and 
not  on  their  opinion,  whim  or  caprice.     The  whole 
system  of  impeachment  must  be  taken  together  and  ^ 
not  in  disjointed  parts ;  and  if  we  find  one  part  of 
the  constitution  declaring  who  shall  commence  an 
impeachment,  we  find  other  parts  of  it  declaring 
who  shall  try  it,  and  what  a6ts  and  what  persons 
are  constitutional  subjefls  of  this  mode  of  trial. 
The  power  of  impeachment  is  with  the  House  of 
Representatives— ^but  only  for  impeachable  offen? 
ces.     They  are  to  proceed  agamst  the  offence  in 
this  way  when  it  is  committed,  but  not  to  create 
the  offence,  and  make  any  act   criminal  and  im- 
peachable at  their  will  and  pleasure.     What  is  an 
offence  is  a  question  to  be  decided  by  the  constitu- 
tion and  the  law,  not  by  the  opinion   of  a  singl? 
branch  of  the  legislature ;  and  when   the   offence 
thus  described  by  the  constitution  or  the  law  has 
been  committed,  then  and  not  until  then,  has  the 
House  of  Representatives  power  to  impeach  the  of- 
iender.     So  a  grand  jury  possesses  the  sole  power 
%o  indi£l :  but  in  the  exercise   of  this  power  they 
are  bound  by  positive  hiw,  and  do  not  assume  un- 
dcr  this  general  power  to  make  any  thing  indi£l- 
able  uhich  tliey  might  disapprove.     If  it  were  so, 
we  should  indeed  have  a  strange,  unsettled  and 
dangerous  penal  code.      No  man  could  walk  in 
safety,  but  would  be  at  the  mercy  of  the  caprice 
of  every  grand  jury  that  might  be  summoned  ;  and 
that  would  be  crime  to  morrow  which  is  innocent 
to  day. 

What  part  of  the  constitution  then  declares  any 
of  the  a£ts  charged  and  proved  upon  Judge  Chase, 
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even  in  the  worst  aspect,  to  be  impeachable  ?  He 
has  not  been  guilty  of  bribery  or  corruption  ;  he 
IS  not  charged  with  them.  Has  he  then  been  guil- 
ty of  **  other  i>igb  crhnes  and  misdemeanors  ?'* 
In  an  instrument  so  sacred  as  the  constitution,  I 
presume  every  word  must  have  its  full  and  fair 
meaning.  It  is  not  then  only  for  crimes  and  mis- 
demeanors that  a  judge  is  impeachable,  but  it 
must  be  for  higb  crimes  and  misdemeanors.  Al- 
though this  qualifying  adjeftive  **  Ai^A"  immedi- 
ately  precedes  and  is  dire£lly  attached  to  the  word 
*•  crimes^^^  yet  from  the  evident  intention  of  the 
constitution  and  upon  a  just  grammatical  construc- 
tion, it  must  be  also  applied  to  ^^  misdemeanors.^^ 
The  repetition  of  this  adje<5live  would  have  injured 
the  harmony  of  the  sentence  without  adding  any- 
thing to  its  perspicuity.  How  would  this  be  in 
common  parlance  ?  Suppose  it  should  be  said  that 
at  this  trial  there  are  attending  many  ladies  and  gen- 
tlemen. Would  it  be  doubted  that  the  adjedUve 
many  applies  to  gentlemen  as  well  as  ladies,  altho' 
not  repeated.  *  Or  if  there  is  any  thing  peculiar  in 
this  reaped  in  this  word  *•  higb^^^  I  will  suppose  it 
were  said  that  among  the  auditors  there  are  men  of 
high  rank  and  station.  Would  it  not  be  as  well 
understood  as  if  it  were  said  that  men  of  high 
rank  and  high  station  are  here  ?  There  is  surely 
no  diiference.  So  in  the  constitution  it  is  said, 
that  *^  a  regular  statement  of  the  receipts  and  ex- 
penditures ot  all  public  money  shall  be  published 
from  time  to  time."  Is  not  the  account  to  be  re- 
gular as  well  as  the  statement  ?  I  should  have 
deemed  it  unnecessary  to  have  spent  a  word  on  so 
plain  a  point,  had  I  not  understood  that  a  difficul- 
ty would  probably  be  made  upon  it.  If  my  con- 
stnid^ion  of  this  part  of  the  constitution  be  not  ad- 
mitted, and  the  adjeftive  **  high"  be  given  exclu- 
sively to  ^^  crimes"  and  denied  to  ^^  mibdemean- 
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ds,'*  this  strange  absurdity  must  ensue.     That 
vhen  an  officer  of  the  government  is  impeached 
for  a  crime,  he  cannot  be  convicted  unless  it  proves 
to  be  a  high  crime  :  but  he  may  nevertheleless  be 
eonvicted   of  a  misdemeanor  of  the  most  petty 
grade.     Observe,  sir,  the  crimes  vi'ith  which  these 
*^  other  high  crimes*'  are  classed  in  the  constitu- 
tion, and  we  may  learn  something  of  their  charac* 
tcr.     They  stand  in  connection  with  ^^  bribery  and 
corruption  ;'•  tried  in  the  same  manner  and  sub- 
ject to  the  same  penalties.     But  if  we  are  to  lose 
the  force  and  meaning  of  the  word  "  high'*'*  in  re- 
lation to  misdemeanors,  and  this  description  of  of- 
fences must  be  governed  by  the  mere  meaning  of 
the  term  **  misdemeanors,"  without  deriving  any 
grade  from  the  adjective,  still  my  position  remains 
unimpaired,  that  the  offence,  whatever  it  is,  which 
is  the  ground  of  impeachment,  must  be   such  an 
one  as  would  support  an  indictment.      *^  Misde- 
meanor" is  a  legal  and  technical  term,  well  under- 
stood and  defined  in  law ;  and  in  the  construction 
of  a  legal  instrument  we  must  give  to  words  their 
legal  significations — A   misdemeanor  or  a  crime, 
for  in  their  just  and  proper  acceptation  they  are 
synonimous  terms,  is  an  act  committed  or  omitted, 
in  violation  of  2i  public  Islw,  either  forbidding  or 
commanding  it.     By  this  test,  let  the  conduct  of 
the  respondent  be  tried,  and,  by  it,  let  him  stand 
justified  or  condemned. 

iJoes  not,  sir,  the  court,  provided  by  the  con- 
stitution for  the  trial  of  an  impeachment,  give  us 
some  idea  of  the  grade  of  offences  intended  for  its 
jurisdiction?  Look  around  you,  sir,  upon  this 
awful  tribunal  of  justice — is  it  not  high  and  digni- 
fied, collecting  within  itself  the  justice  and  ma- 
jesty of  the  American  people  ?  Was  such  a  court 
created— does  such  a  court  sit  to  scan  and  punish 
paltry  errors  and  indiscretions  too  insignificant  to 
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have  a  mmt  in  the  penal  code,  toe  paltry  for  tho 
notice  of  a  court  of  Quarter  ^es^ions  i  This  ia 
indeed  employing  an  elephant  to  rempve  ^n  atom 
too  minute  for  the  grasp  of  an  insect  Is  the  Se-« 
nate  of  the  United  States  solemnly  convened  and 
held  together  in  the  presence  of  the  nation  to  fix  s^ 
standard  of  politeness  in  a  judge,  and  mark  the 
precin6ls  of  judicial  decorum  i  The  honourable, 
gentleman  who  opened  the  prosecution  (Mr.  Kan«> 
dolph)  has  contended  for  a  contrary  doctrine,  anU 
held  that  many  things  are  impeacl^abie  that  are  not 
indictable.  To  illustrate  his  position,  he  stated  the 
cases  of  habitual  drunkemiess  and  profane  swear- 
}ng  on  the  bench,  which  he  held  to  be  objedls  of 
impeachment  and  not  of  indidment,  I  do  not  de- 
sire to  impQse  my  opinion^  on  this  court  as  of  any 
value.  But  surely  I  could  not  hesitate  to  say  that 
both  of  the  cases  put  by  the  gentleman  would  be 
indictable.  Is  there  not  known  to  us  a  class  of  of* 
fenccG;,  not  provided  for  indeed  by  the  letter  ol  any- 
statu:e«  but  which  come  under  the  general  protec- 
tion which  the  law  gives  to  virtue,  decency  and 
morals  in  society — Any  a6l  which  is  (onira  bonosi 
mores  is  indi<flable  as  such.  And  it  is  so,  not  by 
a«5l  of  Congress,  but  by  the  pure  and  wholesome 
mandates  of  that  common  law,  which  some  men 
woiild  madly  drive  from  our  jurisprudence,  but 
which  I  most  sincerely  pray  may  live  forever. 

If  I  am  corre£t  in  my  position  that  nothing  is 
impeachable  that  is  not  also  indictable,  for  what 
a£ts then  may  4 nian  te  indicted?  Arlay  it  be  on 
the  mere  caprice  or  opinion  of  any  ten,  twenty  or 
one  hupdred  men  in  the  community  \  or  must  it 
not  be  on  some  known  law  of  the  society  in  which 
he  resides  ?  It  must  unquestionably  be  for  some 
offence  either  of  omission  or  commission  against 
some  statute  of  the  United  States — or  some  statute 
of  a  particular  state,  or  against  the  provision  of 


15 

the  coxrtinoh  kw;       Against  which  of  thes6  his 
rfie respondent  offended?      What  law  of  any  of 
the  descriptions  1   have  mentioned   has    he    vi- 
dated?       By  what  is  he  to  be  judged,    by  what 
is  he  to  be  justified  or  condemned,  if  Hot  by  some 
known  law  of  tht  country  ;  and  if  no  such  law  is 
brought  upon  his  case — if  no  such  violation   rises 
on  this  day  of  trial  in  judgment  against  him,  why 
stands  he  here  at  this  bar  as  a  criminal  ?     Whom 
has  be  offended  ?     The  House  of  Representatives— 
and  is  he  impeached  for  ihis  ?      I   maintain  as  a 
most  important  and  indispensable  principle,    that 
no  man  :>hould  be  criminally  accused,  no  man  can 
be  criminally  condemned  biit  for  the   violation  of 
some  known  law  by  which  he  was  bound  to  govern 
himself.     Nothing  is  so  necessary  to  justice  and  to 
safety  as  that  the   criminal  code  should  be  certain 
and  known.     Let  the  judge,  as  well  as  the  citizen^ 
precisely  know  the  path  he   is  to   walk  in,    and 
what  he  may  or  may  not  do*      Let  not  the  sword 
tremble  over  his  unconscious  head,  or  the  ground 
be  spread  with  quicksands  and  destruction,  which 
appear  lair  and  harmless  to  the  eye  of  the  travel- 
ler.   Can  it  be  pretended   there  is  one  rule  of  jus- 
tice for  a  judge  and  another  for  a  private  citizen ; 
and  that  whde  the  latter  is  prote6led  from  surprize^ 
firom  the  malice  or  caprice  of  any  man  or    body  of 
men,  and  can  be  brought  into  legal  jeopardy  only 
by  the  violation   of  laws   before  made  known  to 
him,  the  latter  is  to  be   exposed   to  punishment 
without  knowing  his  offence,  and   the  uriminality 
or  innocence  of  his  conduft  is  to  depend  not  upon 
the  laws  existing  at  the  time,  but  upon   the   opi- 
nions of  a  body  of  men  to  be  colleCled  four  or  five 
years  after  the  transadion  ?     A  judge  may  thus  be 
impeached  and  removed  from  office  for  an  a6l  strid- 
ly  legal,  when  done,  if  any  House  of  Representa- 
tives for  any  indefinite  time  after,  shall  for  any  rea- 


y- 


16 

sort  they  may  aft  upon,  choose  to  consider  such  aft 
improper  and  impeachable.  The  constitution,  sir, 
never  intended  to  lay  thejudiciary  thus  prostrate  at 
the  feet  of  the  House  of  Representatives,  the 
slaves  of  their  will,  the  viftims  of  their  caprice. 
The  judiciary  must  be  protefted  from  prejudice 
and  varying  opinion,  or  it  is  not  worth  a  farthing* 
Supjpose  a  grand  jury  should  make  a  presentment 
against  a  man — stating  that  most  truly  he  had  vio-i> 
lated  no  law  or  committed  any  known  offence  ;  but 
he  had  violated  their  notions  of  common  sense,  for 
this  was  the  standard  of  impeachment  the  gentle- 
man who  opened  gave  us,  he^had  shocked  their 
nerves  or  wounded  their  sensibility.  Wonld  such 
a  presentment  be  received  or  listened  to  for  a  mo- 
ment ?  No,  sir— And  on  the  same  principle,  no 
judge  should  be  put  in  jeopardy  because  the  com- 
mon sense  of  one  hundred  and  fifty  men  might  ap* 
prove  what  is  thus  condemned,  and  the  rule  of 
right,  the  objefts  of  punishment  or  praise^ 
would  thus  shift  about  from  day  to  day.  Arc  we 
to  depend  upon  the  House  of  Representatives  for 
the  innocence  or  criminality  of  our  conduft  ?  Can 
they  create  offences  at  their  will  and  pleasure — and 
declare  that  to  be  a  crime  in  1804  which  was  an 
indiscretion  or  pardonable  error,  or  perhaps  an  ap- 
proved proceeding  in  1800  ?  If  this  gigantic 
House  of  Representatives,  by  the  usual  vote  and 
the  usual  forms  of  legislation,  were  to  dire(5l  that 
any  aft  heretofore  not  forbidden  by  law,  should 
hereafter  become  penal,  this  declaration  of  their 
will  would  be  a  mere  nullity — would  have  no 
force  and  effeft,  unless  duly  sanctioned  by  the  Se- 
nate and  the  approbation  of  the  President.  Will 
they  then  be  allowed,  in  the  exercise  of  their  pow- 
er of  impeachment,  to  create  crimes  and  inflict 
the  most  serious  penalties  on  aftions  never  before 
suspefted  to  be  criminal,  when  they  could  not 
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bare  swelled  the    same  aA  into  an    ofFence   in 
die  form  of  a  law.     If  this   be  truly  the  case^  if 
this  power  of  impeachment  may  be  thus  extended 
without  limit  or  control^  then  indeed  is  every  va- 
luable liberty  prostrated  at  the  foot  of  this  omni- 
potent  House  of  Representatives — and  may  God 
l^eserve  us — The  President  may  approve  and  sign 
a  lav,  or  may  make  an  appointment  which  to  him 
may  seem  prudent  and  beneficial,  and  it  may   bo 
the  general,  nay  the  universal  sentiment  that  it  is 
so — and  it  is  undeniable  that  no  law  is  violated  by 
the  acK    But  some  four  or  five  years  hence  there 
comes  a  House  of  Hepresentatives  whose  common 
sense  is  construfled  on  a  new  model,  and  who  ei- 
ther are  or  affedl  to  be  greatly  shocked  at  the  atro- 
city of  this  a£l*     The  President  is  impeached-^In 
vain  he  pleads  the  purity  of  his  intention,  the  le- 
gality of  his  condu^l,  in  vain  he  avers  that  he  has 
violated  no  law  and  been  guilty  of  no  crime.     He 
will  be  told,  as  judge  Chase  now  is,  that  the  com« 
mon  sense  of  the  House  is  the  standard  of  guilty 
and  their  opinion  of  the  error  of  the  a6l  conclusive 
evidence  of  corruption.      We  have  read,  sir,  in 
oor  younger  days,  and  read  with  horror,  of  the 
Roman  emperor  who  placed  his  edids  so  high   in 
tiie  air  that  the  keenest  eye  could  not  decypher 
them,^  and  yet  severely  punished  any  breach  of 
them*     But  the  power  claimed  by  the  House  of 
Representatives  to  make  any  thing  criminal  at  their 
pleasure,  at  any  period  after  its  occurrence,  is  ten 
thousand  times  more  dangerous,  more  tyrannical^ 
more  subversive  of  all  liberty  and  safety.     Shall  I 
be  called  to  heavy  judgment  now  for  an  a£l  which 
when  done,  was  forbidden  by  no  law  and  received 
no  reproach,  because  in  a  course  of  years  there  is 
found  a  set  of  men  whose  common  sense  condemns 
the  deed.     The  gentlemen  have  referred  us  to  this 
standard,  and  being  under  the  necessity  to  acknow- 
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ledge  that  the  respondent  has  Tiolated  no  law  of  the 
community,  they  would  on  this  vague  and  danger* 
ous  ground  accuse,  try  and  condemn  him.  The 
code  of  the  Roman  tyrant  was  fixed  on  the  height 
of  a  column,  where  it  might  be  understood  with 
some  extraordinary  pains ;  but  here  to  be  &afe,  we 
must  be  able  to  look  into  years  to  come,  and  to 
foresee  what  will  be  the  changing  opinions  of  men 
or  points  of  decorum  for  years  to  come;  The 
rule  of  our  conduct,  by  which  we  are  to  be  judged 
and  condemned,  lies  buried  in  the  bosom  of  futu- 
rity, and  in  the  minds  and  opinions  of  men  un« 
known,  perhaps  unborn. 

The  pure  and  upright  administration  of  justice, 
ah*,  is  of  the  utmost  importance  to  any  people — ^the 
other  nH>vements  of  government  are  not  of  such 
universal  concern— -Who  shall  be  President  or 
what  treaties  or  general  statutes  shaU  be  made,  oc- 
cupies the  attention  of  a  few  busy  politicians— but 
these  things  touch  not,  or  but  seldom,  the  private 
interests  and  happiness  of  the  great  mass  of  the 
community — ^But  the  settlement  of  private  contro« 
versies — ^the  administration  of  taw  between  man 
andman-— the  distribution  of  justice  and  right  to* 
the  citizen  in  his  private  business  and  concern, 
comes  to  every  man's  door,  and  is  essential  to  every 
man's  prosper  ity  and  happiness — Hence  I  consider 
the  judiciary  of  our  country  most  important  among 
the  branches  of  government,  and  its  purity  and  in- 
dependence  of  the  most  interesting  consequence  to 
every  man.  Whilst  it  is  hoviorably  and  fully  pro« 
te£ted  from  the  influence  of  favour  or  fear  from  any 
quarter,  the  situation  of  a  people  can  never  be  very- 
uncomfortable  or  unsafe—- But  if  a  judge  is  forever 
to  be  exposed  to  prosecutions  and  impeachments 
for  his  official  condufl  on  the  mere  suggestions  of 
caprice,  and  to  be  condemned  by  the  mere  voice  of 
prejudice,  under  the  specious  name  of  common 
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\  can  be  hold  that  firm  and  steady  hand  his. 
bgh  fuftions  rescjuire — No— -if  his  nerves  sure   of 
iron  they  must  tremble  in  so  perilous  a    situation* 
hi  England  the  complete  independence  of  the  judi- 
ciary has  been  considered  and  has  been   found  the 
best  aad  surest  safeguard  of  true  liberty,  securing 
a  government  of  known  and  uniform  laws»  acting 
alike  upon  every  man.     It  has  however  been  sug- 
gested by  some  of  our  newspaper   politicians,  per- 
haps Irom  a  higher  source,  that  although  this  inde- 
p^identjudiciary  isvery  necessary  io  a  monarchy 
to  proteel  the   people  from  the  oppression  of  a 
court,  yet  that  in   our   republican  institution  the 
same  reasons  for  it  do  not  exist— that  it  is  indeed 
iittoosistent  with  the  nature  of  our  goven  ment 
that  any  part  or  branch  of  it  should  be  independent 
of  the  people  from  whom  the    power   is  derived. 
And  as  the  House  of  Representatives  come   most 
frequently  from  this  great  source  of  power«  they 
daim  the  best  right  of  knowing  and  expressing  its 
will ;  and  of  course  the  right  of  a  controuling  influx 
ence  over  the  other  branches.     My  doctrine  is  pre^ 
ciaely  the  reverse  of  this*     If  I  were  called  upon  t0 
declare  whether  the  independence  of  judges  were 
more  essentially  important  in  a  monarchy  or  a   re*> 
public,  I  should  certainly  say,  in  the  latter.     AU 
governments  require,  in  order  to  give   them  firiyb. 
ness,  stability  and  chara6ler,  some  permanent  prin- 
ciple, some  settled    establishment — The  want  of 
this  is  the  j^eat  deficiency  in  republican   instituti* 
ons«     Nothing  can  be  relied   upon — no  faith  can 
be  given  either  at  home  or  abroad  to  a  people  whose 
systems  and  operations  and  policy  are  constantly 
changing  with  popular  opinion — If  however  the  ju- 
dietary  is  stable  and  independent — if  the  rule  of  jus- 
tice between  men  rests  upon  known  and  permanent 
principles,  it  gives  a  security  and    cbaradler  to  a 
country  which  is  absolutely  necessary  in  its   inter- 
course with  the  world  and  in  its  own  internal 
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cimcerns.  This  independence  is  further  requisite 
a»  a  security  from  oppression.  All  history  de* 
monstrates  from  page  to  page,  that  tyranny  and  op- 

Eression  have  not  been  confined  to  despotisms,  but 
ave  been  freely  exercised  in  republics  both  ancient 
and  modem — With  this  diflFerence  ;  that  in  the 
latter  the  oppression  has  sprung  from  the  impulse 
of  some  sudden  gust  of  passion  or  prejudice,  while 
in  tbe/ormer  it  is  systematically  planned  and  pur- 
sued as  an  ingredient  and  principle  of  the  govern- 
ment. The  people  destroy  not  deliberately  and 
will  return  to  refledlion  and  justice,  if  passion  is 
not  kept  alive  and  excited  by  artful  intrigue,  but 
while  the  fit  is  on,  their  devastation  and  cruelty  is 
more  terrible  and  unbounded  than  the  most  mon- 
strous  tyrant.  It  is  for  their  own  benefit  and  to 
prote£l  them  from  the  violence  of  their  own  pas- 
sions that  it  is  essential  to  have  some  firm,  unsha- 
ken, independent  branch  of  government,  able  and 
willing  to  resist  the;ir  phrcnzy — If  we  have  read  of 
the  death  of  a  Seneca  under  the  ferocity  of  a  Nero  ; 
we  have  read  too  of  the  murder  of  a  Socrates  under 
the  delusion  of  a  republic — An  independent  and 
firm  judiciary  protected  and  protc£ling  by  the  laws 
would  have  snatched  the  one  from  the  fury  of  a 
despot  and  preserved  the  other  from  the  madness 
of  a  people^ 

I  have  considered  these  observations  on  the  ne- 
cessary independence  of  the  judiciary  applicable 
and  important  tq  the  case  before  this  honorable 
Court,  to  repel  the  wild  idea  that  a  judge  may  be 
impeached  and  removed  from  office  although  he  has 
violated  no  law  oi  the  country,  but  merely  on  the 
vague  and  changing  opinions  of  right  and  wrongs- 
propriety  and  impropriety  of  demeanour.  For  if 
this  13  to  be  the  tenure  on  which  a  Judge  holds  his 
office  and  chara£ler ;  if  by  such  a  standard  his  ju. 
dicial  coiidu£t  13  to  be  adjudged  criminal  gr  inno4. 
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cent,  there  is  an  end  to  the  independence  of  our  ju« 
ificiary.     In  opposition  to  this   reasoning  I  have 
heard  (not  from  the  honorable  managers)  a  sort  of 
jargon  about  the  sovereignty  of  the  people,  and  that 
BOthiog  in  a  republic  should   be   independent  of 
^m — No  phrase  in  oux^  language  is  more  abused 
or  more  misunderstood.     The  just  and  legitimate 
sovereignty  of  a  people  is  truly  an  awful  obje£t»  full 
of  power  and  commanding  respe£l.     It  consists  in 
a  full  acknowledgment  that    all   power  origiualiy 
emanates  in  some  way  from  them,    and  that  all  re- 
-sponsibilicy  is  finally  in  some  way   due    to  them. 
And  whether  this  is  acknowleded  or  not,  they  have, 
if  driven  to  the  last  resort,  a  physical  force,  to  make 
k  so— But  sir,  this  sovereignty  does  not  consist  in 
a  right  to  controul  or  interfere  with  the  regular  and 
legal   operations  and  functions    of  the    different 
branches  of  the  government  at  the  will  and  pleasure 
of  the  people.  Having  delegated  their  power,  hav« 
ing  distributed  it  for  various  purposes  into  various 
channels,  and  direded  its  course  by  certain  limits^ 
they  have  no  right  to  impede  it  while  it  flows  in  its 
intended  direftions — Otherwise  we  have   no   go- 
vemment — In  like  manner  the  officers  of  govern- 
ment  are  responsible  in  certain  modes  and  at  cer« 
tain  periods  for  the  exercise  of  their  duties   and 
powers — but  the  people  have  no  right   to   make 
them  accountable  in  any  other  manner  or  at  any 
other  period  than  that  prescribed  by  the  great  com- 
pact of  government — or  constitution.    Having  part- 
ed with  cheir  power  under  certain  regulations   and 
restri£\ions,  they  are  done  with  it — they  are  bound 
by  their  own  a6l,  and  having  retained  and  declared 
the  manner  in  which  they  will  corredl   abuses   in 
office,  they  have  no  right  to  claim  any  other  sort 
of  responsibility— If  this  be  not  the  case,  what  go- 
vernment have  we  ?  What  rule  of  conduct  ?  What 
system  of  association  ?  None — But  arc.  truly  in  a 
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State  of  savage  anarchy  and  ruthless  confusion ; 
with  all  the  vices  incident  to  civilization  without 
the  restraints  to  controul  them. 

Having  discussed  this  necessary  preliminary  point 
as  to  what  is  or  is  not  impeachable^  I  will  proceed 
to  a  consideration  of  the  charges  now  in  issue  be« 
tween  the  respondent  and  the  House  of  Representa- 
tivesofthe  United  States.  It  will  be  some  relief 
to  this  honorable  Court  to  learn  that  for  the  expe- 
diting of  this  trial,  and  to  avoid  useless  and  irk- 
some repetition,  the  counsel  for  the  respondent  have 
divided  the  articles  of  impeachment  among  them- 
selves. I  shall  beg  leave  to  address  you  on  the 
first  article,  which  relates  to  the  transa£lions  at 
Philadelphia,  on  the  trial  of  John  Fries  for  high 
treason. 

The  gentleman  (Mr.  Early)  who  has  offered 
you  his  observations  on  these  articles  of  impeach- 
ment, appears  to  have  grounded  his  argument,  not 
on  tlie  evidence  but  on  the  articles.  Supposing^ 
perhaps,  that  chey  would  be  proved,  he  has  taken  it 
for  granted  that  they  have  been  proved,  and  has 
shaped  his  remarks  accordingly.  Had  we  filed  a 
general  demurrer  to  these  charges,  thereby  admit- 
ting them  as  stated,  the  argument  of  the  gentle- 
man might  have  had  the  force  and  application  he 
intended.— But  if  I  mistake  not,  the  respondent 
has  pleaded  not  guilty,  and  the  case  must  therefore 
be  decided  by  the  amount  of  the  evidence,  and 
not  by  tlie  averments  of  the  articles.  I  admit,  in- 
deed, that  the  honorable  numagers  are  put  to  some 
difficulty  in  this  respeft.  7'hey  are  under  the  ne- 
cessity of  making  their  election  betweeen  the  ar* 
ticles  and  the  evidence  as  the  foundation  of  their 
argument ;  for  they  are  so  totally  dissimilar  that 
they  could  not  take  them  both  :  they  meet  in  so 
few  and  such  immaterial  points,  that  no  man  can  ar- 
gue irom  them  both  for  five  sentences — This  being 
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tlie  situation  of  the  gentlemen  i  he  has  thought  pra^ 
per  to  selefi  the  artides  and  the  fa£b  therein  set 
forth  as  the  foundation  of  his  argument  in  defiance 
of  the  testimony •  In  the  observations  I  shall  have 
the  honor  to  submit,  I  propose  to  take  the  evidence 
as  my  text  and  guide/and  leave  the  articles,  to  shift 
for  themselves^  under  the  care  and  patronage  of  our 
honorable  opponents. 

Upon  reading  this  first  article  of  impeachment 
against  the  respondent,  after  a  due  degree  of  hor- 
ror  .and  indignation  at  the  monstrous  tyranny  and 
oppressimi  pourtrayed  in  it,  the  first  question  that 
would  strike  the  mind  of  the  inquirer  would  natu« 
rally  be,  when  did  this  horrid  transa£):ion  take 
place — ^when  and  where  was  it  that  Judge  Chase 
thus  persecuted  an  unfortunate  wretch  to  the  very 
brink  of  the  grave,  firom  which  he  was  snatched  by 
the  interference  of  executive  mercy,  shocked  at  the 
ii^usticeof  bis  condemnation?  When  were  the  rights 
of  juries  and  the  privileges  of  counsel  and  their  cli- 
ents thus  dirown  down  and  prostrated  at  the  feet  of 
a  cruel  and  inexorable  judge  i  What  would  this  in- 
quirer think  and  believe  on  being  informed  that 
tfhese  atrocious  outrages  upon  justice,  law  and  hu- 
manity were  perpetrated  five  years  since— Why  and 
where  has  the  justice  of  the  country  slumbered  so 
long  ?  What  now  awakens  it  from  this  lethargic 
deep  ?  Why  has  this  monstrous  offender  so  long 
escaped  the  punishment  of  his  crimes  ?  To  what  re- 
gion of  refuge  did  he  fly  ?  But  will  not  surprize 
be  greatly  increased,  when  it  is  told  that  at  the 
time  of  the  trial  of  John  Fries,  this  injured  and  op- 
pressed man,  at  the  very  time  when  these  crimes 
of  the  judge  were  committed,  the  Congress  of  the 
United  States,  the  guardian  oi  our  lives  and  liber* 
ties,  were  actually  In  session  in  the  very  city  where 
the  deeds  were  done,  and  probably  witnessed  the 
whole  transa^ion — I  do  not  expedt  to  be  answered 
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nents  of  so  much  iUiberality,  that  at  that  period  the 
administration  of  our  affairs  was  in  the  hands  of  the 
political  friends  of  the  judge,  and  therefore  he  was 
permitted  to  escape  however  atrocious  his  crimes^ 
Whatever,  sir,  may  have  been  the  charafler  of 
that  administration,  even  it  a  weak  and  wicked 
.  one,  as  it  has  been  represented,  it  could  have  no  ob« 
je£l  in  proteAing  any  individual  at  so  great  a  risque 
to  themselves  and  their  reputation.  If  j udge  Chase 
had  really  violated  the  law  and  constitution  to  come 
at  the  blood  of  Fries,  and  had  done  this  in  the  face 
of  the  public,  the  administration  would  have  put 
too  much  at  hazard  by  endeavouring  to  shelter  him«^ 
I  hope,  however,  no  such  reason  will  be  given  for 
the  neglc£i  of  these  charges'^^And  as  we  most 
cheerfully  and  truly  con&de  in  the  justice  of  the 
present  administration,  we  trust  no  such  distrust 
will  be  avowed  of  the  integrity  of  the  former — we 
feel  as  safe  under  trial  now  as  we  should  have  done 
then,  and  look  without  distrust  for  the  same  impar^ 
tial  justice  from  this  honorable  court,  as  we  should 
have  exped^ed  and  received  at  any  time. 

We  feel  however,  sir,  a  serious  inconvenience 
from  the  delay  of  this  prosecution*  In  five  years 
fa£ls  fall  into  oblivion,  and  witnesses  engaged  in 
their  ordinary  occupations  of  life  cannot  tax  their 
memories  with  the  circumstances  of  such  distant 
events.  It  is  difficult  to  discover  indeed  who  were 
present  at  the  transa£lion-rTo  guard  against  injus* 
tjce  of  this  kind,  even  in  civi)  cases,  and  proteA 
us  from  fraudulent  and  slumbering  demands,  a  li- 
mitation is  put  by  law  upon  the  claims  of  every 
man.  The  criminal  code  of  the  United  States  has 
justly  adopted  the  same  principle — By  a  statute,  no 
person  shall  be  prosecuted  or  punished  for  treason 
or  other  capital  offence,  with  some  exceptions,  un- 
less the  indictment  be  fi;»und  within  three  years  af* 
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ttrthe  ofitence  is  cbmmittedi  and  for  smaller  ofiencei 
the  prosecution  must  be  instituted  within  two  yc^s. 
We  cannot  it  is  true  claim  the  benefit  of  the  letter 
•f  thi.<^  law,  but  we  may  claim  something  from  its 
principle  ;  in  expecting  from  this  honourable  court 
every  indulgence  and  allowance  for  any  deficiency 
in  our  proof,  which  should  be  attributed  not  tp 
the  real  weakness  of  our  case,  but  to  the  un- 
reasonable staleness  of  the  charges.  Judge  Chase 
was  a  stranger  in  Philadelphia,  and  necessarily 
found  extreme  difficulty  in  discovering  what  per- 
sons were  in  court  at  the  time  to  which  the  charges 
relate,  and  in  sele6ling  those  who  had  the  best 
rccolleftion  of  the  transaction. 

This  first  article,  sir,  charges,  "  That  unmindl' 
fill  of  the  solemn  duties  of  his  office,  and  contrary 
to  the  sacred  obligatibns  by  which  he  stood  bound^ 
to  discharge  them  faithfully  and  impartially  and 
without  regard  to  persons,  the  said  Samuel  Chase 
on  the  trial  of  John  Fries,  charged  with  treason^ 
before  the  circuit  court  of  the  United  States,  held 
for  the  district  of  Pennsylvania,  in  the  city  of 
Philadelphia,  during  the  months  of  April  and 
May  1800,  whereat  the  said  Samuel  Chase  preside 
ed,  did  in  his  judicial  capacity,  condudt  himself 
in  a  manner  highly  arbitrary,  oppressive  and  un* 
just."  This  general  accusation  is  followed  by 
three  distinCl  specifications  of  ofifence,  to  wit : 

•*  1.  In  delivering  an  opinion,  in  writing,  on  the 
question  ol  law,  on  the  construction  of  which  the 
defence  of -the  accused  materially  depended,  tend- 
ing to  prejudice  the  minds  of  the  jury  against  the 
case  of  the  said  John  Fries,  the  prisoner,  before 
counsel  had  been  heard  in  his  defence  : 

**  2.  In  restricting  the  counsel  for  the  said  Fries 
from  recurring  to  such  English  authorities  as  they 
believed  apposite,  or  from  citing  certain  statutes  of 
tlie  United  States,  which  they  deemed  illustrative 
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of  the  positions,  upon  which  they  injtanded  to  rest^ 
the  defence  of  their  cljieut : 

<^3.  bi  debarring  the  prisoner  from,  his  consti- 
tutional privilege  of  addressing  the  jury  (through, 
^is  counsel)  on  the  law,  as  well  as  on  the  fact^ 
which  was  to  determine  his  guilt,  or  innocence, 
aiKl  at  the  same  time  endeavoring  to  wrest  fromc 
the  jury  their  indisputably  right  to  hear  argument,, 
and  determine  upon  the  question  of  law,  as  well 
a^  the  qu<2stion  of  fact,  involved  in  the 
verdict  which  they  were  required  togive.** 

In  the  whqle  of  these  specifications  I  am  able  to 
discover  but  oqc  truth ;  the  rest  i^  wholly  contra^. 
dieted  and  disproved  by  ihe  evideuce-^lt  ib  truCn 
that  judge  Ch^se  did  form  and  reduce  to  writing, 
and,  in  a  limited  mani>er,  deliver  an  opinion  on  a.- 
question  of  law,  on  the  construction  of  which,  the^ 
defence  of  the  accused  materially  depemled — but; 
when  the  article  goes  on  to  charge  that  this  opinioa 
tended  to  prejudice  thq  minds  of  the  jury   against^ 
the  case  of  John  Fries  the  prisoner,  before  counsel! 
l^ad  been  heard  in  his  defence,  it  is  utterly  unfound^ 
ed  and  untrue — Xp  who^  was  this  opinion  deliver-. 
ed?  To  the  counsel  for  Fries  and  to  the  attorney 
for  the  United  States;  and  to  no  other  person*  Th^^ 
third  copy,  and  but  three  were  made,  never  wa3 
delivcrt^l    to  the  jury  or  to  any  other  person,  ^nd 
never  could  produce  any  prejudice  or  injury  to  Joha 
Fries—Nor  indeed  was  it  ever  intended  to  come  to 
the  knowledge  of  the  jury,  until  they  had  complete* 
ly  heard  the  discussion  of  the    case    by  coui)sel» 
when  they  were  to  havq  laken  out  wiih  them  this  opi-. 
nion  of  the  judge  upon  the  law  of  the  case  submitted . 
to  them.  At  that  period  of  the  trial  when  it  was  not 
only  the  right  but  the  duty  of  the  court  to  st^te  to 
the  jury   thtir  opinion  of  the   law   arising  on    the 
fa6ls,  then  and  not  until  then  was   it  the  intention 
of  the  judge  to  communicate  to  them  this  deliber- 
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ate  opinion.  Could  this  be  dorie  Iv4th  any  intWi- 
fiolft  to  injure  or  oppress  the  prisohet ;  if  such  tvas 
the  intention  of  the  a6t>  then  and  not  otherwise,  it 
was  criminal.  In  inquiritig  into  the  nature  of  thi^ 
aft,  I  confine  myself  now  to  the  forming  ind  deH- 
Very  of  this  opimt)n,  and  to  decide  its  innocence 
or  criminality.  We  should  cbAsider  it  in  re- 
lation to  its  mcthesy  its  time  and  manner  and  its 
consequences*  If  nothing  partial,  oppressive 
tifc  corrupt  is  to  be  found  in  tmy  of  the^, 
1  know  not  in  what  or  whence  the  criminality  fs 
to  be  established.  In  deciding,  sir^  upo'ii  the  ma* 
the  which  prompted  the  judge  to  this  a€l,  wb 
must  look  ior  materials  in  the  tescim<^ny  :  by  thiis 
we  must  be  governed,  and  not  by  the  imputation3, 
surmiscb  and  constru£lions  of  our  opponents,  how- 
ever  eloquent  and  ingenious.  Th<f  judge  and  his 
motives  are  not  only  strongly  denounced  in  the  ar- 
ticle, but  have  also  had  the  6ame  fate  from  the 
mouths  of  the  managers.  I  take  the  evidence  for 
my  guide,  and  I  know  it  will  be  the  guide  of  this 
honourable  court.  ' 

What  then,  sir,  did  judge  Chase  declare  hirii- 
6cU  to  be  the  reasons  which  induced  him  to  fornfi 
this  opinion,  toreduce  it  to  wHung^  and  to  hand 
it  to  the  counsel?  And  permit  me  here,  sir,  to 
state,  thai  in  all  criminal  prosecution^  for  an  a6l: 
equivocal  in  itself,  and  whose  charafler  of  guilt 
or  innocence  depends  upon  the  intention  with  Which 
it  was  done,  the  declarations  of  the  party,  made  at 
the  time,  are  always  received  in  evidence  to  ad- 
certain  and  fix  the  true  character  of  the  act ;  and 
the  fair  and  legal  explanation  of  the  act  is  taken 
and  derived  from  such  declarations  of  the  party,  if 
not  disproved  by  other  evidence.  What  then  did 
judge  Chase  himself  say  oi  his  intention  and  md- 
tives  in  relation  to  this  opinion  ?  JVlr.  Lewis  states 
tbat  on  this  occasion  judge  Chase  said,  that  he  had 
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understood  that  at  the  former  trial  there,  bad  been  a 
great  nvaste  of  time  on  topics  which  had  nothing 
to  do  with  the   business  or  case,  and   in  reading 
common  law  decisions  on  the  doctrine  of  treason, 
as  well  as  under  the  statute  of  £dw.  3d  before  the 
revoIu:ion ;    and  also  relating  to  certain  acts  of 
Congress  for  crimes  less  than  treason.      That  to 
prevent  this  in  future^  he  or  they  had  considered 
the  law,  made  up  their  minds  and  reduced  it  to 
writing.     And  in  order  that  the  counsel  might  go* 
vern  thenfiselves  accordingly,    had  ordered  three 
copies  to  be  made  out,  &c.  &c.      Here  then  the 
judge,  at  the  time  of  the  act  now  charged  to  pro* 
ceed  from  a  corrupt  and  partial  intention,  declares 
in  unequivocal  language  what  were  his  true  mo* 
tives.     His  object  was  to  prevent  an  unnecessary 
waste  of  time  in  a  court,  where  a  vast  deal  of  cri^ 
minal  and  civil  business  was  then  depending  and 
waiting  for  trial,     This  was  the  motive,  and  the  on^ 
ly  motive  declared  and  avowed  by  the  judge,  at 
the  time  he  delivered  this  ofiensive  paper,  and  un* 
less  it  be  disproved  by  the  evidence  or  the  circum- 
stances of  the  case,  it  must  be  taken  to  be  the  true 
one.     It  is  not  a  subject  of  enquiry  now  whether 
the  reason  he  assigned  for    this  proceeding   be  a 
good  or  a  bad  one  :  it  is  enough   to  our  purpose 
that  it  most  certainly  is  neither  partial  nor  corrupt. 
As  the  motive  was  not  partial,  so  neither  was  or 
could  be  the  act  oppressive  to  tlie  prisoner,  unless 
the  judge,  in  executing  his  design  of  preventing 
the  waste  of  time«  pursued  it  to  an  unreasonable 
extent.     If  he  obstructed  only  the  intf  oduction   of 
irrelevant  matter,  and  did  not  exclude   any  thing 
that  could  and  ought  to  have  benefited  the  prisoner^ 
be  was  guilty  of  no  injustice  or  impropriety.     If 
the  proper  and  legal  rights   of  the  counsel  of  the 
prisoner  were  curtailed  to  his   injury,  there  was 
ii^/tainly  injustice  done  ;  but  if  nothing  more  than 
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irfaolesome  and  reasonable  restrictions  were  impo- 
sed, to  the  manifest  advantage  of  the  general  bu« 
siness  of  the  court  and  of  other  suitors  there,  with- 
out  any  unjust  detriment  to  John  Fries,    then  not 
only  the  motive  was  correct,  but  the  act  was  high- 
ly  laudable.     And  such  was  undoutedly  the  case. 
If  we  go  no  further  than   Mr.  Lewis's  testimony 
-on  this  subject,  every  idea  of  an  intention  on   the 
part  of  the  judge  to  injure  or  oppress  John  Fries  is 
done  away.     As  far  as  the  judge  declared  himself 
his  intention  was  pure  and  correct^  and  we  cannot 
say  that  in  the  execution  of  this  correct  intention, 
he  would  have  carried  it  to  such  excess  as  to  pro« 
dace  oppression  and  injustice.      The  design   was 
crushed  in  embryo :  as  far  as   we   are   acquainted 
with  it,  it  is  fair  and  clear   of  oppression,  and  we 
are  not  authorised  to  presume  that  if  it  had  pro- 
ceeded  farther,  it  would  have  changed   its  charac- 
ter and  become   partial  and  corrupt.      It  is  well 
known  in  Pennsylvania,  that  the  loudest  clamours 
are  made  against  our  courts  for  the  delays  of  jus- 
tice and  the  unreasonable  time  spent  in  the  trial   of 
every   cause.      These   complaints  had  doubtless 
reached  the  ears  of  the  judge ;  there  was  an  enor- 
mous list  of  civil  causes  then  before   him,  and  he 
presumed  that  any  expedient  fairly  to   save  time, 
would  have  been  acceptable  to  every  body,  to  coun- 
sel as  well  as  to  suitors.      I  have  as  yet   con- 
sidered this  part  of  the  case,  only  in  its  most  unfa- 
vourable aspect  to  the  respondent.     Upon  turning 
to  the  testimony  of  the  other  witnesses,  its  com- 
plexion becomes  much  more  mild  and  unexception- 
able.     The  suggestion,  that  this  opinion  made  up 
by  the  court,  and  handed  to  the  counsel,  wa*>   de- 
clared to  be  final  and  conclusive  upon  them,  and 
that  no  argument  in  opposition  to  it  was  to  be  per- 
mitted or  heard,  rests  wholly  and  solely  on  the  re- 
collection of  Mr.  Lewis.     Mr.  Dallas  was  not  in 


court  at  the  time  it  is  supposed  to  have  happeiied  $ 
no  other  witness  of  all  that  were  present  have  any 
remembrance  of  any  such  declaratioo,  tod  two 
witnesses  expressly  disprove  it.  Mr.  Edward 
Tjlghman  states  that  judge  Chase  declared  that  the 
court  had  maturely  considered  the  law  arising  up- 
on the  overt  acts  charged  in  the  indictment  against 
3ohn  Fries.  That  they  had  reduced  their  opinion 
to  writing  ;  that  he  understood  a  great  deal  of  time 
had  been  consumed  upon  the  former  trial,  and  that 
in  order  to  save  timCy  a  copy  of  the  opinion  of  \\\t 
court  would  be  given  to  the  attorney  of  the  dis* 
trict ;  another  to  the  counsel  of  the  prisoner^  and 
(hatthe^ury  should  have  a  third  to  take  out  ijoiib 
tbem.  Mr.  Tilghman  further  states  that  previous^ 
Jy  to  the  throwing  of  the  papers  on  the  table,  and 
at  the  moment  it  was  done,  the  judge  expressed 
himself  in  these  words,  ^^  Nevertheless  or  notwith^ 
standing  counsel  will  be  heard. ^'  Mr.  Rawle,  a 
witness  examined,  as  well  as  Mr.  Tilghman  on  the 
part  of  the  managers,  gives  the  same  account  of 
the  declared  motive  of  the  judge  in  preparing  this 
opinion,  to  save  time,  as  much  had  been  lost  at  the 
former  trial ;  and  states  that  the  judge  said  the 
court  had  determined  to  express  their  opinion  in 
writing  on  law,  that  tbey  might  not  be  misunder^ 
stood.  Here  we  find  the  reason  not  only  for  form- 
ing the  opinion,  but  for  reducing  it  to  writing  aU 
so.  The  court,  continues  Mr.  Uawle,  observed^ 
they  had  therefore  committed  their  opinion  to  wri- 
ting— that  the  clerk  had  made  three  copies,  one 
of  which  should  be  given  to  the  district  attorney  ; 
one  to  the  counsel  for  the  prisoner,  and  one  the  ju- 
ry should  take  out  V)itb  them.  To  put  this  part  of 
the  transaction  beyond  doubt,  and  strengthen,  if 
possible,  the  character  it  now  bears,  I  beg  this  ho- 
nourable court  to  advert  lor  a  moment  to  Mr.  Me- 
redith's testimony.     He  too  states  that  the  judge 
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declared  die  oonrt  on  great  deliberation  bad  Torm* 
edan  opinion  on  die  law  on  the  overt  acts  set  forth 
in  the  indictmentr^-and  that  to  save  time  and  pre^ 
zent  mistakes^  this  opinion  was  reduced  to  wri* 
ting— *-thc  copiea  to  be  distributed  as  mentioned  by 
the  other  witnesses.  He  further  expressly  avers 
that  the  judge  wlien  he  threw  down  the  papers  de^ 
clared  that  the  giving  of  this  opinion  was  not  in* 
tended  to  preclude  the  counsel  from  being  heard, 
or  from  expressing  any  objcdiions  to  its  correctness. 
After  this  mass  of  concurring  testimony  can  the 
motive  of  the  judge  in  forming  and  deliTering  this 
opinion  be  roisrepreseified  or  misunderstood  ;  and 
can  it  now  be  believed  or  pretended  that  it  was 
done,  as  the  article  charges,  to  prejudice  the  mind 
oi  thejury  against  John  Fries  before  counsel  bad 
been  iMsard  in  his  defence  ?  In  order  to  bear  up 
this  charge  against  this  weight  of  evidence  and  sup- 
port Mr.  Lewises  testimony  in  discredit  of  that  de- 
livered by  the  other  witnesses,  the  managers  who 
have  spoken  to  this  part  of  the  case  pretend  that 
Mr.  Lewis  should  be  most  relied  upon^  because 
most  interested  in  the  transa^f^ion.  This  interest 
sir^  may  have  given  a  false  colouring  and  appear- 
ance to  the  condu£t  of  the  judge,  and  his  anxious 
zeal  for  his.  client  may  have  represented  the  coniluft 
of  the  court  to  his  mind  in  harsher  views  than  it 
deserved.  I  have  always  understood  that  those 
witnesses  were  post  to  be  relied'  upon  who  were 
most  cool  and  least  interested  in  the  transaction  to 
which  they  testify.  But  the  ingenious  gentlemen 
invert  this  rule.  But,  sir,  I  have  no  intention  of 
making  a  comparison  between  the  credibility  of 
these  witnesses,  they  are  all  respeftable  above  sus- 
picion.  It  is  a  question  of  memory  and  not  of  cha- 
racter between  them,  and  we  must  judge  from  va- 
rious combinations  of  circumstances  in  ascertain- 
ing the  respective  correctness  of  memory.     Mr. 
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Lewis  himself  most  candidly  declared  his  tntmoty 
to  be  very  uncertain  and  imperfect  of  distant  events^ 
Beside^  Mr.  Tilghman  and  Mr.  Meredith  positive- 
ly aver  that  the  judge  said,  counsel  would  be  henrd 
on  the  correctness  of  that  opinion.      Now  Mr* 
Lewis  does  not  and  cannot  say  that  the  judge  did 
not  say  so,  but  his  evidence  is  no  more  than  thist 
either  that  he  did  not  hear  it  at  the  time,  or  that  he 
docs  not  remember  it  now.     I  refer  the  honorable 
managers  to  their  own  rule  about  affirmative  and 
negative  testimony.     In  the  Baltimore  caae,  a  sin-^ 
gle,  solitary,  unsupported  witness  (Mr.  Montgo* 
mery)  swears  to  a  declaration  of  the  judge,  which 
some  fourteen  or  fifteen  respectable  witnesses  both 
for  and  against  this  prosecution,    with  equal  and 
better  opportunities  of  hearing  all  the  judge  said  at 
that  time,  declare  was  not,  to  the  best   of  their 
knowledge,  uttered  by  the  judge,  nor  any   thing 
like  it.     Now  say  the  managers,  this  single  affirm, 
ative  Mr«  Montgomery  is  more  to  be  depended  up- 
on than  all  the  other  witnesses  put  together — And  if 
any  body  can  think  so,  let  it  be  so.     But  in  Fries's 
case,  we  produce  two  affirmative  witnesses  against 
one  negative  witness,  who  testifies  himself  to  the 
imperfeflion  of  his  memory. 

I  presume,  sir,  I  have  most  firmly  established 
the  point  that  the  judge,  in  making  up.  this  opinion, 
bad  really  and  truly  no  other  objtfl  or  motive  than 
to  prevent  a  bunhensome  and  useless  waste  of 
time.  And  sure  I  am,  that  whoever  attended  the 
first  trial  of  Fries,  would  see  the  necessity  of  some 
regulation  for  this  purpose.  How  then  did  the 
judge  carry  this  intention  into  execution  ?  The 
opinion  of  the  court  on  the  points  likely  to  arise  in 
the  case,  was  put  into  writing  and  delivered  to  the 
counsel.  Was  this  any  disadvantage  to  them  ? 
Was  it  not  rather  a  friendly  guide  to  them,  by 
which  they  might  shape  their  argument  so  as  best  to 
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meet  the  points  of  difficulty,  and  serve  their  client** 
The  court  furnish  each  side,  as  well  the  United 
State^as  the  prisoner,  with  copies  of  this  opinion. 
This  would  have  the  cSe&,  to  regulate  and  confine 
the  argument  on  both  sides  to  the  proper  channel, 
to  the  real  points  of  difficulty,  and  prevent  a  wild, 
devious  and  useless  extension  of  the  ai^ument  into 
matters  wholly  irrelevant.  It  was  surely  an  advan* 
tagc  to  Fries's  counsel  thus  to  know  the  opinion 
of  the  court  on  the  points  of  law  in  their  case,  and 
thus  to  have  an  opportunity  of  meeting  and  re* 
pelliog  it.  If  they  would  convince  the  court  or 
jury  this  opinion  was  erroneous,  they  would  suc- 
ceed for  their  client.  But  if  the  court  had  permit- 
ted the  counsel  to  take  the  usual  course,  and  had 
kept  their  own  opinion  in  close  reserve,  without 
any  intimation  of  its  dire£lion,  until  the  argument 
was  closed,  and  had  then  delivered  it  to  the  jury,  as 
unquestionably  they  might  have  done,  and  this 
opinion  had  contained  some  points  which  had  been 
overlooked  by  the  counsel,  surely  it  would  have 
been  more  prejudicial  to  the  prisoner  than  the 
course  that  was  pursued.  The  jury  would  natur- 
ally take  the  law  from  the  court,  and  if  therefore, 
the  judge  had  intended  to  have  oppressed  John 
Fries,  he  would  have  succeeded  better  by  reserv- 
ing his  opinion,  concealing  it  from  the  counsel,  per- 
mitting them  to  flounder  on  in  the  dark,  and  then 
in  his  charge  to  the  jury,  diflate  the  law  to  suit  his 
partial  and  oppressive  purpose.  Would  any  gen- 
tleman of  the  law,  about  to  argue  a  case  before  a 
€M>urt,  think  himself  aggrieved,  if  the  judge  were 
previously  to  inform  him  of  the  ideas  he  entertained 
of  the  case,  with  full  liberty  to  controvert  them  ?  It 
would  be  esteemed  a  favor. 

You  will  be  pleased  to  bear  in  mind,  sir,  that 
this  paper  containing  the  opinion  of  the  court,  was 
not  read,  nor  was  there  any  declaration  whatever 
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of  Us  contents  or  substance.  It  was  known  to  none?, 
it  was  intended  to  be  made  known  to  none  but  the 
counsel  for  whose  use  it  was  designed.  How  then 
could  it  produce  any  prejudice  to  John  Fries  ?  No 
attempt  was  made,  no  intention  was  manifested  to 
read  it.  It  was  privately  handed  to  Mr.  Lewis. 
How  then  did  it  become  public,  in  what  manner 
were  copies  distributed  to  various  hands  ?  Not, 
sir,  by  the  court,  but  by  the  counsel  of  John 
Fries.  Mr.  Lewis,  in  a  moment  of  real  or  affe6\ed 
indignation,  threw  the  paper  from  him,  declared 
his  hand  should  not  be  polluted  by  it,  and  cast  it 
upon  the  table  of  the  court,  and  it  does  not  appear 
that  to  this  hour  he  knows  the  contents  of  the  «pa- 
pcr  he  so  hastily  condemned.  Several  gentlemen 
of  the  bar  by  this  means  got  hold  of  it  and  some 
copies  were  taken.  But  for  this  condu6l  on  the 
part  of  Mr.  Lewis,  nobody  ever  could  have  known 
the  contents  of  the  paper  or  the  opinion  of  the 
court.  It  was  this  that  gave  publicity  to  the  opi- 
nion, and  extended  a  knowledge  of  its  contents, 
not  only  without  the  design  and  concurrence  of  the 
court,  but  decidedly  against  them.  The  aft  of  the 
court  was  thus  ihrown  into  a  dificrent  course  and 
direftion  from  what  was  intended  or  contemplated 
by  them. 

What  then,  sir,  is  the  whole  amount  of  the 
crime  of  the  judge  on  this  occasion  ?  That  he,  a 
law  judge,  had  been  bold  enough  to  form  an  opi- 
nion— not  on  John  Frics's  case,  or  the  fafts  or  cir- 
cumstances of  it,  for  he  knew  them  not ;  but  on 
certain  abstratt  points  of  law,  without  first  consult- 
ing and  hearing  Messrs.  Lewis  and  Dallas. — And 
further,  he  had  not  onl  yformed  such  opinions,  but 
he  had  the  audacity  to  put  them  into  the  hands  of 
these  gentlemen,  which,  in  the  article  of  impeach- 
ment, is  called  •'  delivering  the  opinion."  The 
judge,  then,  on  mature  deliberation,  from  a  full 
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consideration  both  of  English  and  American  pre- 
cedents and  deoisionSy  had  really  made  up  his  mind 
upon  what  overt  a6ls  would  constitute  the  treason 
of  levying  war ;  and  to  prevent  mistake^  he  had 
reduced  this  opinion  to  writing,  and  for  the  infor- 
mation of  the  counsel  on  boib  sides  (no  partial 
scleftion)  he  gave  a  copy  of  this  opinion  to  each  of 
them ;  and  intended  to  give  another  to  the  jury  to 
take  out  V)ith  them.  The  jury  should  have  this 
opinion  where  they  could  not  mistake  it,  instead  of 
their  memories  where  it  might  be  misunderstood. 
Is  not  this,  sir,  a  foir  and  just  epitome  of  the  facts 
given  in  evidence  ?  Is  it  not  the  full  measure  and 
amount  of  the  judge's  crime  and  corruption?  If 
thejudge had  aright  to  have  any  opinion  of  his 
own  on  the  case,  and  if  the  opinion  he  formed  was 
a  correct  one,  and  it  is  admitted  or  at  least  not  de- 
nied to  be  so,  where  or  whence  could  any  injury 
arise  from  it  to  John  Fries  or  his  counsel?  The 
opinion  is  supported  by  English  authority,  and  by 
the  highly  respectable  names  of  Judges  Patersou 
and  Iredell.  And  this  opinion  judge  Chase  had  an 
undoubted  right  to  give  to  the  jury.  He  never  in- 
tended to  give  it  until  the  argument  was  closed^ 
and  then  he  designed  to  vary  from  the  usual  mode 
of  charging  juries,  only  in  this,  that  to  prevent 
mistake  and  for  more  certainty,  he  would  deliver  in 
writing  instead  of  verbally.  Yet  the  article  charg- 
es that  in  consequence  of  the  forming  and  deliver- 
ing this  opinion  in  this  illegal  manner,  John  Fries 
was  convicted  and  sentenced  to  death.  The  undis- 
puted correctness  of  this  opinion  wipes  away  every 
idea  of  an  intention  to  injure  or  oppress  John 
Fries.  No  injustice  could  result  to  him  from  a  le- 
gal and  correct  opinion,  which  must  finally  have 
ruled  the  case,  delivered  at  any  time  and  in  any 
manner.  There  might  be  some  inattention  to 
usual  forms,  but  there  could  be  no  substantial  in- 


S6 

jury.  An  opinion  thus  anticipated,  if  manifestly 
unsound  and  erroneous  and  against  the  prisoner, 
might  carry  some  suspicion  of  unjust  prejudice, 
but  how  corrupt  intentions  are  to  be  proved,  ma- 
nifested or  executed  by  correct  opinions,  is  to  me 
inexplicable.  The  judge  had  taken  much  labour 
and  particular  pains  to  inform  himself  on  the  law 
of  the  case.  ^  He  would  not  trust  himself  on  hasty 
opinions  made  up  at  the  moment  when  the  life  of  a 
fellow  citizen  was  at  stake,  and  might  be  the  for- 
feit of  an  error ;  and  he  therefore  carefully  exa- 
mined the  law  and  deliberately  took  an  opinion — 
For  this  unusual  attention,  he  deserves  thanks  and 
not  impeachment.  If  knowledge  of  the  law  be  a 
crime  in  a  judge,  ignorance  is  his  best  recommen- 
dation ;  and  that  judge  is  most  worthy  and  best 
qualified  for  his  office,  who  possesses  no  opinions 
of  his  own  on  any  legal  subject,  but  presents  him- 
self as  a  scholar  to  be  taught  fay  the  counsel,  and 
has  no  impressions  but  such  as  they  are  pleased  to 

Sive  him.  I  mean  not  to  pass  a  sentence  of  con- 
emnation  on  the  views  or  conduct  of  the  counsel 
of  Fries.  Their  sole  object  and  anxiety  were  to 
save  the  life  oi  their  client ;  and  if  they  believed 
they  could  better  effect  this  end  by  taking  fire  at  the 
conduct  of  the  court,  by  exciting  a  strong  feeling 
and  prejudice  against  the  mode  of  proceeding,  and 
by  involving  the  court  in  embarrassment  and  diffi- 
culty, it  was  for  them  to  judge  how  far  they  might 
pursue  this  object  by  such  means,  and  to  their 
own  judgment  I  submit  it.  It  is  not  easy  to  say 
how  far  counsel  may  fairly  go  in  such  a  case,  and 
when  the  life  of  the  client  is  in  issue,  much  more 
will  be  allowed  than  in  common  cases. 

We  have  heard  much  about  the  agitation  of  the 
bar  on  this  occasion.  The  particular  cause  of  it 
has  not  been  clearly  explained.  It  might  have 
been  produced  by  the  demeanour  of  Mr.  Lewis» 


37 

ipbich  from  his  own  account  was  violent  and  in« 
dignanl,  or  it  might  have  been  the  mere  bustle  pro- 
duced by  the  different  efforts  that  were  made  to 
get  hold  of  the  noxious  paper  which  Mr.  Lewis 
cast  from  him  with  so  much  feeling  as  too  foul  for 
his  hand  ;  or  from  a  combination  of  these  with 
other  causes.  Another  circumstacc  equally  imma* 
teriai,  has  been  dignified  with  much  importance 
by  the  attention  the  managers  have  bestowed  upon 
it,  I  mean  the  novelty  of  the  proceeding.  Every 
witness  was  asked  in  solemn  form^  ^^  Did  you  ever 
see  the  like  before?'*  "  How  long  have  you  been  a 
practising  lawyer  ?'*  "  How  many  criminals  have 
you  defended  ?"  "  Was  not  this  mode  of  forming 
and  giving  opinions  by  the  court  a  novelty  to  you?'' 
Granted — it  was  a  novelty — I  say  granted,  for  ar- 
gument's sake — it  was  a  novelty  ;  and  what  fol- 
lows ?  Is  it  therefore  impeachable  ?  Every  inno- 
vation, however  just  and  beneficial,  is  subjefb  to 
the  same  consequence.  But,  sir,  if  this  novelty 
proceeded  not  from  impure  intentions,  and  was 
not  followed  by  oppressive  or  injurious  cons;equen« 
ces,  where  is  its  mjustice  or  criminality  ?  There 
were  many  other  novelties  in  that  trial.  It  was  a 
novelty  that  a  man  named  John  Fries  should  com- 
mit treason,  and  be  tried  and  convifled  for  it.  I 
never  heard  of  precisely  the  same  thing  before. 
It  was  a  novelty  that  counser  should  desert  their 
cause  in  the  abrupt  manner  in  which  it  was  then 
done.  But  I  presume  it  will  not  be  pretended  that 
these  things  were  wrong  merely  because  they  were 
novel  ;  much  less  that  a  judge  is  to  be  convi(5^ed 
of  high  crimes  and  to  be  removed  from  office  for  a 
harmless  novelty — The  articles  charge  not  the 
judge  with  innovations  and  novelties  in  legal  forms, 
but  with  depriving  John  Fries  and  his  counsel  of 
their  constitutional  rights  ;  and  if  he  has  not  done 
this,    the  rest  is  of  no  importance  now.      But 
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what  is  this  strange  novehy  that  excites   so  much 
interest  and  alarm  ?     Is  it  that  a  huv  judge   had  a 
law  opinion  and  was  capable  of  making  it  up   for 
himself  n'ithout  the  assistance  of  learned  counsel  ? 
I  hope  not.     I  should  be  sorry  to  suppose  this  is  a 
novelty  in  the  United  States.     Was  it  then  the  re- 
ducing this  opinion  to  writing,  putting  it  on  paper 
with  pen  and  ink  that  makes  the  dangerous  noveU 
ly  ?     To  have  the  opinion  is  nothing  ;  but  to  write 
it  constitutes  the  crime.     And  yet»   sir,  where  is 
the  difl'crence  to  the  prisoner  ;   except  tliat  in  the 
latter  case  there  is  more  certainty  ;  less  chance  of 
misapprehension  and  mistake  on  the  part  of  the 
jury,  than  when  it  is  delivere<l   to  them   verbally. 
It  should  be  recollected,  sir,  and  I  am  sure  it   is 
too  important  to  be  forgotten  by  this   honourable 
court,  this  written  opinion  contained  all  the   limi- 
t  itions  and  discriminations  on  the  law  of  treason 
which  could  serve  the  prisoner,  as  well  as  those 
which   might  operate  against  him.      But,  sir,  I 
deny  that  there  was  so  nuicU  novelty  either  in 
forming  this  opinion   or  in  i educing  it  to    writings 
as  is  pretended.       Is  it  uncommon  for  judges  to 
state  their  opinions  on  particular  points  of  law  to 
counsel,  even  before  argument,  for  the    dircdlion 
of  their  observations  ?      And  v»  as   it  ever   before 
considered  a  prejudication  of  the    case  or  an  en- 
croachment upon  the  rij^lits  of  the  bar  ?     In  crimi- 
nal courts  the  pradlicc  is  constant   and   universal. 
Previous  to  the  trial  of  the   cases  of  treason  after 
the    restoration    of    Charles    II.     the  judges    of 
Kngland  met  together,  and  did  form   and   reduce 
to  \vriting  opinions,  not   only  upon  the  mout:   of 
proceeding  upon  the  trials,  but  also   on  all  those 
questions  or  points  of  law,  which  tlicy  supposed 
would  arise  and  require  their  dccisicm  in  the  course 
of  the  trials.     See    Kelynge's  reports,    pa.    1,  2> 
&c,— 11.     Here  the  judges  met  in  consultation  ex- 
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pressly  for  the  purposes  now  deemed  so  criminal  lit 
Judge  Chase,  and  took  to  their  aid  the  kiniij's  coun- 
sel. Our  judge  did  not  take  to  his  assistance  the 
attorney  of  the  United  States  in  forming  his  opi- 
nion ;  nor  did  the  judges  in  England  deliver  to  the 
counsel  of  the  accused,  the  result  of  their  delibe- 
rations, but  doubtkos  it  ^vould  have  been  rcceix^cd 
as  a  favor  if  they  had.  In  the  only  two  points  of 
difterence,  therefore,  bctvvcenthe  two  cases,  wc 
have  most  decidedly  the  advantage. 

But,  sir,  how  can  the  proceeding  of  jtidgc  Chasr, 
\n principle  and  cjj^cct^  be  distinguished  from  the 
common  and  universal  pvaClice  of  charging  grand 
juries,  on  tl:e  lej^al  nature  and  description  of  the 
crimes  to  come  under  their  notice  ?  When  a  judge 
is  about  to  hold  a  crinrinal  court,  he  is^particular 
to  introduce  into  his  charge  those  very  offences, 
and  his  opinions  upon  ihcm,  which  by  information 
or  otherwise,  he  supposes  will  be  brought  before 
the  court.  The  opinion  of  the  judge  in  such  cases 
IS  formed,  is  reduced  to  writmg,  and  is  publicly 
delivered  in  the  presence  of  all  the  jurors,  both 
grand  and  petit,  but  never  was  before  conceived  to 
be  objeflionablc.  Nor  was  it  ever  before  supposed 
to  be  a  prejudication  of  any  man's  case,  vv^ho  might 
afterwards  be  tried  for  an  offence  thus  defined. 
Judge  Chase  stated  what  acls  in  his  opinion,  v.ouid, 
in  constru^lion  of  law,  amount  to  treason  in  le- 
vying war  ;  but  whether  those  acls  and  the  neces- 
sary intention  which  must  accompany  tl^^em,  would 
be  proved  upon  John  Fries  or  any  body  else,  v.  as 
left  quite  at  large  to  be  decided  by  the  jury  on  the 
evidence.  In  Hardy's  trial,  pa.  13,  chief  justice 
Eyre  states  to  the  grand  jury,  '*  Jurors  and 
judges  ought  to  feel  an  extraordinary  anxiety  that 
prosecutions  of  this  nature  should  proceed  upon 
solid  grounds.  1  can  easily  conceive,  therefore, 
that  it  must  be  a  great  relief  to  jurors  placed  in 
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the  responsible  situation  in  which  you  now  stand, 
bound  to  do  justice  to  their  country  and  to  the  par- 
ties accused,  and  anxious  to  discharge  this  trust 
faithfully  ;  sure  I  am  that  it  is  consolation  and 
comfort  to  us,  who  have  upon  us  the  responsibility 
of  declaring  what  the  law  is  in  cases  in  which  the 
public  and  the  individual  are  so  deeply  interested  ; 
to  have  such  men  as  the  great  sir  Matthew  Hale, 
and  an  eminent  judge  of  our  own  times,  who, 
with  the  experience  of  a  century,  concurs  with 
him  in  opinion,  Sir  Michael  Foster,  for  our 
guides. 

**  To  proceed  by  steps — From  these  writers  up. 
on  the  law  of  treason  (who  speak,  as  I  have  before 
observed,  upon  the  authority  of  adjudged  cases) 
we  learn,  that  not  only  aQs  of  immediate  and  di» 
reel  attempt  against  the  king's  life,  are  overt  a£ts 
of  compassing  his  death,  but  that  all  the  remoter 
steps  taken  with  a  view  to  assist  to  bring  about  the 
actual  attempt,  are  equally  overt  acts  of  this  spe- 
cies of  treason ;  even  the  meeting  and  consulting 
what  steps  should  be  taken  in  order  to  bring  about 
the  end  proposed,  has  been  always  deemed  to  be 
an  act  done  in  prosecution  of  the  design,  and  as 
such  an  overt  act  of  this  treason. — This  is  our  first 
stfep  in  the  present  enquiry.  I  proceed  to  observe, 
that  the  overt  acts  I  have  been  now  speaking  of 
have  reference,  nearer  or  more  remote,  to  a  direct 
and  immediate  attempt  upon  the  life  of  the  king  ; 
but  that  the  same  authority  informs  us,  that  they 
who  aim  directly  at  the  life  of  the  king,  (such  for 
instance,  as  the  persons  who  were  concerned  in 
the  assassination  plot  in  the  reign  of  king  Wil- 
liam) are  not  the  only  persons  who  can  be  said  to 
compass  or  imagine  the  death  of  the  king.  ^^The 
•'  entermg  into  measures  which,  in  the  nature  of 
**  things,  or  in  the  common  experience  of  man- 
^^  kind,  do  obviously  tend  to  bring  the  life  of  the 
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^'  king  into  danger,  is  also  compassing  and  imagin- 
*'  ing  the  death  of  the  king  ;'*  and  the  measures 
which  are  taken  will  be  at  once  evidence  of  the 
compassing,  and  overt  a6ls  of  it.'* 

Where  is  the  criminality  of  such  instru6lion  and 
diredlion ;  but  in  what  does  it  differ  in   principle 
and  in  all  its  possible  consequences  to  the  prisoner^ 
from  the  condufl  of  judge  Chase  ?     The  learned 
Knglish  judge  thought  he  was  obliging  the  jury» 
not  encroaching  upon  them — by  stating  fully,  and 
precisely  the   legal     constru6lion     of  diose   afts 
which  would  probably   be  given   to  them  in  evi- 
dence to  support  the   charges  of  treason.      It  is 
true  the  treason  charged  upon  Harcjy  was  not  that 
of  levying  war — it  was  that   of  compassing  the 
king's  death.     Now  what  overt  a6ls  amount  to  a 
compassing  of  the   king's  death,  is  a  question  of 
law  resting  upon  long  and  established  decisions 
and     precedent.       And    judge    Eyre     thought 
it  no  crime  to   declare  to   the  jury  his   opinion 
of  the  law  in  this  respe£t.     So  in  our  case,  treason 
by  levying  war,  is   a  general  constitutional  defi- 
nition ol  the  offence  ;  but  the   application  of  this 
general  definition,  and  the   fixing  and  describing 
such  overt  a6ls  as  amount  to  a  levying  of  war,  is 
matter  of  legal  constru6tion,  depending  upon  a 
knowledge  of  former    adjudications,    which    the 
judge  was  bound  to  know,  or  he  was  not  worthy 
of  his  office,  and  which  he  was  also  bound  to  com- 
raanicate  to  the  jury.     The  difference  in  the  cases 
is  only  here.     Chief  justice  Eyre  formed  his  opi- 
nion on  deliberation  and  he  reduced  it  to  writing ; 
but  he  also  publicly  delivered  it  with  all  the  weight 
of  his  name  and  authority   in  the  face  of  all  the 
jurors  and  of  the  country.     Whereas  judge  Chase 
gave  his  opinion  "privately  to   the  counsel,  to   be 
at  their  disposal  and  discretion  ;  to  use  it  for  the 
benefit  of  their  client  if  they  could  ;  or  to  disre- 
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gard  and  suppress  it  \{  they  thought  proper.  It 
might  forever  have  been  concealed  from  the  jurors 
and  from  the  world,  if  the  counsel  of  Fries  had 
not  themselves  made  it  public.  This  pra6lice  of 
delivering  opinions  on  points  ot  law  in  charges  to 
grand  juries,  is  not  confined  to  the  English  courts. 
It  is  the  same  in  the  United  States.  The  mana- 
gers have  pronounced  a  very  deserved  eulogium 
upon  the  official  condu£l  and  chara6ler  of  judge 
Iredell.  The  respondent  has  been  referred  to  him 
as  a  bright  example  of  justice  and  impartiality,  and 
it  has  been  lamented  that  with  such  an  example 
before  him,  judge  Chase  should  have  so  wandered 
from  the  path  of  reftitude.  VV^e  take  their  stan- 
dard  ot  excellence.  We  agree  to  be  judged  by 
judge  Iredell ;  and  if  I  shew  that  this  humane  and 
learned  judge  really  did  the  same  thing  for  which 
the  respondent  now  stands  on  his  trial,  I  hope  there 
will  be  an  end  ot  the  complaint.  On  the  first  trial 
of  this  same  John  Fries  lor  the  same  offence,  judge 
Iredell  adually  committed,  with  some  circumstan- 
ces  of  ap^gravation,  the  same  enormous  crime  for 
which  judge  Chase  is  now  impeached.  He  did 
form  an  opinion  on  the  law  of  treason,  he  did  re- 
duce that  opinion  to  writing,  and  he  did  deliver 
that  opinion,  the  same  in  substance,  and  nearly 
the  same  in  words  with  that  delivered  by  judge 
Chase.  This  bright  example  was  before  our  eyes, 
he  is  now  so,  and  let  us  be  judged  by  him.  In 
the  charge  delivered  to  the  grand  jury  in  1799, 
ivho  found  the  first  bill  against  Fries  for  treason, 
speaking  of  those  cases  which  he  thought  would 
come  before  the  court,  the  judge  says,  **  The  only- 
species  of  treason  likely  to  come  before  you,  is 
that  of  levying  war  against  the  United  States. 
There  have  been  various  opinions,  and  different 
determinations  on  the  import  of  those  words.  But 
I  think  I  am  warranted  in  saying,  that  if  in  the 
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case  of  the  insurgents  who  may  come  under  your 
consideration,  the  intention  was  to  prevent  by 
force  of  arms  the  execution  of  any  aft  of  the  Con- 
gress of  the  United  States  altogether,  (as  for  in- 
stance the  land  tax  aft,  the  object  of  their  oppo- 
sition) any  forcible  opposition  calculated  to  carry 
that  intention  into  effect,  was  a  levying  war  against 
the  United  States,  and  of  course  an  act  of  treason^ 
But  if  the  intention  was  merely  to  defeat  its  ope- 
ration in  a  particular  instance,  or  through  the 
agency  of  a  particular  officer,  from  some  private 
or  personal  motive,  though  a  higher  offence  may 
have  been  committed,  it  did  not  amount  to  the 
crime  of  treason.  The  particular  motive  must 
however  be  the  sole  ingredient  in  the  case,  for  if 
combined  with  a  general  view  to  obstruct  the  ex- 
ecution of  the  act,  the  offence  must  be  deemed 
treason/' 

Judge  Iredell,  therefore,  so  far  from  conceiving 
it  to  be  a  crime  to  have  an  opinion  upon  the  law  of 
treason  in  levying  war  and  the  overt  acts  which 
would  constitute  it,  to  reduce  that  opinion  to  wri- 
ting and  to  deliver  both  to  counsel  and  jury, 
se^ms  to  have  considered  it,  as  chief  justice  Eyre 
had  done  before  him,  to  be  his  duty  to  do  so.  The 
opinion  delivered  by  this  respectable  judge  coin, 
cides  entirely  with  that  of  judge  Chase,  and  the 
manner  of  delivering  was,  on  our  opponents'  prin- 
ciples, vastly  more  exceptionable.  The  novelty 
of  this  proceeding  seems  to  have  vanished  on  in- 
vestigation.  There  is  indeed  one  striking  differ^ 
ence  in  the  two  opinions— That  judge  Chase  goes 
more  fully  and  clearly  into  the  definition  of  the  of- 
fence,  and  is  more  particujarly  careful  to  state 
those  distinctions  and  discriminations  which  might 
serve  the  accused,  and  reduce  his  transgression  to 
some  smaller  offence,  provided  they  could  appear 
in  his  case.      He  sets  out  not  only  the  dcscrip- 
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tion  and  character  of  those « overt  acts  which  con- 
stitute treason,  but  enumerates  also  with  equal 
care  such  as  will  not  amount  to  that  offence.  If 
these  favorable  discriminations  might  in  any  way 
have  been  useful  to  the  accused,  they  were  put 
fully  into  the  power  both  of  the  counsel  and  the 
jury. 

The  gentleman  who  opened  the  prosecution,  (Mr. 
Randolph)  took  occasion  to  speak  in  very  handsome, 
and  I  doubt  not  very  deserved  terms  of  applause,  of 
a  distinguished  judge  in  Virginia.  This  same 
judge  has  published  an  edition  of  Blackstone's 
Commentaries,  into  which  he  has  introduced  a 
variety  of  his  own  opinions  on  the  constitution  and 
laws  of  the  United  States.  If  hereafter  a  person  should 
be  accused  under  the  operation  of  some  of  those 
statutes  on  the  construction  of  which  judge  Tucker 
has  published  his  comments  and  opinions,  would 
it  be  any  impeachment  of  the  justice  and  impar* 
tiality  of  this  judge  to  say,  he  had  made  up  his 
opinion,  he  had  reduced  it  to  writing,  he  had  de- 
livered it  to  the  world  and  therefore  he  had  prejudg- 
ed the  case.  No,*  this  would  be  a  son  of  reason- 
ing even  more  absurd  than  the  Richmond  tion  se^ 
guitur.  1  he  honourable  manager  (Mr.  Randolph) 
to  enforce  and  exemplify  his  doctrines  on  this  sub- 
ject,  put  an  analogous  case.  He  stated  that  a 
judge  holding  a  criminal  court  might  properly  give 
the  legal  description  of  murder,  and  the  circum- 
9tances  and  ingredients  that  in  point  of  law  would 
constitute  this  offence.  But,  says  he,  he  may  not 
go  on  to  apply  this  definition  to  the  overt  acts  laid 
in  the  indidlment.      This  I    confess,    is  a  novels 

ty  to  me.     I  never  before  heard   of  overt  a6ls  in 
gn  indictment  for  murder.      The  general   charge 

of  the  ofience  is  laid  in  legal  and  general  terms^ 

but  there  is  no  specification  of  the  particular  facts 
and  circumstances  by  which  the  charge  is  to  be 
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supported.     But  suppose  a  judge,  knowing  that  a 
man  was  coining  before  him  for  trial,  accused  of 
going  into  the  street  with  a  declared  resolution  to 
kill   the  first  'person  he    should  meet ;  and  this 
judge  were  to  say  to  any  person   or  in  any  place, 
verbally  or  in  writing,  that  a  killing  under    such 
circumstances  was  murder,  and  a  full  manifestation 
of  malice  in  legal    construction,    would  this  be 
called  a  prejudication  of  the  case  ?      Is  it   not  a 
mere  declaration  of  the  law  existing  and  establish- 
ed long  before  the  case,  which  it  was  the  duty   of 
the  judge  to  know,  to  obey  and  to  declare  ?     If  the 
facts  proved  before  the  jury  brought  the  accused 
within   the  law,  the  consequence    of   conviction 
followed,  not  by  the  will  of  the  judge,  but  by  the 
sentence  of  the  law ;  and  while  this  question  was 
leftopen,  the  case  was  in  no  wise  prejudged.     To 
explain  this  point  still  further,  I  will  put  the  case 
of  libelling.      This  offence,  like  that  of  treason, 
consists   of   two  parts ;    the  act  and   the  intent. 
Would  it  be  criminal  in   a  judge,  knowing  that 
such  a  case  was   to  come   before   him,  to   inform 
himself,    if   necessary,    of  the  hiw  of  libels,  to 
make  up  his  mind  upon  the  constituent  parts  of  the 
offence,   and  to  declare  them  to  the  grand  jury,  the 
counsel  or  any  body  else  ?     Might  he  not  be   of 
opinion,   and  write  and  say,  that  a  libel  is  a   mali- 
cious defamation  of  any  person  in  writing,    in  or« 
der  or  intending  to  excite  their  wrath,  or  to  ex- 
pose them  to   public   hatred  or  contempt?     Here 
the  fa£l  of  publication  must  be  proved  and  the  ma- 
licious intent.     And  might  not  a  judge  state   what 
in  contemplation  of  law  is  a  malicious  and  defa- 
matory writing,  and  that  if  such  an   one  :is   pub- 
lished with  intent  to  injure  and  defame,  it  is  iti  law 
a  libel  ?     Apply  this  doftrine  to  the  case  of  Fries. 
May  not  a  judge  have  an  opinion  and  declare,  that 
an  insurreSiion  of  a  body  with  ihtent  or  in  order  to 
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resist  the  execution  of  any  Uw  of  the  United 
States,  and  the  carrying  that  intent  into  execution 
by  actual  force  and  violence,  is  treason  against  the 
United  States  by  levying  war  ?  There  is  no  pre- 
judication m  either  case  ;  the  fa^Hs  and  the  intent 
which  constitute  the  crime,  and  on  which  the  guilt 
cur  innocence  of  the  accused  depends,  are  left 
vholly  untouched,  and  come  without  prejudice  or 
bias  to  the  jury.  I  have  heard  the  phrase  **  pre- 
judging the  law'*  repeated  over  and  over  again. 
Judge  Chase  prejudged  tbe  law  against  Fries,  we 
are  told-**I  confess  the  phrase  is  a  very  singular 
one  to  me.  I  know  not  precisely  how  to  under* 
stand  it.  I  can  comprehend  what  it  meant  when  I 
hear  of  prejudging  a  man's  case — in  prejudging  the 
Ci6ls  of  any  case.  But  as  to  the  law,  I  presume  it 
is  always  prejudged ;  always  settled,,  certain  and 
ascertained.  It  is  never  a  question  in  a  case  of 
murder,  whether  a  killing  with  mulice  prepense  is 
or  is  not  murder.  The  law  has  prejudged  that ; 
and  so  in  all  other  cases  the  question  is,  whether 
the  fadls  proved  bring  the  case  within  the  law. 
And  so  it  was  in  Fries's  case,  and  upon  that  point 
judge  Chase  neither  gave  nor  intimated  nor  had  an 
opinion;  for  as  the  evidence  had  not  been  heard,  he 
*  could  not  anticipate  what  fat^s  would  be  proved. 
I  hope  and  trust,  sir,  that  the  first  specification 
of  this  ariicle  is  now  disposed  of  to  the  satisfadion 
of  this  honorable  court,  and  the  complete  justifi- 
cation of  the  respondent.  Part  of  it,  when  test- 
ed by  the  evidence,  turns  out  to  be  wholly  unfound- 
ed ;  and  the  rest  which  is  true,  has  been  fully 
justified  both  on  principle  and  by  precedent.  If 
there  was  some  haste  and  error  in  the  conduftof 
the  judge,  which  however  I  neither  believe  nor  ad* 
mit,  there  was  certainly  no  ciiminality  in  the  a(f>. 
Thci  e  was  nothing  impure  in  the  motive — nothing 
injurious  in  the  consequence. 
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Suffer  me  now,  sir,  to  offer  you  some  obsefva** 
tions  on  the  second  specification  of  the  first  article 
of  impeachment,  I  hope  it  will  not  be  necessary 
to  trespass  greatly  on  your  patience  in  refuting  it. 
It  charges  judge  Chase  with  *'  restrifting  the  coun- 
sel for  the  said  John  Fries  from  recurring  to  such 
English  authorities  as  they  believed  apposite,  or 
from  citing  certain  statutes  of  the  United  States, 
which  they  deemed  illustrative  of  the  .positions 
upon  which  they  intended  to  rest  the  defence  of 
their  client."  This  charge  consists  of  two  parts ; 
it  complains  of  a  restriction  as  to  English  autho- 
rities, and  as  to  American  statutes.  I  will  consi« 
der  them  distinflly.  First,  sir,  permit  me  to  re- 
mark that  these  alle^tions  are  made  to  support  the 
general  charge  of  partiality,  oppression  and  in- 
justice. But  what  becomes  of  these  pretences 
when  we  bear  lA  mind  the  testimony  of  Mr. 
Rawle,  the  di^trifl  attorney,  and  always,  and  in 
every  situation,  a  gentleman  whose  character,  in 
all  its  relations  both  public  and  private,  bears  the 
first  stamp  of  respectability,  and  fears  no  compe- 
tition for  credit.  He  has  informed  this  honour- 
able court  that  this  restriction  so  grievously  com- 
plamed  of,  and  now  the  subject  of  a  criminal  pro- 
secution, was  imposed  upon  him  as  well  as  upon 
the  counsel  of  Fries.  Is  this  the  character  or  the 
conduct  of  partiality  or  oppression  ? — Does  it 
evince  that  strong  appetite  the  judge  is  said  to 
have,  to  df  ink  the  heart's  blood  of  this  unfortu- 
nate German,  and  stain  the  pure  ermine  of  justice 
with  his  gore.  I  have  always  understood  by  par- 
tiality in  a  judge,  a  favoring  bias  to  one  party  to 
the  prejudice  of  the  other  ;  bot  where  a  restriction 
is  put  equally  on  both  sides,  I  cannot  conjecture 
how  it  can  be  resolved  into  partiality  or  oppression* 
It  will  be  seen  presently  that  as  far  as  this  restric- 
tion could  have  any    operation,  it  was  friendly  in 
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that  operation  to  John  Fri'es.     But,  sir,  what  wa9 
this  restriction  so   much  complained   of  and  now 
magnified  into  a  high  crime?  That  certain  English 
decisions  in  the  law  of  treason,  made  before  the 
revolution  of  1688,  should  not  or  ought  not  to  be 
read  to  the  jury — And  pray,  sir,  what  were  these 
decisions  ?     I  will  take  their  character  from  Mr. 
Lewis  himself,  and  no  man  is  better  acquainted 
with  them.     He  says  they   were  decisions   of  de- 
pendent and  corrupt  judges,  who  carried  the  doc- 
trine of  constructive  treason  to  the  most  dangerous 
and  extravagant  lengths.  True,  they  were  so — san- 
guinary, cruel  and  tyrannical  in  the  extreme — and 
could   the  exclusion  of  such   cases    injure   John 
Fries? — If  cases  which  extenuated   and   softened 
the  crime  of  treason  had  been  rejected,  he  might 
indeed  have  suffered  ;  but  how   he  was   or    could 
be    injured    by   keeping    from    the    jury    those 
cases  which  aggravated  his  offence,  I  am  really  at  a 
loss  to  learn.  The  restriction  there  was  on  the  Uni- 
ted States.  Had  they  been  adduced  by  the  attorney 
general,  no  doubt  they  would  have  been  ably  an- 
swered by  the  defendant's  counsel ;  but  the  ability 
of  the  counsel  was  not  inferior  to  Fries*s  counsel ; 
and  if  judge  Chase  had  indeed  a  design  to  oppress 
and  injure  John  Fries,  and  to  convict  him  on  strain- 
ed constructions   of  treason,  his  best  policy  would 
surely  have  been  to  have  suffered  these  cases  to 
have  come  forward,  and  if  supported  by  his  autho- 
rity and  the  talents  of  the  counsel  of  the  United 
States,  they  might  have  had  their   influence  with 
the  jury,  notwithstanding  the  able  refutations  they 
might  have  received.     But  why  and  for  what  good 
purpose  did  the  counsel  desire  to  read  these  cases, 
operating,  if  they  operated  at  all,  directly  against 
the  life  of  their  client  ?     Why  would  they  fatigue 
the  court  and  impose  upon  the  jury   with  those 
wicked  and  ridiculous  decisions  against  a  man  who 
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Wished  his  stag's  horns  in  the  king's  belly — and 
anothei',  who  declared  he  would  make  his  son  heir 
to  the  crown.     Sir,  there  could  have  been  but  one: 
object  in  this  attempt.     It  was  this,  to  excite  such 
horror  in  the  minds  of  the  jurors  by  reciting  these 
talesol  tyranny  and  blood,  as  would  create  a  general 
prejudice   in  them  against  all  the  laws  of  treason. 
The  abhorrence  which  woiild  be  honestly  given  to 
Such  extraordinary  cases  of  cruelty  practised  under 
the  law  of  treason,  they  hoped  would  extend  itself 
to  all  cases  of  treason,  even  the  most  just  and  up- 
right.    I  know  another  and  ingenious  colouring 
and  pretence  has  been  given  for  this  design,   this 
strange  anxiety  to  read  cases,  which  so  strongly 
support  prosecutions  for  treason.     It  has  been  said 
by  Mr.  Lewis,  not  here  as  a  witness,  but  in  Phila- 
delphia as  counsel  for  John  Fries,  that  his  objefl  ia 
desiring  to  read  these  extravagant  cases  was  of  this 
sort.     That  many  of  the  decisions  on  the  law  of 
treason  made  bince  the  revolution  of  1688,  arid 
which  are  received  as  authorities  in  modern  courts, 
were   actually  grounded  on  the  iniquitous  cases 
decided  before  the  revolution  ;  and  therefore,  says 
Mr.  Lewis,  we  wished  to  lay  these  cases  before  the 
jury  that  they  might  place  no  reliance  on  those  since 
the  revolution,  which  Were   derived  from  them. 
Could  the  gentleman  be  sincere  in  this  pretence  ? 
How  far  would  he  carry  it  ?  To   all  decisions  since 
the   revolution,  and  are  we  to  have  no  adjudica- 
tions on  this  snbjeft  which  may  be  relied  upon  as 
sound,  legal  and  virtuous?  I  apprehend  he  does  not 
mean  so  much.     He   desired  I  presume  only  to 
discredit  such  of  the  English  decisions  since  the 
revolution,  as  were    derived  from  those   corrupt 
sources  alluded  to.     Then  most  assuredly,  he  was 
premature  in  his  attempt  to  read  these  precious 
cases.     If  the  district   attornev  should  read,  and 
rely  upon  any  case  decided  since  the  revolution  to 
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convift  John  Fries,  and  Mr.  Lewis  could  trace  that 
decision  back  to  the  horrible  times  spoken  of»  and 
shew  that  it  was  derived  from  and  grounded  upoil 
the  opinions  of  those  corruptand  dependent  judges,  it 
would  surely  have  been  competent  for  him  to  do  sOj 
and  no  court  would  have  attempted  to  prevent  him. 
But  that  he  is  to  deluge  the  court  and  jury  with  a 
mass  of  trash  and  corruption,  and  so  declared  to  be 
by  himself,  by  way  of  anticipation  and  when  no  ne- 
cessity  had  occurred  or  probably  would  occur  to 
justify  it,  could  not  be  endured  by  any  court  know- 
ing its  duties  and  respecting  its  dignity.  These 
cases  are  law,  or  they  are  not  law.  If  the  former^ 
their  operation  and  influence  were  against  the  pri- 
soner ;  if  the  latter,  the  court  should  not  suffer 
them  to  be  read  to  mislead  and  impose  upon  the 
jury.  So  far,  sir,  and  I  shall  trouble  you  no  fur- 
ther, on  the  exclusion  of  these  English  statutes. 
Now,  as  to  the  statutes  of  the  United  States.  That 
any  such  restrlftion  was  laid  on  the  counsel  of  John 
Fries,  rests  wholly  and  entirely  on  the  testimony 
and  recolleflion  of  Mr.  Lewis.  I  will,  sir,  first 
consider  the  nature  and  extent  of  this  charge  against 
the  respondent,  supposing  the  fadl  to  be  so.  I  pre- 
sume it  will  be  granted  to  me  that  a  judge  has 
some  sort  of  authority  in  a  court ;  that  he  does  not 
sit  there  as  a  mere  cypher,  without  power  or  com- 
mand. Among  the  acknowledged  powers  of  a 
judge,  is  that  of  regulating  and  direfling  in  some 
degree  the  argument  before  him,  and  preventing 
the  introduction  of  matter  either  grossly  improper 
orpalpably  irrelevant  to  the  issue.  If  then  it  be  de- 
monstrated that  these  statutes  of  the  United  States 
had  really  and  truly  nothing  under  heaven  to  do 
with  the  trial  of  John  Fries,  I  hope  the  judge  will 
not  be  condemned  for  excluding  them.  John  Fries, 
sir,  was  indid^ed  for  the  treason  of  levying  war 
against  the  United  States,  and  for  no  other  offence. 
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This  crime  is  created  and  defined  by  the  constitu- 
tion of  the  United  States.      It  became  the  duty  of 
the  attorney  of  the  United  States  to  shew  to  that 
court  and  jury,  that  the  prisoner  had  been  guilty  of 
the  treason  charged  in  the  indictment  according  to 
Its  definition  and  description  in  the  constitution,  or 
the  prosecution  must  fail.     If,  on  the  other  hand 
he  did  shew  this  to  the  satisfaction  of  the  court  and 
jury,  John  Fries  must  necessarily  be  convicted. 
Now,  sir,  what  possible  influence  or  control  could 
any  act  of  Congress  have  over  the  character  of  a 
crime  defined  in  and  derived  from  the  higher  au- 
thority of  the  constitution.     The  act  of  Congress 
could  not  enlarge,  restrict,  or  in  any  way  alter  or 
afiect  the  constitutional  description.       To  what 
proper  purpose  then  could  any  Act  of  Congress  be 
read  ?     Why  sir,  we  have  heard  something  about 
a  legislative  construction  of  the  constitution ;  and 
that   these  acts  of  Congress  defining  sedition  and 
other  offences,  might  be  used  and  Were  important 
to  shew  what  was  intended  by  the  constitution  in 
the  description  of  treason.     In  the  first  place,  sir. 
Congress  in  passing  these  statutes  never  had  the 
most  remote  idea  or  intention  of  giving  any  sort^ 
of  construction  or  opinion  upon  the  law  of  treason  ; 
and  if  ihey  had  such  an  intention,  it  was  beyond 
their  powers  and  rights,  and  should  Be  wholly  dis- 
regarded, not  only  by  that  court,  but  by  this.     The 
construction  of  the  constitution,  in  common  with 
every  other  law,  belongs  exclusively  to  the  judici- 
ary, as  btst  qualified  both  from  its  permanency  and 
independence  as  well  as  from  legal  learning  to  ex- 
ercise so  important  a  right.  The  necessity  of  a  pow- 
er existing  some  where  to  judge  of  the  constitution, 
and  of  the  conformity  or  nonconformity  of  laws 
to  the   provisions   of  it,  results  from  the  very  na- 
ture of  a  written  constitution.     It  is  in  vain  we  have 
an  instrument  paramount  to  ordinary  legislation,  if 
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every  other  law,  belongs  exclusively  to  the  judici- 
ary, as  best  qualified  both  from  its  permanency  and 
independence  as  well  as  from  legal  learning  to  ex- 
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an  instrument  paramount  to  ordinary  legislation,  if 
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there  is  no  authority  to  check  incroachments  upon 
it,  and  there  is  no  department  of  government  with 
whom  this  power  can  be  so  safely  lodged,  or  by 
whom  it  can  be  so  ably  and  impartially  exercised 
as  the  judiciary.    If  the  legislature,  the  very  branch 
of  government  most  controuled  by  the  constitution, 
and   intended  to  be  so,  shall  be  permitted  to  as- 
sume the  wide  and  unlimited  right  of  constructi- 
on, the  constitution  will  sink  at  once  into  a  dead 
and  worthless  letter  ;  moulded  into   various,  fan- 
tastic  shapes  at   the  will   of  the  legislature,  and 
purporting  one  thing  to-day  and  another  to-mor- 
row, and  nothing  at  last.     But  Congress,  I  repeat 
sir,  in  passing  the  sedition  law,  bad  no  intention 
whatever  of  giving  their  construction  to  the  con- 
stitutional description   of  treason^  or  of  effcfling 
or  touching  it  in  any  way.     The  counsel  of  Fries 
were  therefore  about  to  use  or  abuse  the  act  of  the 
legislature  to  purposes  never  contemplated  or  in- 
tended.    Should  the  court  sofier  a  delusion  of  this 
sort  to  be  pradlised  upon  a  jury,   equally  disres- 
pedlful  to  the  court  and  to  the  Congress  i     It  was 
not  Judge  Chase   only  who  thought  these  statutes 
of  the  United  States  totally  irrelevant  to  the  case  of 
Fries.     They  had  been  solemnly  adjudged  to  be 
so,  after  every  exertion  of  the  talents  of  the  coun- 
sel to  shew  their  application  and  force — I  refer  you, 
sir,  to  the  opinion  of  Judge  Iredell  on  the  first 
trial  of  Fries. 

"  An  act  of  Congress  which  I  have  already 
read  to  you  (that  commonly  called  the  sedition  a6t) 
has  specially  provided  in  the  manner  you  have 
heard,  against  combinations  to  defeat  the  execu- 
tion of  the  laws.  The  combinations  punishable 
under  this  act  must  be  distinguished  from  such  as 
in  themselves  amount  to  treason,  which  is  unalter- 
ably fixed  by  the  constitution  itself.  Any  combi- 
antions,  therefore,  which  before    the  passing  of 
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this  a6l,  woukl  have  amounted  to  treason,  stiU 
constitute  the  same  crime.  To  give  the  act  ia 
question  a  different  constru6\iony  wouid  do  away 
altogether  the  crime  of  treason  as  committed  by 
levying  war,  because  no  war  can  be  levied  without 
a  combination  for  some  of  the  purposes  stated  in 
the  a6l,  which  must  necessarily  constitute  a  part 
though  not  tlie  whole  of  the  offence. 

**  This,  gentlemen  of  the  jury,  is  an  indidlment 
against  the  prisoner  at  the  bar,  for  levying  war 
against  the  United  States;  the  first  enquiiy  there- 
fore  is,  what  is  meant  by  these  words  of  our  con- 
stitution, "  Treason  against  the  United  States, 
shall  consist  only  in  levying*  war  against  them," 
&c.  These  words  are  repeated  verbatim,  I  be* 
lieve,  in  an  act  of  Congress,  called  the  Judiciary 
Act,  defining  the  punishment  of  the  crime  of  trea- 
son, pursuant  to  constitutional  authority.  This 
crime  being  defined  in  the  constitution  of  our 
country,  becomes  the  supreme  law,  and  can  orily 
be  altered  by  the  means  therein  pointed  out,  and 
not  by  any  act  of  the'  legislature  ;  and,  therefore, 
the  repetition  of  the  words  of  the  constitution  in 
the  judiciary  act  is  quite  unnecessary,  as  the  only 
power  left  to  Congress  over  this  crime  was,  to  de- 
scribe the  punishment :  the  same  act,  in  another 
part,  makes  provision  for  the  method  of  trial. 
Agreeable  to  their  power.  Congress  have  described 
the  punishment,  and  thereby  declared  the  crime  to 
be  capitals  »  It  is  clear,  therefore,  that,  as  the 
constitution  has  defined  the  crime,  the  Congress, 
drawing  its  &ole  authorit/  from  that  constitution, 
cannot  change  it  in  any  manner,  particularly  as  it 
is  so  declared ;  yet  the  counsel  for  the  prisoner 
say,  that  the  legislature  have  given  it  a  legislative 
interpretation,  and  that  their  interpretation  is  bind- 
ing on  this  court.  They  say  that  Congress  did  not 
mean  to  include  the  ofience  charged  upon  the  pri- 
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soner  at  the  bar,  under  the  definition  of  levying 
ivar ;  because  the  sedition  a£l  describes  a  similar 
offence,  and  because  a  rescue  is  provided  for  in 
another  acl,  the  punishment  extending  no  farther 
than  fine  and  imprisonment.  Several  answers  maj 
be  given  to  remove  these  objections  : 

"  First,  if  Congress  had  intended  to  interpret 
these  words  of  the  constitution,  by  any  subsequent 
act,  they  had  no  kind  of  authority  so  to  do.     The 
whole  judicial  power  of  the  government  is  vested 
in  the  judges  of  the  United  States,  in  the  manner 
the  constitution  describes ;  to  them  alone  it  belongs 
to  explain  the  law  and  constitution  ;  and  Congress 
have  no  more  rightnorauthorityovcrthe  judicialex- 
positions  of  those  acts,  than  this  court  has  to  make 
a  law  to  bind  them.     If  this   was  not  an  article  of 
the  constitution,  but  a  mere  aft  of  Congress,  they 
could   not  interpret  the  meaning  of  that  adt  while 
it  was  in  force,  but  they  may  alter,  amend,  or  in- 
troduce  explanatory  sections  to  it.     In  this  we  dif- 
fer from  the  praftice  of  England,  from  whence  we 
received  our  jurisprudential   system  in  general ; 
for  they  having  no  constitution  to  bind  them,  the 
parliament  have  an  unlimited  power  to  pass  any  act 
of  whatever  nature   they  please  ;  and  they,  conse- 
quently, cannot  infringe    upon    the  constitution. 
The  very  treason  statute   of  Edward  III.  itself, 
contains  a  provision  giving  parliament  an  authority 
to   enact  laws  thereupon,  in  these  words :  "  Be- 
**  cause   other  like  cases  of  treason  may  happen 
*'  in  time  to  come,  wftich  cannot  be  thought  or 
**  declared  at  present :  it  is  thought,  that  if  any 
such  does  happen,  the  judges    should  not  try 
them  V)ithoutJirst  going  to  the  king  and  par  ha- 
menty  where  it  ought  to  be  judged  treason^  or 
otherwise  Jelon\  .'*     On  this  point  Sir  Matthew 
Hale    was  very  careful,  lest  constructive^treason 
should  be  introduced. 
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"  This,  gentlemen,  you  will  observe,  only  tt^ 
Wes  to  any  case  not  specified  in  that  act.  But,  on 
the  occasion  now  before  you,  it  is  not  attempted, 
by  any  constrilction  or  interpretation^  that  any 
thing  should  be  denominated  treason,  that  is  not 
precisely  and  plainly  within  the  constitution.  No 
treason  can  be  committed  except  war  has  actually 
been  levied  against  the  United  States. 

*'  But  farther,  nothing  is  more  clear  to  me  than 
that  Congress  did  not  intend  in  any  manner  what- 
ever^ to  innovate  on  the  constitutional  definition 
of  treason,  because  they  have  repeated  the  words, 
I  think,  verbatim,  in  their  own  act,  with  regard 
to  the  rescue  and  obstruction  of  process  which  is 
mentioned  in  the  act  alluded  to :  it  will  not  be 
pretended,  by  any  man,  that  every  rescue,  or 
every  obstruction  of  an  officer  in  serving  process, 
or  even  both  together,  amounts  to  high  treason, 
or  else  to  no  crime  at  all :  No  ;  the  crimes  are  dif- 
ferently specified,  and  rescue  or  obstruction  of  pro- 
cess may  be  committed  without  that  high  charge. 
This,  I  think,  was  sufficiently  explained  by  the 
counsel  for  the  United  States.'' 

Will  it  be  pretended,  sir,  that  counsel  have  a 
right  to  read  any  thing  before  the  court  which  they 
may  find  in  a  law  book  ?  Is  there  any  thing  of 
such  peculiar  dignity  and  privilege  in  the  statutes 
of  the  United  States,  that  any  of  them  may  at  all 
times  and  on  all  occasions,  whether  pertinent  or 
not,  be  read  in  a  court  of  justice  ;  >and  is  it  a  high 
crime  in  a  judge  to  prevent  it  /  Suppose  the  coun- 
sel had  chosen  on  the  trial  of  John  Fries  to  amuse 
themselves  with  reading  the  revenue  laws  of  the 
United  States ;  would  the  mere  circumstance  of 
their  being  bound  in  our  statute  book  have  given 
them  sttch  a  sacred  character  that  the  court  would 
be  bound  to  listen  with  the  most  respectful  atten- 
tion  to  sudi  an  absurd  waste  of  time  ?  I  do  not  he* 
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sitate  to  aver  that  the  revenue  laws  have  full  as  clear 
and  proper  an  application  to  the  case  of  John  Fries 
as  either  of  the  statutes  the  counsel  were  so  anxi- 
ous to  produce. 

But»  sir,  although  judge  Chase  undoubtedly  be- 
lieved  that  these  statutes  of  the  United  States  had 
no  sort  of  application  to  the  case  before  him,  and 
we  contend  that  he  would  have  been  wholly  justi- 
liable  in  excluding  them  from  the  discussion,  yet 
we  deny  most  explicitly  that  he  did  so-  The  re- 
spondent never  declared  that  these  laws  should  not 
he  read  or  referred  to  on  that  occasion.  The  proof 
of  the  fact  rests  entirely  on  the  recollection  of  Mr. 
Lewis.  Among  the  numerous  spectators  of  this 
transaction  not  a  man  but  Mr.  Lewis  has  been  pro- 
duced to  sustain  this  charge  now  deemed  so  im- 
portant, Mr.  Lewis  has  doubtless  declared  the 
fact  as  he  believes  it — but,  sir,  when  we  recollc6l 
the  agitation  of  this  gentleman  as  described  by 
himsclf-^the  strong  state  of  feeling  or  passion  into^ 
^hich  he  was  excited,  the  length  of  time  and  the 
acknowledged  frailty  of  his  memory — ^and  when  to 
this  we  add  that  something  was  probably  said  about 
the  irrelevancy  of  these  statutes,  we  shall  find  suf- 
ficient reason  to  believe  that  Mr.  Lewis  has  in  this 
respect,  fallen  into  a  mistake — opposed  to  this  im- 
perfect recollection  we  have  Messrs.  Rawle,  Tilgh- 
man,  Meredith,  Biddle  and  Ewing,  all  possessing  an 
equal  opportunity  with  Mr.  Lewis  to  hear  and  to 
imdcrstand  what  passed  from  the  court ;  and  from 
their  cool  and  disinterested  situations  less  likely  to 
receive  unfounded  or  discoloured  impressions.  I 
cannot  avoid  reminding  you,  sir,  that  Mr.  T  ilgh- 
man  and  Mr.  Hawle  are  witnesses  summoned  and 
examined  on  the  part  of  the  United  States,  and  al- 
though the  honorable  managers  have  thought  pro- 
per to  claim  only  Mr.  Lewis  and  Mr.  Dallas,  and 
JO  tieat  the  other  gentlemen  as   witnesses  for  the 
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respondent,  they  are  nevertheless  entitled  to  the 
full  regard   and  respect^  whatever  it  may  be,  at- 
tached to  the  witnesses  for  the  majesty  of  the  peo- 
ple.     The  five  gentlemen  1  have  named,  were  all 
of  them  in  court  during  the  trial  of  John   Fries> 
and  at  the  time  Mr*  Lewis  supposes  this  restriction 
to  have  been  laid  upon  him-^— And  yet  not  one  has 
any  recollection  of  any  such  prohibition^ — I  believe 
they  or  some  ot  them  state  in  decided  terms,  that 
none  such  was  made 4     If  this  comparison  of  the 
recoUeciion  of  five  witnesses  against  one,    who 
himself  testifies  to  the  imperfedion  of  his  memory^ 
leaves   any  doubt  about  the  truth  of  the  fact,  I 
can  refer  this  honorable  court  to  a  written  docu- 
ment drawn  up  by  Mr.  Lewis,  in  conjunflion  with 
Mr.  Dallas,  which  must  put  the  question  to  rest. 
When  there  is   such  a  contradiction  in  the  testi- 
mony of  such  respectable  witnesses,  it  is  a  great 
relief  to  my  mind  to  have  some  permanent  voucher 
to  refer  to,  to  decide  the  difference. — I  allude,  sir, 
to  the    letter    addressed    by  Messrs.  Lewis  and 
Dallas   to  Mr*  Lee,  then  attorney  general  of  the 
United  States.     This  lettter  was  written  in  May, 
1800,  soon  after  the  trial  of  Fries,  and  when  every 
circumstance  was  fresh  in  the   memory  of  Mr^ 
Lewis.     This  letter  was  written  in  consequence  of 
a  communication  from  Mr.  Lee,  stating  **  that  the 
case  of  Fries  was  before  the   President — that  all 
the  infotmattoh  was  wished,  which  could  assist  in 
making  a  proper  decision  upon  a  claim  for  mercy 
and  pardon ;  for  which  purpose  Mr.  Lee  desired  to 
know  the  grounds  on  which  the  counsel  intended 
to  have  enforced  the  defence.''     In  consequence  of 
this  solemn  and  important  call  from  such  high  au« 
thority,  and  for  such  an  interesting  purpose,  Mr« 
Lewis  writes  to  Mr.  Dallas— states  that  in  justice 
to  **  poor  Pries^^  as  well  as  to  themselves,  they 
ought  to  make  the  desired  communication-^that 

8 


58 

they  i^hould  state  their  intended  arguments,  Scc« 
&c.  and  that  they  should  state  ^*  in  decent  and  manly 
terms  our  reasons  for  declining  any  interference  in 
tbfi  triat^^ — he  then  requested  from  Mr.  Dallas 
"  every  communication  likely  to  render  service  to 
poor  Fries." — Turn  then,  sir,  to  the  letter  address* 
ed  to  Mr.  Lee,  with  all  these  friendly  dispositions 
oh  the  part  of  Mr.  Lewis,  with  all  the  anxious  de- 
sire he  had  to  serve  poor  Fries,  and  with  all  the 
aid  of  Mr.  Dallas  in  making  the  statement,  which 
was  to  contain  all  their  information  on  the  subjeft, 
and  all  their  reasons  for  <3eclining  to  interfere  in 
the  trial.  We  find,  sir,  in  this  important  letter, 
that  they  informed  the  Preisident  that  the  **  cause 
was  prejudged"  by  an  opinion  they  were  wholly 
utiacquainted  with — by  a  paper  they  had  never 
read  and  knew  not  the  contents  of— and  the  jury 
were  also  prejudged  by  this  opinion,  although  they 
knew  not  what  it  was. — But,  sir,  we  do  not  find 
any  complaint  whatever — nay,  not  the  slightest 
suggestion  that  the  court  prevented  or  forbade  the 
readmg  of  these  statutes  of  the  United  States,  or 
restricted  the  counsel  from  making  any  use  of 
them  they  thought  proper. —With  the  manifest  dis- 
position of  these  gentlemen,  in  writing  this  letter, 
with  the  objeft  before  tliem  for  which  it  was  re- 
quired, and  the  uses  they  intended  should  be  made 
of  it,  uses  which  they  anticipated  at  the  moment 
they  abandoned  the  cause,  is  it  probable  so  im- 
portant a  circumstance  would  have  been  omitted 
if  it  had  really  occurred. — I  refer  you  and  this  ho- 
norable court,  sir,  to  the  following  pages  of  the 
evidence  printed  at  the  last  session  of  Congress  for 
the  use  of  the  House  of  Representatives — pages 
21,  24,  25,  26,  to  32. 

May  I  not  now  flatter  myself,  sir  that  all  the  cri- 
minality  charged  upon  the  respondent,  in  the  se- 
cond specificatioa  of  the  first  article  of  impeach- 
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ment  is  waslied  away  from  the  minds  of  this  ho*> 
noiirable    court-^Under  this    hope  and    impres- 
sion^ I  will  proceed  to  consider  as  briefly  as  pos- 
sible the  third    and  last  specification.     In  this  the 
judge  is  charged  with  *>  debarring  the  prison^er 
from  his  constitutional  privilege  of  addressing  the 
jury  (through  his  counsel)  on  the  law  as  well  as  09 
the  fa6t,  which  was  to  determine  his  guilt  or  inno- 
cence, and  at  the  same  time  endeavouring  to  wrest 
from  the  jury  their  indisputable  right  to  hear  argu- 
ment^and  determine  upon  the  question  of  law,  asweU 
as  the  question  of  fa£l,  involved  in  the  verdict  which 
they  were  required  to  give."     This  charge  is  ab- 
solutely unfounded  and  untrue,  and  i$,  in  all  its 
parts,  most  completely  disproved  by  the  evidence* 
As  t0  debarring  counsel  from  being  heard,  I  need 
only  refer  you,  sir,  to  the  testimony  of  Messrs. 
*Pilghman  and  Meredith,    who  expressly  swear, 
that  judge  Chase,  whenheihrcw  down  the  paper 
containing  the  opinion  the  court  had  formed  on  the 
law,  explicitly  declared,  that  nevertheless  counsel 
would  be  heard  against  that  opinion.     It  is  indeed 
true  that  Mr.  Lewis  seems  throughout  the  busi- 
ness to  have  been  under  an  impression  that  nothing 
would  be  heard  in  contradi£lion   to  that  opinion  ; 
and  tdat  his  professional  rights  were  invaded.    But 
this  appears  to  be  a  hasty  and  incorrefl  inference 
or  conclusion  of  his  own  from  the  condu6l  of  the 
court*     He  wholly  misapprehended  the  court,  and 
has  charged  his  misapprehension  to  their  account. 
This  is  the  usual  effect  of  such  precipitate  pro« 
ceedings.     The  managers  have  greatly  relied   oa 
this  circumstance  ;    they  urge  that  Mr.    Lewis, 
through  the  whole  of  the  affair  and  in   all  he  said 
concerning  it,  took  for  granted  and  stated  that  he 
was  debarred  from  his  constitutional  privileges — 
He  did  so—but  he  did  so  under  a  mistake  of  his 
own,  not  proceeding  from  the  court.     It  is  not  gn* 
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ly  that  no  other  witness  speaks  of  any  such  res- 
tri<f)ion,  but  expressly  negative  it  and  say,  some  of 
them  at  least,  that  none  such  was  imposed  ;  but 
Mr.  Rawlehas  further  informed  you,  that  it  appeai-ed 
to  him  throughout  the  business  that  Mr.  Lewis  had 
wholly  misunderstood  the  court  and  mistook  their  in- 
tention. But  surely,  sir,  we  are  not  to  be  condemned 
because  we  have  been  misunderstood ;  especially  as 
the  mistake  seems  to  have  been  peculiar  to  Mr« 
Lewis,  and  no  other  witness  fell  into  the  same  er- 
ror. I  rely  most  implicitly  on  Mr,  Rawle*s  testi- 
mony,' not  only  from  the  strength  and  correctness 
of  his  charadler,  but  from  the  unusual  pains  he 
took  to  be  accurate  in  his  knowledge  of  this  trans- 
action. His  notes  are  copious,  connected  and  sa- 
tisfactory, and  although  he  has  no  notes  of  the 
first  day's  proceeding,  yet  he  seems  to  have  given 
an  uncommon  and  cautious  attention  to  every  cir- 
cumstance to  which  he  has  testified.  This  gentle* 
man  negatives  every  idea  of  any  restriction  upon 
the  arguments  of  counsel,  and  is  supported  by 
every  witness  but  Mr.  Lewis.  If  any  doubt  can 
remain  upon  this  subjeCt,  I  am  happy  to  have  it  in 
my  power  to  refer  to  a  ivritten  and  unchanging  do- 
cument^-^which  destroys  the  third  specification, 
and  demonstrates  not  only  that  the  counsel  were 
not  prohibited  from  addressing  the  Jury  both  on 
the  law  and  the  fa£t,  but  also  that  the  right  of  the 
jury  to  decide  both  the  law  and  the  faCt  was  most 
largely  and  explicitly  avowed  and  declared  to 
them.  I  beg  to  refer  this  honourable  court  to  the 
second  exhibit  filed  with  the  respondent's  answer. 
It  contains  this  very  opinion  so  scorned  by  the 
counsel  of  Fries,  and  from  the  pollution  of  which 
they  shrunk  with  horror.  If  they  had  read  it  be- 
"^fore  it  was  thus  indignantly  condemned — if  it  had 
been  understood  before  it  was  consigned*  to  con- 


61 

teispt,  and  denounced  as  a  violation  of  every  va- 
luable  and  sacred  right,  how  much  confusion,  how 
much  unnecessary  discontent  might  have  been  sav- 
cd  and  prevented*     In  this  opinion  then,  will  be 
found  the  sentiment,  in  these  words  :  "  It   is  the 
duty  of  the  court  in  this  and  in  all  criminal  cases, 
to  state  to  the  jury  their  opinion  of  the'  laiv  arising 
on  the  fafls ;  but  the  jury  are  to  decide  on  the  pre- 
sent^ and  on  all  criminal  cases ^  both  the  law  and 
the  factSj  on    their    consideration   oj    the  ivhole 
caseJ*^    Was  there  ever  a  more  ample  and  explicit 
avowal  of  the  rights  of  juries  ?     Is  ihere  any  friend 
to  juries  so  extravagant  as  to  contend  or  ask  for 
more  ?     The  acknowledgment   is  as  full  as   any 
man  can  require  or  the  law  would  warrant*     The 
judge,  in  thus  admitting  and  confirming  the  right  of 
the  jury  to  decide  both  the  law  and  fadl,  admits  by 
inevitable  consequence  that  the  jury  have   a  right 
to  hear  counsel  both  upon  the  law  and  facts.    That 
which  they  are  to  decide  upon,  they  must  have  in- 
formation upon  ;  and  the  court  which  declares  the 
jury  to  be  the  tribunal  to  determine  the  V)boh  case, 
never  could  have  said  in  the  same  breath,  that  they 
&hould  hear  no  argument  on  the  caso^  they   were 
thus  to  determine.     This  monstrous  absurdity,  of 
which  the  judge   can  hardly  be  suspected,  brings 
it  to  a  certain  conclusion,  that  Mr.  Lewis  must 
have  mistaken  the  court ;  and  that  no   such  res- 
triction was  laid  upon  him  or  the  jury  as  he  has  ap- 
prehended.     / 

The  charges,  sir,  laid  in  this  first  article  of  im- 
peachment, are  grounded  altogether  on  the  pro- 
ceedings of  what  has  been  called  the  first  day  of 
Fries's  trial ;  and  most  firmly  believing  that  the 
whole  of  this  proceeding  on  that  day  will  bear  the 
most  scrutinizing  enquiry,  and  stand  on  the 
strong  ground  of  justification,  I  have  been  willing 
to  meet  the  managers  on  tliat  day's  proceeding  dis- 
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jointed  from  that  of  the  following  day.  But,  sir, 
it  is  most  evident,  that  this  is  by  no  means  a  full  or 
a  fair  examination  of  the  judge's  conduct  on  that 
occasion — When  he  is  charged  with  a  corrupt  or 
partial  intention  to  injure  and  oppress  John  Fries, 
when  he  is  charged  with  a  wilful  violation  of  the 
rights  of  the  counsel  and  jury,  the  whole  of  the 
proceeding  should  be  brought  into  view,  before  we 
decide  upon  the  cliaracter  of  any  part  of  it.  An 
attention,  sir,  to  what  passed  on  the  second  day» 
as  it  is  called,  of  Fries*s  trial,  will  most  abun* 
dantly  prove  that  judge  Chase  never  had  in- 
tended any  partiality  or  oppression  against  him  ; 
and  certainly  thai  if  he  had  any  such  intention,  he 
never  carried  it  into  execution  or  effect.  And  I 
trust  !  am  safe  in  saying  that  the  mere  intention  ta 
commit  a  crime  however  gross  or  outrageous,  un- 
less carried  into  some  sort  of  action  or  effect,  con- 
stitutes no  crime.  A  man  may  intend  to  commit  a 
larceny,  assault  and  battery,  or  any  other  offence  ; 
but  while  he  abstains  from  the  act,  the  mere  inten- 
tion cannot  subject  him  to  trial  or  punishment* 
The  respondent  then,  discovering  from  the  conduct 
of  Fries's  counsel,  and  the  indignant  hostility  they 
assumed,  that  he  was  greatly  misunderstood  ; 
that  an  arrangement  he  had  adopted  for  the  conve- 
nience of  public  justice,  the  reasonable  expedition 
of  the  approaching  trial,  and  the  real  accommo- 
dation of  the  court,  the  counsel  and  the  jury,  was 
construed  and  received  as  an  oppression  upon  the 
prisoner,  an  encroachment  upon  the  privileges 
of  counsel^  and  a  violation  of  the  rights  of  the 
jury,  in  short,  as  a  corrupt  and  polluted  prejudi- 
cation of  the  cause  to  be  tried,  and  that  the  fair 
and  upright  intentions  of  the  court  were  misinter- 
preted by  a  real  or  pretended  mistake  into  the  vi- 
lest purposes  of  partiality,  resolved  to  destroy  the 
formidable  engine  they  saw  erecting  against   ttie 
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comt,  and  to  remove  at  once  all  pretence  for  cla- 
mour or  irritation.  Granting  the  judge  had  been 
in  error  on  the  first  day,  what  more  could  he  or 
any  man  do»  than  to  reflify  the  error  as  soon  as  it 
was  discovered,  and  hasten  to  the  right  path  before 
any  injury  could  have  resulted  from  his  momen- 
tary deviation.  But  the  honorable  manager  has 
told  you  he  had  sinned  beyond  the  grace  of  repen- 
tance, and  that  no  contrition,  however  sincere, 
could  wipe  away  the  offence.  When  I  suffer  such 
words  as  repentance  and  contrition  to  pass  my  lips, 
it  IS  in  quoting  precisely  the  words  of  the  manager. 
For  my  part  I  disclaim  them.  The  respondent 
has  done  nothing  that  required  the  humiliation  of 
repentance,  or  for  which  he  now  asks  to  be  forgiv- 
en.  Let  him  stand  on  his  justification  or  stand  not 
at  all.  But,  sir,  a  part  of  that  justification  is  that 
the  corrupt  intent  charged  upon  him  is  disproved 
b)'  his  entire  willingness  to  permit  the  counsel  to 
manage  their  cause  in  their  own  way,  if  they  dis- 
approved of  his,  and  by  his  lull  and  candid  retrac- 
tion of  the  error,  if  any  error  had  been  committed. 
By  adverting  to  the  testimony  of  Mn  Rawle,  this 
honorable  court  will  see,  how  greatly  judge  Chase 
«^as  surprized  to  find  from  conversing  with  this 
witness  and  judge  Peters,  that  his  condu^  was 
viewed  in  so  strange  a  light  by  Messrs.  Lewis  and 
Dallas.  On  making  this  discovery,  altho*  still 
convinced  of  the  propriety  of  the  proceeding,  he 
docs  not  obstinately  adhere  to  it,  but  resolves 
to  remove  all  possible  cause  of  complaint,  by 
Whdrawing  all  the  papers  which  had  given  rise 
to  this  astonishing  irritation  and  violation.  The 
papers  were  accordingly  resumed,  every  copy  col- 
IcAcd,  and  the  counsel,  the  prison^sr  and  the  jury 
Were  placed  in  the  same  precise  situation  as  if  these 
papers  had  never  been  distributed  ;  with  the  most 
ample  acknowledgment  of  all  their  rights^  and  the 
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ttiost  urgent  solicitations  to  them  to  proceed  in  tlief 
enjoyment  andexercise  of  them^  But  no,  the  counsel 
had  taken  their  ground,  and  nothing  could  move 
thf*m*  John  Fries  had  received  their  instrudlions, 
and  with  equal  perseverance  declined  the  aid  of 
other  counsel  offered  to  him  by  the  court  repea- 
tedly*  Now^  sir,  let  me  ask  you  and  this  hono^ 
rable  court,  on  your  consciences,  not  to  be  blind- 
ed by  the  management  and  finesse  of  ingenious 
counsel,  what  was  the  meaning  of  all  this  i  What 
was  the  objefl  of  it  ?  i>id  the  counsel  now  be- 
lieve they  would  not  be  fully  heard  in  defence  of 
their  client  both  on  law  and  faft  ?  Did  they  now 
suppose  themselves  or  the  jury  restrit^ed  in  their 
rights,  or  that  a  just  and  impartial  trial  would  not 
be  had  ?  Most  certainly  not.  But,  in  the  Ian- 
guage  of  Mr.  Lewis,  they  thought  they  had  got 
the  court  into  an  error  or  a  scrape,  and  they  were 
determined  to  keep  them  there.  What!  says 
Judge  Peters,  if  we  have  done  wrong,  will  you 
not  suffer  us  to  repair  that  wrong  by  doing  what  is 
right,  by  doing  all  that  you  have  required  ?  No, 
no,  was  the  answer*  Mr.  Lewis  has  declared  to« 
you  in  the  most  ample  and  explicit  terms,  that 
they  abandoned  John  Fries  because  they  thought 
they  took  a  better  chance  of  saving  him  by  this 
means,  than  they  could  have  by  any  trial;  and  to 
use  his  own  words  in  another  part  of  this  testi- 
mony, **  we  withdrew'*  says  he,  "  from  the  de- 
fence of  John  Fries,  because  we  thought  it  would 
best  serve  him,  and  we  were  not  influenced  by  any- 
other  motive  whatever. '*  They  had  already,  be* 
fore  judge  Iredell,  tried  the  ef&cacy  of  the  full  and 
unconfined  exertion  of  their  talents  in  his  defence^ 
and  found  how  vain  the  attempt  was.  They  were 
well  satisfied  no  hope  of  success  could  be  enter* 
taincd  on  a  fair  trial  of  the  merits  of  their  case^ 
both  iu  law  and  fa6l,  and  they  eagerly  grasped  any 
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OceurreficC)  tliab,  by  operating  oh  tile  passions,  thd 
bumanity  or  the  prejudices  of  mankind^  might 
give  to  their  client  a  chance  for  escape,  which  he 
could  not  look  for  in  the  merit  of  his  own  condufV* 
With  this  View^  they  most  solemnly  impressed  up^ 
on  the  mind  of  John  Fries  the  necessity  of  his 
maintaining  the  ground  they  had  taken  for  him,  and 
refusing  the  assistance  of  any  other  counsel.  So 
well  did  these  gentlemen  know  the  court  had  no  in- 
tention of  oppressing  John  Fries,  that  in  their 
communications  to  him^  they  anticipated  the  offer 
of  other  counsel  to  supply  their  desertion* 

But,  sir,  there  is  one  circumstance  in  this  se« 
cond  day's  proceeding,  which  has  been  introduced 
to  shew,  that  the  respondent  continued  the  same 
tyrannical  spirit  with  which  he  is  charged  on  the 
first  day,  and  which  it  may  be  incumbent  on  him 
to  remove.  I  mean  the  **  unkind  menace,"  as  it 
has  been  tiermed  by  one  of  the  witnesses,  used  to 
the  counsel  of  Fries,  when  the  judge  told  them 
they  would  proceed  in  the  defence  at  the  hazard  or 
on  the  responsibility  of  their  chara£ters«  To  as« 
certain  the  true  nature  of  the  expression,  what* 
ever  it  was,  which  fell  from  the  court  in' this  re9« 
peA,  I  will  refer  to  the  same  guide  I  have  endea<* 
voured  to  follow  throughout  my  argument,  I  mean 
the  evidence.  The  asped  of  this  pretended  me« 
nace  will  then  be  changed  into  a  complimentary 
confidence  in  the  discretion  of  the  counsel,  or  at 
least  into  no  more  than  Quch  a  menace  as  every 
gentleman  of  the  bar  a£ls  under  in  every  case  ;  that 
is,  to  manage  every  cause  before  a  jury  with  a  due 
regard  to  their  own  reputations ;  to  urge  nothing 
as  law  to  the  jury,  which  they  are  conscious  is  not 
^w,  and  to  introduce  no  matter  which  they  know 
to  be  either  improper  or  irrelevant.  This,  in  its 
Worst  character,  will  be  found  to  be  the  whole 
Wount  of  this  terrific  menace.     What    account 
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does  Mr.  Lewis  give  of  this  occurrence  ?  After 
stating  that  the  court  manifested  a  strong  desire 
that  he  and  his  colleague  should  proceed  in  the  de- 
fence of  their  client ;  that  every  restridlion,  if  any 
had  been  imposed,  was  now  removed,  and  that 
they  were  at  full  liberty  to  address  the  jury  on  the 
law  and  the  fact  as  they  thought  proper  ;  the  judge 
said  that  this  would  be  done '^  under  the  dire6lion 
of  the  court,  and  at  the  peril  of  our  own  charafter, 

if nve  conducted (lursehes   ivitb  impropriety*'* 

And  was  it  not  so?  And  where  is  the  criminality 
of  saying  so?  Mr.  Lewis  did  not  consider  this 
as  a  menace  intended  to  restrict  him  in  the  exer- 
cise of  the  rights  just  before  conceded  him  by  the 
court,  but  rather  as  an  unwarranted  suspicion  of 
his  sense  of  propriety  ;  for,  says  he,  **  I  did  not 
know  of  any  condu^  of  mine  to  make  this  caution 
necessary." 

The  court  perhaps  thought  his  condufl  on  the 
day  before  did  make  it  necessary.  Let  us  now  take 
Mr.  Dallas's  impression  of  this  part  of  the  condu£k 
of  the  judge.  This  witness  after  testifying  to  the 
ample  range,  both  as  to  law  and  fa£l  given  to  the 
counsel  by  the  court,  states  that  the  judge  observed 
*^  they  would  do  this  at  the  hazard  of  their  charac- 
ters." This  Mr.  Dallas  afterwards  terms  an 
"  unkind  menace/*  I  think  upon  recurring  to  Mr* 
Lewis  and  the  other  witnesses,  and  to  some  conside* 
ratitkns  naturally  arising  from  the  manifest  disposi-' 
tion  of  the  court  at  that  time,  it  will  be  concluded 
that  Mr.  Dallas  has  mistaken  the  nature  and  cha-^ 
rafter  of  this  aft  of  the  judge,  when  he  describes 
it  as  a  menace.  Mr.  Tilghman  states  that  the 
court  seemed  very  anxious  that  the  counsel  should 
proceed,  gave  them  full  liberty  to  combat  judge 
Chase's  opinion  before  the  jury  and  that  they  were 
not  to  be  bound  by  that  opinion.  Judge  Chase 
mentioned  that  cases  at  common  law  before  the 
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Stat  of  Edv"*  II r»  ought  not  to  be  read.    So  of  ccr. 

tain  other  cases ;  he  particularly  mentioned  the  case 

of  the  man  who  wished  the   stag's  horns  in  tlie 

king's  belly ;   ,and  also  of  -the  man  who  kept  a. 

tavern  with  a  sign  of  the  crown,  who  said  he  would 

make  his  son  heir  to  the  crown.     The  judge  de-. 

dared  such  cases  must  not  be  cited ;  and  said  in 

illustration  of  his  idea — What !    cases  irom  Home, 

from  Turkey  and  from  France  ?     That  the  counsel 

should  go  into  the  law,  but  must  not  cite  c^ses  that 

were  not  law.     After  these  observations  and   in 

diref^  conneflion  and  reference  to  them,  the  judge 

said  something  about  "  their  proceeding  agreeably 

their  own  consciences.^^     What  now  begins  to  be 

the  complexion  and  character  of  this  part  of  the 

judge's  behaviour  ?     Why,  that  after  giying  these 

gentlemen  the  utmost  latitude  of  discussion  they 

could  possibly  require,  he  states  a  certain  class  of 

decisions  and  cases,  which  appeared  to  him  and 

must  appear  to  every  body  to  be  unworthy  of 

nodce — to  be  of  no  sort  of  authority  or  application 

in  the  case  of  Fries,  which  were  i\ot  law  ;   which 

Mr.  Lewus  himself  has  described  as  the  affbpring 

of  corrupt  and  dependent  and  bloody  judges,  and 

which,  if  they  had  any  operation,  were  hostile  to 

the  prisoner:    I  say,  sir,  ^fter  alluding  to  such 

cases,  which  he  knew  too  had  been  used  on  the 

former  trial,  was  it  criminal  or  strange,  he  should 

snake  an  appeal  to  the  consciences,  or  charadlers, 

take  it  either  way,  before  they  proceeded  to  their 

defence, 

A  further  examination  of  testimony,  puts  this 
part  of  the  case  beyond  doubt.  Mr.  Rawlc,  after 
stating  the  same  course  of  observations  from  the 
judge,  as  has  been  mentioned  by  ]V.  r.  Tilghman, 
aad  that  he  said,  **  I  have  always  conduced  myself 
with  candour,  and  I  meant  to  save  you  trouble." 
After  relating  to  you  howv  fully  the  respondent  r?- 
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moved  every  obstacle  which  had  arisen  from  the 
proceeding  of  the  first  day,    and  how  honorably  he 
explained  and  justified  the  motives  of  his  condu6t« 
declared  himself  thus  to  the  counsel :    ^*  having 
thus  explained  the  meaning  of  the  court,  you  will 
stand  acquitted  or  condemned  to  your  own  con* 
sciences," — the  same  terms  used  by  Mr.  Tilgh- 
man, — •*  as  you  think  proper  to  aft.      Do  as  you 
please."     This  honorable  court  will  be  pleased  to 
recoUecl  that  Mr.  Rawle  speaks  not  from  the  im» 
perfeft  impressions  of  memory  after  the  lapse  of 
five  years  ;  but  from  full  notes  taken  at  the  very- 
moment  of  the  transaflion.      It  is  needful  to  go 
further  in  justification  of  this  mistaken  menace. 
What  says  Mr.  E wing  ?  "  That  the  respondent  told 
the  counsel  that  if  they  read  cases  which  were  not 
law,  after  knowing  the  opinion  of  the   court  that 
they  were  not  so,  they  would  do  it  with  a  view  to 
their  own  reputations."     Mn  Meredith,  after  re- 
citing what  the  judge  observed  upon  the  cases  at 
common  law,  testifies  that  the  respondent  informed 
the  counsel  of  Fries,    **  they  might  manage  the 
defence  in  such  way  as  they  thought  proper,  having 
regard  to  their  own  charafters."     1  hope,  sir,  we 
have  now  obtained  a  just  notion  of 'the  nature  and 
intent  of  whatever  was  said  by  the  judge  at  thia 
period  of  the  transaciion  ;  and  as  no  witness  con- 
sidered it  as  a  menace  but  Mr.  Dallas,  we  majr 
Justly  conclude  he  has  mistakeu  it.     Is  not  this  the 
true  interpretation  of  it,  that  the  judge  had  deter* 
mined  to  give  these  gentlemen  the  utmost  latitude 
of  discussion,  both  of  the  law  and  fa£^,  to  any  ex- 
tent they  thought  proper,  referring  them  only  to 
their  own  sense  of  propriety,   to   their  own  con- 
sciences, to  their  regard  for  their  own  chara£ter$, 
fiS  to  the  manner  in  which  thev  would  use  this  un- 
bounded  liberty  ?     The  respondent  confided  in  the 
ehdrafler  and  ponscience  of  these  gentlemen  fqc  the 
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fair  exercise  of  their  professional  duty,  and  for  such 
a  limitation  of  their  privilege  of  speech,  as  would 
prerent  any  abuse  of  it  to  improper  purposes,  or  to 
an  unreasonable   extent.     Suffer  me,  sir,  to  make 
one  further  remark,  in  confirmation  of  my  position. 
It  grows  out  of  the  acknowledged  circumstances 
of  the  case,  and,  if  fairly  deduced,  is  evidence  of 
the  highest  description.     It  is   agreed  by  all  the 
witnesses  that  oil  the  second  day,  the  respondent 
manifested  and  expressed  the  utmost  solicitude  and 
anxiety  for  the  counsel  to  proceed  in  the  defence  and 
that  he  took  *^  great  pains"  to  induce  them  to  do 
so.     It  is  not  doubted  th^  he  was  sincere  in  this* 
Is  it  probable  or  possible  then,  with  these  disposi- 
tions,  and  while  he  was  endeavoring  to  persuade 
and  to  induce  these  gentlemen  to  return  to  the  de- 
fence of  their  client,  he  would  indulge  himself  in 
threats,  in  insults  and  menaces,  which  would  ne* 
cessarily  confirm  them  in  the  abandonment  of  the 
cause,  and  defeat  the  acknowledged  wish  the  judge 
had  that  they  should  return  to  it  ?      But  still  we 
are  told,  and  this  first  article  of  impeachment  con- 
cludes with  averring,  that  in  consequence  of  the 
condudl  of  the  respondent.  Fries  was  deprived  of  his 
right  of  being  heard  and  defended  by  his  counsel. 
To  refute  this  unfounded  assertion,  we  need  go  no 
further  than  to   the  testimony  of  Messrs.  Lewis 
and  Dallas.     They  surely  are  the  best  judges  of 
the  motives  of  their  ♦own  condu6l.     What  reason 
do  they  give  for  denying  Fries  their  aid  and  advising 
him  to  refuse  all  other  counsel  ?     Because  they  had 
no  hopes  of  success  on  a  trial;  because  they  be- 
lieved the  court  had  got  into  a  difficulty  where  they 
were    determined  to   keep  them;    because  they 
thought  they  had  a  better  chance  to  save  their 
client's  life  by  the  uses  they  might  make  of  the 
novelty  of  the  first  day's  proceeding,  than  they  could 
hare  on  a  full  trial  after  this  novelty  was  removed ; 
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the  counsel  in  short,  withdrew  from  the  defence  of 
Fries,  because  they  thought  it  would  best  serve 
him,  and  were  not  injlueticed  by  any  other  motive 
'whatever.  How  does  this  testimony  support  the 
averment  in  the  conclusion  of  the  article,  whicb 
boldly  affirms,  not  that  John  Fries  was  saved,  but 
that  he  was  condemned  to  death,  in  consequence 
of  not  being  heard  by  his  counsel  ? 

A  very  strange  and  unexpefled  effort  has  been 
made,  sir,  to  raise  a  prejudice  against  the  respon- 
dent on  this  occasion,  by  exciting  or  rather  forcing 
a  sympathy  for  John  Fries.     We  have  heard  him 
most  pathetically  described  as  the  ignorsnt,  the 
friendless,  the  innocent  John  Fries.     The  ignorant 
John  Fries  !     Is  this  the  man  who  undertook  to 
decide  that  a  law  which  had   passed   the   wisdonc^ 
of  the  Congress  of  the  United  States,  was  impoli- 
tic and  unconstitutional ;  and  who  stood  so  confix 
dent  of  this  opinion,  as  to  maintain  it  at  the  point 
of  the  bayonet  ?     He  will  not  thank  the  gentleman 
for  this  compliment,  or  accept  the  plea  of  igno- 
rance as  an  apology  for  his  crimes.     The  friendless 
John  Fries  !     Is  this  the  man  who  was  able  to  draw 
round  himself  a  band  of  bold  and  determined  ad* 
herents,  resolved  to  defend  him  and  his  vile  doc- 
trines at  the  risque  of  their  own  lives,  and  of  the 
lives  of  all  who  should  dare  to  oppose  ?     Is  this 
the  John  Fries  who  had  power  and  friends  enough^ 
actually  to  suspend,  for  a  considerable  time,  the 
authority  of  the  United  States  over  a  large  district 
of  country,  to  prevent  the  execution  of  the  laws^ 
and  to  command  and  compel  the  officers  appointed 
to  execute  the  law  to  abandon  the  duties,  of  thehr 
appointment,  and  lay  the  authority  of  the  govern^ 
mem  at  the  feet  of  this  friendless  usurper  ?     The 
innocent  John  Fries  !      Is  this   the  man,  against 
whom  a  most  respectable  grand  jury  of  Pennsylva- 
nia, in  1799,  found  a  bill  of  indi£lment  for  hkg^ 
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treason ;  and  who  was  afterwards  convi£led  by  in- 
other  jury,  eqaally  impartial  and  respedable,  with 
the  approbation  and  under  the  direction  of  a  judge^ 
whose  humanity  and  conduct  on  that  very  occasiott 
have  received  the  most  unqualified  praise  of  thd 
honorable  manager  who  thus  sympathizes  with 
Fries  ?  Is  this  the  John  Fries,  against  whom  a 
second  grand  jury,  in  1800,  found  another  bill 
for  the  same  oiFence,  founded  on  the  same  facts, 
uul  who  was  again  convicted  by  a  just  and  consci- 
entious  petit  jury  ?  Is  this  innocent  German^  the 
nan  who,  in  pursuance  of  a  wicked  opposition  to 
die  power  and  laws  of  the  United  States  and  a  mad 
confidence  in  his  ability  to  maintain  that  oppositi- 
on, rescued  the  prisoners  duly  arrested  by  the  offi- 
cers of  the  government  and'placed  those  very  officers 
under  duress ;  who  with  arms  in  his  hands  and  me- 
nace on  his  tongue,  arrayed  himself  in  military  order 
and  strength,  put  to  hazard  the  saiety  and  peace  of 
the  country,  and  threatened  us  with  all  the  desola- 
tion, bloodshed,  and  horror  of  a  civil  war  ;  who 
itUie  moment  of  his  desperate  attack,  cried  out 
to  ids  infatuated  followers,  **  come  on  !  I  sliall 
probably  fall  on  the  first  fire,  then  strike,  stab  and 
kill  all  you  can?*'  In  the  fervid  imagination  of  ther 
kaiorable  manager,  the  widows  and  orphans  of 
this  man,  even  before  he  is  dead,  are  made  in  hy- 
pothesis, to  cry  at  the  judgment  seat  of  God, 
^inst  the  respondent ;  and  his  blood,  though  not 
idrop  of  it  has  been  spilt,  is  seen  to  stain  the  pure 
trmine  of  justice.  I  confess,  sir,  as  a  Pennsyl- 
^inian,  whose  native  state  has  been  disgraced  with 
tvo  rebellions  in  the  short  period  of  four  years; 
tty  car  was  strangely  struck  to  hear  the  leader  of 
one  of  them,  addressed  with  such  friendly  tender- 
Jicss,  and  honored  with  such  flattering  sympathy 
^  the  honorable  manager. 


72 

It  is  not  unusual,  sir,  in  public  prosecutions  for 
the  accused  to  appeal  to  his  generallife  and  con-^ 
duft  in  refutation  of  the  charges.  How  proudly 
may  the  respondent  make  this  appeal*  He  is 
charged  with  a  violent  attempt  to  violate  the  laws 
and  constitution  of  his  country,  and  to  destroy  th«i 
best  liberty  of  his  fellow  citizens.  Look,  sir,  to 
his  past  life^  to  the  constant  course  of  his  opinions 
and  condu£l,  and  the  improbability  of  the  charge 
is  manifest.  Look  to  the  days  of  doubt  and  dan- 
ger ;  look  to  that  glorious  struggle  so  long  and  so 
doubtfully  maintained  for  that  independence  we 
now  enjoy,  for  those  rights  of  self  government 
you  now  exercise,  and  do  you  not  see  the  respon- 
dent among  the  boldest  of  the  bold,  never  sinking^ 
in  hope  or  in  exertion,  aiding  by  his  talents  and 
encouraging  by  his  spirit ;  ih  short,  putting  hia 
property  and  his  life  in  issue  on  the  contest,  and 
making  the  loss  of  both  certain,  by  the  aflive  part 
he  assumed,  should  his  country  fail  of  success. 
And  does  this  man,  who  thus  gave  all  his  posses « 
sions,  all  his  energies,  all  his  hopes  to  his  coun« 
try  and  to  the  liberties  of  this  American  people, 
now  employ  the  small  and  feeble  remnant  of  his 
days,  without  interest  or  objeft,  to  pull  down  and 
destroy  that  very  fabric  of  freedom,  that  very  go- 
vernment and  those  very  rights,  he  so  labored  to 
establish  ?  It  is  not  credible  ;  it  cannot  be  credit- 
ed, but  on  proof  infinitely  stronger  thart  any  things 
that  has  been  offered  to  this  honorable  court  on  this 
occasion.  Indiscretions  may  have  been  hunted 
out  by  the  perseverance  of  persecution  ;  but  I  trust 
most  confidently  that  the  just,  impartial,  and  dig. 
niiied  sentence  of  this  court,  will  completely  es- 
tablish to  our  country  and  to  the  world,  that  the 
respondent  has  fully  and  honorably  justified  hinci. 
self  against  the  charges  now  exhibited  against  binv; 


tad  has  discharged  his  oflScIal  duties,  not  only 
with  the  talents  that  are  conceded  to  him,  but  with 
an  integrity  infinitely  more  deaf  to  him. 


FRIDAY,  Fkbrdart  22,    1806? 

Mr.  KEY* 
Mr.  Presidbnt, 

I  KISE  to  make  some  observations  on  the 
second)  third  and  fourth  articles  of  the  impeach-* 
n^nt.     I  shall  not  apologise   for  the  manner  in 
which  I  shall  discharge  a  duty  which  I  have  volun-* 
larily  undertaken,  but  merely  regret  that  indispo-^ 
sition  has  prevented  my  giving  the  subject  that  at. 
tention  which  it  merits*  It  will  be  at  once  perceived^ 
that  these  articles  relate  to  the  trial  of  Callender.  Be-» 
fore^  however,  I  go  into  an  examination   of  the 
Kcond  article,  it  may  be  proper  to  notice  the  su 
tuatioQ  in  which  the  judge  found  himself  and  the 
^te  of  the  public  mind  at  the  time.     The  sedi* 
tion  law  was  passed  in  the  year  1799.     It  immedi* 
atcly  arrested  the  public  attention,  and  strongly 
agitated  the  public  feelings*     In  the  state  of  Vir* 
&ia  it  was  peculiarly  obnoxious ;  many  of  the  most 
i^spediable  chara6lers  considered  it  as  unconstitu- 
tional, and  as  a  violation  of  the  liberty  of  the 
press;   most  deemed  it  impolitic;    while  some 
viewed  it  as  a  salutary  restraint  on  the  licentiousness 
<rf  the  press,  more  calculated  to  preserve  than  to 
destroy  it.     In  this  state  of  the  public  mind,  it  be- 
came the  duty  of  the  respondent,  in  the  ordmary 
^ignraent  of  judicial  districts,  to  go  into  the  dis- 
triA  of  Virginia,  where  he  was  entirely  a  stranger, 
to  carry  the  laws  into  execution.      It  is  scarcely 
Wcessary  to  observe  that  when  laws  are  Qonsidered 
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obnoxious*  much  of  the  odium  attending  them  in-  * 
eviublyTilIs  on  those  who  carry  them  into  eff^Q:* 
In  May,  1800,  Judge  Chase  went  to  Richmond  to 
hold  a  court ;  and  soon  after  it  was  in  .session,  the 
grand  jury  found  a  presentment  and  afterwards  a 
bill  against  James  T.  Callender  for  an  infraction 
of  this  law,  in  publishing  the  book  entitled  the 
Prospeft  before  us,  ivhicYi  brought  into  issue  its 
constitutionality.  Professional  men  of  talents^ 
carried  along  by  the  tide  of  public  opinion,  vo- 
lunteered their  services  in  defence  of  the  accused  ; 
and  every  effort  was  exhausted  to  wrest  the  deci- 
sion from  the  respondent.  Exceptions  were  ac« 
cordingly  taken  at  every  stage  of  the  case,  and" 
when  the  jurors  were  brought  to  the  book,  a  ques* 
tion  arose  which  forms  the  foundation  of  the  charge 
contained  in  the  second  article.  1  will  in  the  first 
place  read  the  article  ;  then  state  the  law  and  the 
fafl  in  the  case  referred  to ;  and  shew  that  if  both 
are  against  us,  still  the  respondent  is  not  guilty  of 
the  charge  contained  in  it. 

The  second  article  states  "  That,  prompted  by^ 
a  similar  spirit  of  persecution  and  injustice,  at  a* 
circuit  court  of  the  United  States,  held  at  Rich«- 
tnond,  in  the  month  of  May,  one  thousand  eight 
hundred,  for  the  distri£l  of  Virginia,  whereat  the 
said  Samuel  Chase  presided,  and  before  which  a- 
certain  James  Thompson  Callender  was  arraigned 
for  a  libel  on  John  Adams,  then  President  of  the 
United  States,  the  said  Samuel  Chase,  with  intent 
to  oppress,  and  procure  the  convid^ion  erf  the  said 
Callender,  did  over-rule  the  objediion  of  John 
Basset,  one  of  the  jury,  who  wished  to  be  excused 
from  serving  on  the  said  trial,  because  he  had 
made  up  his  mind,  as  to  the  publication  from 
which  the  words,  charged  to  be  libellous,  in  the 
ihdidlment,  ,were  extra£led  ;  and  the  said  Basset 
was  accordingly  sworn  and  did  serve  on  the  said 
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jufy,  by  whose  vcrdift  the  prUoiier  was  subsc-- 
9iiently  convicted." 

If  we  cxtra6l  from  this  article  the  epithets  it 
contains  nothing  will  remain  ;  and  epithets  fortu- 
nately do  not  constitute  crimes.  The  offence  and 
hGt  charged  is,  the  permitting  Mr.  Basset  to  be 
sworn  on  tlie  jury  with  an  intention  to  oppress  the 
traverser,  which  is  not  in  the  least  supported  by 
the  testimony.  The  article  alleges  that  Mr.  Bas- 
set  wished  to  be  excused.  I  appeal  to  the  testi- 
timony,  whether  he  did  wish  or  desire  to  be  ex- 
cused— The  observations  he  made  arose  entirely 
from  a  scruple  on  his  own  mind,  and  not  from  any 
objc£lion  to  serving.  Instead  of  his  wishifig  to  be 
excused,  the  real  fa£t  is  that  what  he  bald  flowed 
from  the  peculiar  situation  in  which  he  stood ;  and 
he  sa}'s  that  he  declaied  himself  willing  to 
serve,  provided  in  law  he  was  competent.  The 
iad,  therefore,  on  which  this  article  rests, 
is  not  supported  by  the  testimony,  and  not  being 
supported,  I  might  here  dismiss  this  branch  of  the 
subjecl  without  further  animadversion.  But  I  can- 
not, coAsistently  with  my  duty,  stop  here,  or  omit 
proceeding  to  shew  that  the  arguments  of  the  ho- 
norable managers  are  as  unfounded  in  law  as  their 
facls  are  destitute  of  proof.  Let  us  then  examinp 
the  law  on  this  case.  To  sustain  the  article,  the 
honorable  managers  must  prove  three  points. 

1.  That  Mr.  Basset  objefled  to  serving. 

2.  That  in  point  of  law  he  ought  not  to  have 
been  admitted  on  the  jury  ;  and 

3.  That  his  objefilions  to  serving  were  over- 
ruled  from  a  corrupt  intention  on  the  part  of  the 
respondent  to  oppress  and  procure  the  couvi6\ronof 
the  traverser. 

It  is  necessary  here  to  examine  the  ancient  doc- 
ume  of  challenges.  The  law  of  challenges  prcj- 
seats  itself  to  our  view  in  a  twofold  character,  the 
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one  a  challenge  to  the  array,  which  goes  to  vitiate 
the  whole  jury  ;  the  other  an  obje£lion  to  a  parti* 
cblar  juror.  In  this  case  there  was  no  serious 
challenge  made  to  the  array.  My  observations 
will  therefore  be  direfled  to  the  latter  species  of 
challenge,  that  of  individual  jurors,  which  is  made 
by  excepting  to  an  individual  when  he  is  presented 
to  be  sworn.  In  this  case  no  such  exception  wasi 
inade  to  Mr.  Basset. 

When  a  juror  is  challenged,  there  are  two  modes 
of  trying  whether  he  stands  indifferent.  One  mode 
is  by  two  triors  consisting  of  the  two  jurors  first 
sworn.  Calender's  counsel  did  not  avail  them« 
selves  of  this  mode. 

The  other  mode  is  to  swear  the  individual  offer- 
ed as  a  juror,  and  interrogate  him  as  to  his  indif- 
ference. 

Here  I  cannot  avoid  expressing  my  surprize  at 
the  law  laid  down  by  the  honorable  managers.  No 
point  of  law  is  more  certain  than  that  a  juror  to  be 
indifferent,  need  not  have  refrained  from  having  ex- 
pressed an  opinion  either  upon  the  law  or  the  fadk 
involved  in  the  case  he  is  to  try;  and  that  he  is  on* 
ly  rendered  incapable  by  favor  or  malice. 

The  great  principle  which  the  counsel  laid  down 
was  that  jurors  should  be  impartial ;  but  is  that 
the  subjefl  of  investigation  in  this  article  ;  what 
are  the  facts?  Thatjudge  Chase  put  this  question 
to  the  juror,  '*  hav6  you  formed  and  delivered  an 
opinion  on  the  charges  contained  in  the  indict- 
ment ?"  The  juror  answered  in  the  negative  and 
was  sworn.  Gentlemen  say  the  question  should 
not  have  been  formed  and  delivered,  but  formed  or 
delivered ;  and  that  this  was  the  question  on  the 
trial  of  Fries.  I  mean  to  shew  that  there  is  no 
difference  between  the  two  expressions.  I  mean 
|oshew  that  if  the  juror  had  both  formed  and  de- 
Jiyered  ^n  opinion,  this  would  not  incapacitate  him. 
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Tbe  oath  of  triors  will  bring  this  case  to  a  precise 
point.  Trials  per  pais  179,  Salkeld  144,  states  the 
oath  of  a  trior  to  be,  **  you  shall  well  and  truly  try, 
whether  A  (the  juror  challenged)  stands  indiflerent 
between  the  parties  to  this  issue.'* 

But  the  counsel  were  not  willing  to  determine 
the  competency  of  a  juror  by  this  oath  ;  and  there* 
fore  gave  the  decision  to  the  court.  They  con- 
tend, however,  that  the  indidtment  ought  to  have 
been  read.  But  though  on  the  fa£ls  the  juror  may 
have  made  up  his  mind,  the  offence  consisted  in 
the  intention,  and  therefore  the  forming  ati  opinion 
on  the  former  did  not  imply  a  judgement  on  the 
latter.  Is  tliere  a  man  that  does  not  believe  that 
when  one  person  kills  another  with  malice  pre- 
pence,  he  perpetrates  murder  ?  Is  not  the  intention 
the  git  of  the  oflFence  ?  And,  yet  I  can  produce 
authorities  to' shew  that  although  a  juror  in  acri* 
minal  case  give  a  verdict  on  the  fact  and  the  law, 
this  is  considered  as  no  objection  to  his  serving  as 
juror  in  similar  cases. 

In  RoUes  abridgement,  title  trial,  folio  657,  it 
is  kid  downf  that  ^^  if  a  juror  has  said  that  he  will 
find  for  one  of  the  parties,  it  is  a  good  cause  of 
challenge  for  favor,  if  he  so  spoke  from  favor  j  but  if 
be  did  not  speak  it  out  of  favor,  but  from  his 
knowledge  of  the  matter  in  issue,  it  is  not  a  good 
cause  of  challenge.'^ 

In  the  same  folio,  it  is  also  laid  down  as  law, 
^^  that  it  is  no  cause  of  challenge  to  a  juror,  that  he 
bath  said,  that  he  will  find  his  Verdict  for  one  of 
Ac  parties,  if  it  is  not  found  by  the  triors  or  the 
court,  that  he  spoke  from  favor,  and  not  from  the 
truth  of  the  fact."  - 

hi  folio  655,  and  in  trials  Per  pais,  it  is  laid 
down,  **  that  if  a  juror  hath  twenty  times  declared 
Aat  he  will  find  for  one  of  the  parties,  it  is  not  a 
principal  challenge,  because  he  might  have  spoken 
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it  from  his  knowledge  of  the  matter  in  issue,  and 
not  out  of  favor  or  malice.*^ 

In  Keelynga,  folio  9,  we  find  a  case  where  st 
juror  had  formed  a  verdict  of  guilty  against  a  per^ 
son,  and  another  person  was  tried  on  the  same  in-i 
<lictmcnt  for  the  same  oiTence ;  in  which  an  objec- 
tion on  that  account  to  the  juror  was  over*ruiecl. 

The  objection  in  this  case  was  over- ruled— why  i 
because  the  juror  stood  indifierentL  Could  then 
any  answer  of  Basset  to  the  question  propoundedi 
to  him  evince  any  degree  of  pnrtiality,  or  that  his 
mind  was  not  in  a  state  of  indiifercnce  as  to  the 
issue  of  the  trial  ?  Having  formed  an  opinion  that 
a  particular  writing  constituted  a  hbel,  did  not 
preclude  him  from  forming  an  upright  opinion  on 
the  law  and  the  fa6l.  How  bad  Basset  formed  an 
opinion  ?  Simply  from  seeing  certain  passages,  in 
a  newspaper,  which  purported  to  be  taken  from 
the  Prospect  Before  Us.  Did  he  not  then  stand 
impartial  so  far  as  respe£led  the  ascertaining  whe- 
ther those  passages  were  authentic,  whether  Cal- 
lender  was  the  author?— if  edited  with  intent  to  de- 
fame :  Further,  was  there  not  another  decision  to 
be  made,  whether  the  matter  was  false  and  malU, 
ck>us  ?  The  essence  of  the  offence  consisted  in  xXa 
intention.  Cn  all  these  points  the  mind  of  Bassej 
was  perfectly  free  from  partiality. 

To  the  authorities  I  have  cited  I  will  add  one  de^ 
rived  from  our  country,  in  which  all  the  doctrines 
liave  contended  for  are  -expressly  recognised  in  ih^ 
decision    of     chief    justice    Ellsworth     in     thi 
state  of  Connecticut,    to    be   found  in   Kirby'j 
reports,  page  427; — ''  As    to  the  other  point 
an   opinion    formed    and   declared  upon    a 
ncral  principle  of  law  docs  not  disqualify  a  juror 
sit  on   a  case,  where  that   principle  applies.     Jt 
rors  are  judges  of  the  law  as  well  as  of  the  fact, 
relative  to  the  issues  put  to  them,  and  are  supposei 
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to  Vtave  opinions  of  what  the  law  is,  though  a  wlU 
liiigness  to  change  them,  if  reason  appears  In  tJie 
course  of  the  trial.  They  may  all  be  challenged  on 
one  side  or  the  other,  if  having  an  opinion  of  the 
hw  in  the  case  is  ground  of  challenge.  It  is 
CDoagfa  in  point  of  indifierency,  that  jurors  have 
BO  interest  of  their  own  affefled,  and  no  personal 
bias  or  prepossession,  in  favor  or  against  either 
party,  aud  not  requisite  that  they  should  be  jgno*- 
oat  of  the  cause,  or  unopinioDated  as  to  the  rules 
and  principles  on  which  it  is  to  be  decided.  It 
has  been  adjudged  (23  Can.  K»  B.)  not  to  be  a  suf- 
fieieiit  cause  of  challenge,  that  a' juror  had  declared 
liis  opinion  concerning  the  title  of  the  land  in  ques* 
tion  ;  so  also  that  the  jury  have  found  others  guilty 
oa  the  same  indictment ;  or  that  a  juror  has  de- 
dared  his  opinion  that  the  party  is  guilty,  and  will 
be  hanged,  if  it  appears  he  made  such  declaration 
from  his  knowledge  of  the  cause,  and  not  out  of  ill 
will  to  the  party.     2  Hawk.  P.  C.  418." 

I  trust  the  authorities  I  have  adduced  fully  shcw^ 
that  in  point  of  law.  there  was  no  valid  objection  to 
Mr.  Basset  as  a  juror,  and  that  the  illegality  charge 
ed  against  Judge  Chase  on  this  account  falls  to  the 
ground. 

I  will  now  turn  to  an  authority  cited  by  one  of 
the  honorable  managers— r-3rd  Baeon~756 — ^^[Mr. 
Key  here  read  the  case.] 

We  find  that  all  the  causes  of  challenge  here  ire* 
cited  go  to  evince  partiality,  or  in  the  language  of 
die  ancient  books,  **  favor  or  malice."  If  the 
having  formed  and  delivered  an  opinion  on  the  law 
verea  good  cause  for  challenge,  no  capital  case 
could  come  before  on  unprejudiced  jury.  The  only 
question  in  such  cases  is  whether  the  fads  proved 
come  up  to  the  charge.  For  such  is  the  interest 
men  take  in  the  commission  of  great  crimes  that 
every  man  forms  an  opinion  on  them. 
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Somethin'g  has  been  said  of  the  trial  of  Lofj« 
wood  for  forging  the  currency  of  the  bank  of  the 
United  States.  There  is  probably  no  man  of  in- 
formation that  has  not  heard  something  of  the  sub- 
ject, or  made  up  his  opinion  on  the  illegality  of 
counterfeiting.  But  does  it  follow  that  the  having 
f(K*med  such  an  opinion  could  disqualify  a  man  from 
serving  as  a  juror  in  the  case  ?  If  this  were  so,  it 
would  follow  that  he  who  had  formed  the  most  cor« 
re6l  opinion  on  the  laws  of  his  country  would  be 
the  most  incompetent,  while  he  who  was  the  most 
ignorant  of  them,  would  be  the  most  competent 
juror.  It  appears  that  if  Mr.  Basset  had  even  an^ 
swered  in  the  affirmative  to  the  question  put  to  him, 
supposing  the  indictment  to  have  been  previously 
published,  it  would  not  have  destroyed  his  compe« 
tency  as  a  juror,  because  he,  notwithstanding^^ 
stood  perfectly  impartial  as  to  the  facts  to  be  proved 
and  the  law  arising  on  them. 

Believing  that  no  subtility  or  ingenuity  can  shake 
the  principle  I  have  laid  down,  or  establish  a  con- ' 
trary  principle,  I  feel  full  confidence  in  having 
shewn  the  legality  of  the  opinion  laid  down  by  the 
court ;  and  I  do  believe  that  a  more  correct  opinion 
was  never  delivered. 

Suppose  we  are  mistaken  inthefact,  which  we 
say  is  proved,  that  Mr.  Basset  did  not  desire  to  be 
excused ;  admit  that  he  did  pray  to  be  excused, 
still  so  far  as  he  has  himself  on  oath  explained  the 
situation  of  his  mind,  there  was  no  cause  for  chai* 
lenge. 

Admit  also  that  we  are  mistaken  in  the  law  we 
have  laid  down,  does  it  follow  as  a  necessary  con* 
sequence  that  the  directing  Basset  to  be  sworn  on 
the  jury  was  done  with  an  intent  to  oppress  the  tra* 
vcrser  ?  We  call  for  the  facts  that  impeach  the 
motives  of  Judge  Chase.  In  the  opening  of  this 
case  we  were  told  that  the  respondent  was  highly 
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gifted  with  rich  attainments  of  liiiild.  tt  was  cot* 
reedy  said  ;  and  it  might  have  been  added  that  hi^ 
iatcgrity  iVas  equal  to  his  talents*  But  the  obscr- 
ntion  was  made  to  raise  his  head  at  the  expense  df 
kis  heart.     I  will  examine  this  argument. 

The  truth  is  that  no  judge  is  liable  for  an  error 
of  judgment.  I  apprehend  this  is  conceded  by 
the  article  itself,  which  states  a  criminal  intents 
Now  for  the  evidence.  What  criminal  intention 
do  the  honorable  managers  draw  from  it  if  It  is 
said  that  the  respondent  is  highly  gifted  with  inteU 
kctual  powers^  and  must  have  known  in  this  in* 
stance  the  la W4  Timeo  Danaos  et  donaferentes. 
I  dislike  the  compliment ;  the  best  gifted  mortals 
are  frail,  and  a  single  erroneous  decision  may  be 
made  by  any  man. 

Let  as,  on  this  point,  refer  to  decisions  in  mo« 
dcm  times.  They  will  shew  that  an  error  in 
judgment  has  never  of  itself  been  t^onsidered  an 
evidence  of  corruption  in  a  judge. 

Mr.  Key  here  cited  a  case  from  Dunford  and 
East,  folio  653 — King  ^z  Johnson,  containing  the 
opinion  of  justice  BuUer,  who  declares  **  that  you 
tan  never  infer  corruption  from  the  judgment  it- 
self but  from  the  opinion  given/* 

Here  then  is  the  decided  opinion  of  a  most  able 
judge  that  although  the  act  and  judgment  of  the 
court  be  illegal,  there  is  no  ground  to  infer  corrup. 
tion.  So  in  this  case,  admit,  for  argument's  sake^ 
that  we  are  mistaken  in  point  of  fa6l,  and  that  the 
law  we  have  laid  down  is  incorrect ;  still,  however 
gross  the  error  of  the  judge,  it  cannot  in  itself  con- 
tain any  foundation  for  presuming  •  fraud*  From 
what  fact  is  fraud  inferred?  From  the  general 
mass  of  the  transactions  attending  the  trial  of  Cal* 
lender  ?  The  evidence  cannot  be  taken  accumula- 
tively. Each  article  must  be  taken  by  itself,  and 
one  can  derive  no  force  from  the  rest.    Were  thi$ 
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not  the  case,  a  hasty  word,  uttered  in  an  unguarde 
ed  moment,  might  be  construed  into  a  crime,  and 
a  number  of  small  offences,  individually  of  the 
most  trifling  nature,  be  made  to  constitute  a  great 
one. 

I  shall,  in  a  subsequent  view,  take  into  consi- 
deration the  whole  conduct  of  judge  Chase,  and 
shew  that,  so  far  from  operating  to  his  injury,  it 
redounds  to  his  credit*  Upon  this  second  article^ 
I  trust  I  may  be  permitted  to  say  that  the  evidence 
does  not  bear  out  the  facts  in  the  manner  stated  ; 
that  even  if  the  alleged  facts  are  proven,  the  lav^ 
is  clear  that  Mr.  Basset  was  still  a  competent  ju- 
ror. I  have  also  endeavoured  to  shew  that  no  in* 
ference  of  corruption  can  be  drawn  from  an  error 
in  law ;  but  that,  on  the  contrary,  particularly  if 
it  6e  committed  by  a  man  of  acknowledged  talehta 
and  unimpeached  integrity,  it  is  to  be  consider* 
ed  at  best  but  as  a  mistake. 

It  would  be  well  to  analyze  this  argument  of  the 
honorable  managers,  by  putting  it  in  the  form  of  a 
)5yllogism.  The  major  proposition  represents 
judge  Chase  as  possessed  of  great  legal  attain- 
ments and  as  highly  gifted  by  nature  ;  this  I  ad* 
mit — the  minor  is  that  with  these  high  gifts  and  at* 
tainments  he  has  erred  in  a  clear  point  of  law  ^ 
this  I  deny*-*But  what  is  the  conclusion  deduci* 
ble  from  the  premises  ?  That  his  decision  waa 
corrupt  I  So  say  the  managers.  I  deny  it.  In  the 
language  of  the  judge  it  is  a  palpable  non  sequin- 
tur* 

I  will  now  proceed  to  the  third  article,  which, 
when  corredly  understood,  will  be  found  as  desti* 
tute  of  impeachable  matter  as  either  ^of  the  other 
articles.     It  is  as  follows  : 

"  That,  with  intent  to  oppress  and  procure  the 
convidlion  oi  the  prisoner,  the  evidence  of  John 
Taylor,  a  material  witness  on  behalf  of  the  afore* 
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said  Callender,  was  not  permitted  by  the  said  Sa- 
nmel  Chase  to  be  given  in,  on  pretence  that  the 
said  witness  could  not  prove  the  truth  of  the  whole 
d  one  of  the  charges  contained  in  the  indi6\ment, 
although  the  said  charge  embraced  more  than  one 

la  opening  the  case  one  of  the  honorable  ma- 
nagers enquired  what  human  subtility  or  ingenuity 
could  cievise  to  extenuate   this  a£l  of  the  respon- 
dent.     Our  reply  is  that  it  requires  no  subtility  or 
ingenuity  ;  tliat  it  was  correal  in  point  of  law,  and 
that  the  case  is  so  clear,  that  he  who  runs  may 
read.     The  court  must  permit  me  to  observe  that 
die  article  presents  an  abstra6l  case,  not   growing 
out  of,  or  connected  with   the  evidence.      This 
court,  I  apprehend,  is  not  sitting  here  to  decide 
tills  abstrad  point,  whether  in  any  case  it  is    ad- 
missible to  prove  one  fa6V  contained  in  a  particular 
charge  by  one  witness,  and  one  by  another ;  but  to 
determine  whether  in  this  case,  where  one  witness 
was  offered  to  prove  part  of  one  charge,  and  no 
other  witness  offered  to  the  same  charge,  it  was 
proper  to  receive  the  testimony  offered,     I  contend 
that  the  decision  was  correct  on  the  case  befoi'e  the 
court.      The  indictment  against  Callender  contain- 
ed two  counts,  each  of  which   embraced  twenty 
distinct  set  of  words.     Col.  Taylor  was  called  to 
prove  particular    facts  contained   in  one  of  the 
charges.     It  is  not  necessary  here  to  discuss  the 
propriety  of  ordering  the  questions  to  be  reduced  to 
writing,  as  that  is  the  subject  of  the  next  article. 
Col.  Taylor,  without  meaning  any   improper  use 
of  words,  was  a  witness  on  speculation ;  for  no 
man  has  a  higher  respect  for  his  character ;  but  ) 
bottom  the  remark  on  this  circumstance,  that '  se- 
Teral  days  previous  to  Col.  Taylor's  appearance, 
an  affidavit  had  been  drawn,  on  the  part  of  Callen- 
der, for  a  continuance,  in  which  the   names  of  a 
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number  of  material  witnesses  were  stated  ;  among 
which  was  an  honorable  member  of  this  court  (Mr^ 
Giles )  and  general  Mason,  but  in  which  the  name 
of  Col.  Taylor  does  not  appear.  It  appears  that 
fiubpaenas  had  issued  for  three  witnesses ;  two  of 
which  did  not  attend,  for  whom  no  attachment  was 
prayed.  CoK  Taylor  alone  appeared ;  and  the 
counsel  were  certainly  ignorant  at  the  time  he  was 
sworn,  what  he  could  prove,  Mr.  Hay  has  de- 
clared that  neither  Callender  or  his  counsel  knew 
what  col.  Taylor  could  prove.  Was  it  not  cor- 
rect in  the  court,  under  these  circumstances,  to 
ask  what  he  could  prove  ?  Col.  Taylor  was  pro- 
duced,  under  an  expectation,  it  is  said,  that  he 
could  prove  the  twelfth  set  of  words  contained  in 
the  second  count  of  the  indif^ment.  Let  us,  to 
elucidate  the  conduA  of  the  court,  refer  to  the 
testimony  of  Mr.  Robertson,  a  man  distin- 
guished for  his  stenographical  talent,  which  re- 
mains on  paper,  .which  was  drawn  up  at  the  time^ 
and  does  not  therefore  depend  on  the  frailty  of  his 
memory. 

Mr,  Robertson  says,  **  The  attorney  for  the 
United  States  having  concluded,  the  counsel  for  the 
traverser  introduced  Col.  Taylor  as  a  witness,  and 
he  was  sworn ;  but  at  the  moment  the  oath  was 
administered,  the  judge  called  on  them,  and  de- 
sired to  know  what  they  intended  to  prove  by  the 
witness.  They  answered,  that  they  intended  to 
examine  Col.  Taylor,  to  prove  that  Mr.  Adams 
had  avowed  prmciples  in  his  presence  which  justi- 
fied Mr.  Callender  in  saying  that  the  President 
was  an  aristocrat— ~that  he  had  voted  against  the  se- 
questration law,  and  the  resolutions  concerning  the 
suspension  of  commercial  intercourse  with  Great 
Britain.*'  This  was  then  the  object  and  view  with 
which  Col.  Taylor   was  called  on.     What  is  the 
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testimony  of  Col.  Taylor  was  rejected  "  on  pre* 
fence  that  the  said  witness  could  not  prove  the 
truth  of  the  whole  of  one  of  the  charges,  contain- 
ed in  the  indictment,  although  the  said  charge  em- 
braced more  than  one  fa£l." — The  charge  in  the 
indictment  is  that  the  President  ^^  was  a  professed 
aristocrat ;  that  he  proved  faithful  and  serviceable 
to  the  British    interest  :*V  and   CoU  Taylor  was 
called  to  prove  that  Mr,  Adams  had  voted  against 
the  sequestration  law,  and  the  resolutions  concern* 
ing  the  suspension  of  commercial  intercourse  with 
Oreat  Britain. — Was  it  competent  to  Col.  Taylor 
to  give  evidence  on  this  point  ?     The  best  evidence 
the  nature  of  the  case  will  admit  must  be  adduced. 
Col.  Taylor  then  was  clearly  an  incompetent  wit- 
ness   on   this  point ;     as  there   was  better  evi- 
dence, the  journals  of  this  honorable  body,  within 
the  reach  of  the  traverser.     It  only  then  remained 
for  Col.  Taylor  to  prove  that  the  President  had 
avowed  principles  which  shewed  him  to  be  an  aris- 
tocrat ;  which,  if  proved,  would  have  been  alto- 
gether immaterial.     To  prove  no  other  fafls  was 
he  called  upon.     Are  then  counsel  to  be  indulged 
in  consuming  the  time  of  courts  in  the  examination 
of  witnesses,  who  have  nothing  relevant  to  offer  ? 
Let  us  familiarise   this  to  a  common  case.     Sup- 
pose a  man  is   indicted  for  stealing  a  horse.     One 
witness  deposes  that  he  saw  him  go  into  the  stable 
where  the  horse  was  ;  another  saw  a  man  coming 
from  the  stable  leading  a  horse  ;  and  another  saw, 
an  hour  after,  the  man,  with  the  horse,  five  miles 
cfff  selling  him  as  his  own  property.     This  testi- 
nony  will  be  admitted  ?    But  state  the   case  the 
other  way;    that  a  witness  was  brought  forward 
solely  to  prove  the  first  fact ;  is  there  a  court  on 
earth  that  would  say  such  testimony  should  be  ad- 
mitted ?    And  this  was  the  case  here*     Col.  Taylor 
was  called  upon  to  prove  what  is  altogether  unim- 
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porrant,  a  part  only  of  one  charge,  or  that  which,  if 
true,  could  be  proved  by  better  evidence.  Are 
not,  also,  the  court  the  exclusive  judges  of  the 
competency  of  the  testimony  that  shall  go  to  the 
jury  ;  and  does  not  every  day's  experience  shew  us 
that  evidence  that  is  offered,  but  which  does  not 
goto  the  whole  of  the  cise,  is  refused  ?  This  is 
done  by  all  courts  at  all  times.  But  say  gentle- 
men, was  it  possible  for  the  court  to  know  whether 
the  questions  offered  to  be  put  might  not  have  led 
to  other  enquiries,  and  produced  information  of 
consequence  ?  True,  but  on  this  ground  no  testi- 
mony ever  could  be  rejected,  because  by  possibility, 
it  may  lead  to  what  is  important. 

But,  admitting  the  judge  to  have  been  wrong, 
I  again  ask,  does  an  error  of  judgment  in  itself  im- 
ply corruption  ?  Most  surely  not.  In  the  nature 
of  things  can  it  be  so  ?  To  give  credit  to  my  ho- 
norable client  but  tor  a  moiety  of  the  talent  allow- 
ed him,  he  must  have  seen  that,  even  had  he  ad- 
mitted the  testimony  of  Col.  Taylor,  and  admitting 
that  it  had  justified  the  whole  of  the  twelfth  charge, 
there  remained  nineteen  other  charges,  on  which 
Callender  must  have  been  convi£led.  And  whence 
this  condu£l  towards  Col.  Taylor  ?  Did  not  the 
judge  know  that  Col.  Taylor  stood  high  in  the  es- 
teem of  a  large  portion  of  the  community ;  and 
that  umbrage  offered  to  him  would  naturally  ex- 
cite the  indignation  of  his  friends  ?  The  decision 
given  could  not  then  flow  from  a  corrupt  motive. 
No.  It  was  given  in  the  sternness  of  his  integri- 
ty. Had  his  motives  been  impure,  had  he  viewed 
his  conduct  as  wrong,  instead  of  acting  in  this 
manly  way,  he  would  have  put  a  gloss  on  his  ac- 
tions, he  would  have  courted  the  reputation  of 
forbearance  by  admitting  the  testimony  of  Col. 
Taylor,  and  would  still  have  satiated  his  venge- 
ful feelings,  if  he  had  them,  with  a  conviction  on 
the  remaining  charges. 
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Let  tls  examine  another  fact  in  this  case.  )udge 
Chase^  as  appears  by  the  statement  of  Mr.  Robert- 
son,  requested  the  attorney  of  the  United  States  to 
permit  the  questions  to  be  put  to  the  witness ;  but 
Mr.  Nelson  "  declared  that  he  did  not  feel  himself 
at  liberty  to  consent  to  such  a  departure  from  legal 
principles4'^  Ifthen^  in  this  a6t,  there  was  error^ 
that  error  did  not  depend  on  him.  The  prosecutoi^ 
for  the  United  States  objected  to  the  indulgence 
which  he  proposed*  I  do  for  myself  believe,  that 
where  no  evidence  is  uffered  to  prove  the  whole  of 
one  entire  fact,  it  is  within  the  sound  discretion  of 
the  court  to  refuse  the  testimony  of  part— But, 
notwithstanding  this,  the  judge  was  willing  to  re^ 
lax  the  severity  of  the  law. 

Is  there  nothing  else  that  goes  to  shew  that  there 
Was  no  intention  on  the  part  of  the  judge  to  oppress 
the  traverser  ?  As  I  have  already  observed,  if  he 
had  possessed  but  half  the  talent  ascribed  to  him^ 
he  would,  with  such  intention,  have  gilded  the 
pill.  But  he  did  not  do  so*  Further,  the  subset 
qyent  act  of  the  judge  in  imposing  so  light  a  fine^ 
and  so  short  a  period  of  imprisonment,  for  sd 
atrocious  an  offence,  when  he  had  power  to  impose 
a  fine  of  2000  dollars,  and  an  imprisonment  for 
two  years,  is  indisputable  evidence  of  bis  freedom 
from  all  such  intention.  No ;  the  convi£lion  Sow- 
cd  of  necessity  from  the  evidence,  which  was  too 
powerful  to  be  resisted.  But  did  not  the  judge, 
in  the  integrity  of  his  heart,  declare,  on  rejecting 
the  testimony  of  Col.  Taylor,  gentlemen,  **  I  may 
be  mistaken,  but  if  I  am  not  right,  it  is  an  error  in 
jadgraent,  and  you  can  state  the  proceedings  on 
record,  so  as  to  shew  my  error,  and  I  shall  be  the 
first  man  to  grant  you  the  benefit  of  a  new  trial  by 
granting  you  a  writ  of  error,  in  the  supreme 
coart.*' 
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tt  is  said,  however,  that  this  was  a  mere  pretext  f 
that  a  bill  of  exceptions  would  not  lie  in  a  criminal 
case  ;  and  what  could  then  be  done  ?  The  sim- 
t)lest  thing  on  earth — a  point  of  law  can  be  saved 
without  an  exception.  The  counsel  were  not  so 
ignorant  as  not  to  have  respected  this  declaration^ 
and  to  have  known  that  they  might,  under  it,  have 
saved  the  point,  and  taken  the  opinion  of  the  su-^ 
perior  court.  The  least  informed  counsel  can 
shew  a  multitude  of  cases  of  this  kind^  In  the 
progress  of  my  argument  I  shall  shew  why  this  of- 
fer was  not  accepted^ 

It  does  then  appeai"  to  tiie,  that,  considering 
the  third  article  as  connected  with  the  facts  sub- 
stantiated, the  judge  W^s  perfectly  correct  in  point 
of  law  in  the  decision  he  made^  All  must  agree  in 
the  opinion  that  if  the  testimony  of  Col."  Taylor 
had  proved  Mr.  Adams  an  aristocrat,  it  could  not 
have  justified  the  libellous  matter  with  which  the 
traverser  was  charged^  If  this  is  the  fact,  and  no 
other  evidence  was  offered  that  could  be  legally 
received,  the  rejection  must  have  been  perfeftly 
correct-  Supposing,  however,  that  we  are  wrong 
on  this  point,  there  is  still  abundant  evidence  to 
shew  that  Judge  Chase  was  not  influenced  by  any 
intention  to  oppress  the  accused,  or  to  procure  his 
conviftion,  because  thit  unavoidably  flowed  from 
the  nature  of  the  charges  and  the  state  of  the  de- 
fence, whether  the  testimony  of  Col.  Taylor  were 
admitted  or  not. 

In  the  course  of  my  whole  observation  through 
life,  I  never  heard  it  doubted  till  yesterday,  that  ia 
a  case  of  doubtful  aspect,  a  man  is  to  \fc  considered 
innocent  until  he  is  proved  to  be  guilty.  But  we 
are  now  told  that  whenever  an  infraction  of  a  law 
is  committed  by  a  judge,  he  is  to  be  presumed 
guilty,  unless  he  establishes  his  innocence.  But 
this  is  not  the  casC|  the  benignity  of  our  law  is  very 
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difleKnt.-<^If  jt  were  so,  who,  that  possesses  the 
ordinary  frailties  of  humanity,  would  undertake 
in  the  judicial  statioa  to  interpose  between  man  and 
man.  The  law  clearly  is  that  a  judge  shall  be  pre- 
sumed innocent  until  he  is  proved  guilty,  even 
when  be  decides  against  law ;  and  that  his  errors 
shall  be  ascribed  to  the  head,  and  not  to  the  heart* 
This  notice  is  due  to  the  observation  of  an  honora- 
ble  manager,  which  struck  me  with  great  surpri«e» 
that  Mr.  Basset's  request  to  be  excused  from  scrv* 
ing  as  a  juror  arose  from  his  sentiments  be^ng 
known  by  the  judge.  This,  however,  does  not 
appear  from  the  evidence.  It  appears,  on  the 
contrary,  that  he  was  a  stranger  to  judge  Chase^ 
and  that  he  did  not  wish  to  be  excused.  But  ii| 
this  prosecution  we  are  not  only  to  hear  much  new 
and  extraordinary  doctrine ;  but  we  are  likewise 
to  hear  statements  of  facls  for  which  there  is  no 
foundation. 

I  will  now  proceed  to  the  fourth  article,  which 
contains  five  distinct  specifications  of  fa6ls  as  fol« 
lows  : 

*<  That  the  conduct:  of  the  said  Samuel  Chase^ 
was  marked,  during  the  whole  course  of  the  said 
trial,  by  manifest  injustice,  partiality  and  intern* 
perance ;  viz. 

^*  1.  In  compelling  the  prisoner's  counsel  to  reduce 
to  writing,  and  submit  to  the  inspection  of  the 
court,  for  their  admission,  orrejeaion,  aUques* 
lions  which  the  said  counsel  meant  to  propound  to 
the  above  named  )chn  Taylor,  the  witness  : 

*^  2.  In  refusing  to  postpone  the  trial,  although  an 
affidavit  was  (legularly  filed,  stating  the  absence  of 
material  witnesses  on  behalf  of  the  accused  ;  and 
although  it  was  manifest,  that,  with  the  utmost  di- 
Tigence,  the  attendance  of  sujch  vntnesses  fxnijd 
aot  hav^  been  procured  at  that  term  : 
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"  3.  In  the  use  of  unusual,  rude,  and  contemp- 
tuous expressions  towards  the  prisoner's  counsel ; 
and  in  falsely  insinuating  that  they  wished  to  ex- 
cite the  public  fears  and  indignation,  and  to  pro- 
duce that  insubordination  to  law,  to  which  the 
condufl  of  the  judge  did,  at  the  same  time,  mani-> 
festlytend  : 

"4.  In  repeated  and  vexatious  interruptions  of 
the  said  counsel,  on  the  part  of  the  said  judge^ 
which,  at  length,  induced  them  to  abandon  their 
cause  and  their  client,  who  was  thereupon  convict- 
ed and  condemned  to  fine  and  imprisonment  : 

"  5.  In  an  indecent  solicitude,  manifested  by 
the  said  Samuel  Chase,  for  the  convi£lion  of  the 
accused,  unbecoming  even  a  public  prosecutor, 
but  highly  disgraceful  to  the  character  of  a  judge, 
as  it  was  subversive  of  justice,*'  ' 

The  word  injustice  in  the  preliminary  part  of 
the  article  must  refer  to  Callender  ;  the  partiality 
charged  must  have  been  to  the  United  States,  I 
presume,  and  against  Callender ;  the  term  intern-- 
perance  is  of  such  doubtful  import,  that  I  scarcely 
knew  what  to  understand  by  it :  It  cannot  be  used 
as  opposed  to  sobriety,  as  no  one  will  charge  the 
judge  with  a.  violation  of  this  virtue.  It  may  refer 
to  his  conduct  to  counsel,  and  perhaps  to  Calleru 
der.  This  condu£l  is  said  to  have  been  evinced, 
in  the  first  place,  "  In  compelling  the  prisoner*s 
counsel  to  reduce  to  writing,  and  submit  to  the 
inspection  of  the  court,  for  their  admission,  or  re* 
jectioU)  all  questions  which  the  said  counsel  meant 
to  propound,  to  the  above  named  John  Taylor,  the 
witness." 

If  this  was  incorre6V,  1  cannot  perceive  its  in« 
justice  to  Callender,  nor  its  partiality  or  intern* 
perance.  But  did  the  conduct  of  the  court  in  this 
instance,  correspond  with  the  law  and  the  pra£lice«? 
I  apprehend  that  it  did.     I  understand  it  to  be  a 
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dear  and  admitted  principle  of  law,  that  the  cpurt 
IS  the  only   competent  tribunal  to.  determine   the 
connpetency,  the  admissibility,  and  the  relevancy 
of  evidence  ;  when  admitted^  its  credibility  is  the 
exclusive  province  of  the  jury.      I  have   before 
stated  the  reasons  which  rendered  it  necessary  in 
this  case  to  know  what  col.  Taylor  could  prove. 
To  understand  the  obje6l  for  which  he  was  produc* 
ed  with  greater  certainty  and  precision,  the  judge 
ordered  the  questions,  proposed  to  be  put,  to  be 
previously  reduced  to  writing.     I  am  not  sufficient* 
ly  acquainted  with  the  practice  in  the  courts  of 
Vri^nia  to  say  this  was  not  novel,  but  I  may  sure- 
ly venture  to  affirm  that  there  was  nothing  criminal 
in  it.      I  know  well  that  in  different  states   there 
are  difierent  forms  of  praftice.      I  can  only   say^ 
that  judge.  Chase,  going  from    Maryland,  where 
the  pra6lice  does  prevail,  would  naturally  carry  to 
Virginia  the  knowledge    of  the    practice  of  the 
state  from  which  he  went.     It  is  said  that  it  is  not 
the  pra6lice  in  Virginia » and  one  gentleman  says  he 
never  heard  of  an  instance  of  the  kind.     But  I  be* 
lieve  there    are  exceptions.     I  recolleft,  in  the 
mandamus  case,  the  counsel  were  called  upon  to 
reduce  their  questions  to  writing,  and  that  the  at- 
torney goneral  had  a   whole   day  allowed  him   to 
nake  up  his  mind  on  the  propriety  of  answering 
the  questions  put  to  him.     And  yet  in  that  case 
there  was  no  disposition  manifested  to  oppress ; 
the  course  was  pursued,  to  determine  the   com- 
petency and  relevancy  of  evidence.      Need   I  go 
further  than  the  practice  of  this  honorable  court  in 
this  very  case,  in  which  tl^ere  have  been  numerous 
instances  of  questions  direded  by  the  court  to  be 
reduced  to  writing.     Have  not  you,  Mr.  President, 
from  a  knowledge  derived  from    your  extensive 
praflice  of  the  bar,  or  from  an  instantaneous  exer- 
cise of  right  reason,  in  several  instances,  dire6l- 
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not  been  seen  that  though  counsel  withdrew  their 
objeflion,  every  member  of  the  court  possessed 
and  exercised  the  right  of  requiring  it  to  be  done  ? 
No  testimony,  which  is  not  legal,  should  be  ad«» 
mitled  to  go  to  the  jury,  and  what  is  legal  testimo*' 
ny,  and  the  manner  of  determining  it»  mustbe  de« 
cided  by  the  court. 

We  have  thus  made  it  to  appear  that  it  is  the 
pra6lice  to  direfl  questions  to  be  committed  to 
writing  in  the  courts  of  Maryland,  iii  the  supreme 
court  of  the  United  States,  and  in  this  court.— « 
Does  not  this  abundantly  justify  the  condu6\  of  the 
respondent  ?  But  even  admitting  that  condufl  to 
have  been  improper,  was  it  Corrupt  or  triminai  ? 
What  moral  obligation  did  it  violate  ?  What  statu* 
tory  provision  did  it  infringe  ?  And  is  a  man  im« 
peachable  for  that  which  violates  no  moral  princi- 
pie  or  legal  provision  ?  If  so,  this  is  the  most  dan«^ 
gerous  dofVrine  ever  advanced. 

The  second  specification  is  in  the  following^ 
words : 

^*  In  refusing  to  postpone  the  trial,  although  an 
affidavit  was  regularly  filed,  stating  the  absence  of 
material  witnesses  on  behalf  of  the  accused  ;  and 
although  it  was  manifest,  that  with  th^  utmost  di* 
ligence,  the  attendance  of  such  witnesses  could 
not  have  been  procured,  at  that  term.'* 

This  charge  is  grounded  on  the  fatf>  of  a  refusal 
to  postpone  the  trial  on  an  affidavit.  That  the. 
court  acted  correflly  in  this  instance  will  appear 
from  this  consideration.  Nothing  is  more  clear 
than  that  under  the  common  law,  all  applications 
for  a  continuance,  on  affidavit,  arc  founded  on  the 
discretion  of  the  court.  Is  it  not  wonderfully  stn* 
gular  that  there  should  have  been  an  application 
founded  on  an  affidavit,  if  the  law  of  Virginia,  as 
stated  in  the  6th  article^  applied  to  the  tasc  ?  One 
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iStmii  is  dear;  either  that  the  Attorney  General 
tsdMr.  Hay  had  lost  all  recolle£tion  of  the  exist* 
cnceof  this  law  of  Virginia  respedin^  continuan* 
ces,  or  that  they  considered  it  inapplicable.  For  they 
iroald  not  otherwise  have  founded  the  applicatioa 
on  an  affidavit.  They  would  have  produced  the 
law  and  have  demanded  a  continuance.  Did  they 
do  so  ?  No.  If  then  the  law  officer  of  the  state 
and  Mr.  Hay  both  forgot  that  it  existed,  is  it  sur* 
prising  that  it  should  be  unknown  to  Mr«  Chase  ? 
u  those  gentlemen  did  recoiled  the  existence  of 
the  la^w,  they  must  surely  have  been  of  opinion 
that  it  did  not  apply  to  the  case  of  Callender,  or 
they  tpvould  have  saved  themselves  the  trouble  of 
filing  an  affidavit.  It  will  however  be  shewn  that 
it  <iid  not  apply 9  and  hence  their  application  founded 
on  affidavit. 

I  have  stated  that  all  applications  for  a  continu- 
ance on  affidavit  are  addressed  to  the  discretion  of 
the  court.     It  is  a  great  objeA  of  criminal  justice 
that  the  punishment  of  the  guilty  should  be  certain, 
lenient  and  speedy.     In   the   state   of  Maryland^ 
where  Judge  Chase  had  so  long  presided  or  prac* 
tiaed^  it  is  the  uniform  practice  to  try  offences  the 
first  term  they  are  presented  ;  it  is  also  the  praflice 
in  England  unless  particular  reasons  are  assigned 
for  delay.     I  was  about  to  prove  this ;  but  as  it  is 
conceded  I  will  not  trouble  the  court  with  authori- 
ties*    Judge  Chase  then,  having  no  knowledge  of 
the  particular  law  of  Virginia,  had  to  recur  to  the 
affidavit.    Was  that  a  cause  for  the  continuance  of 
the  trial  ?  When  a  man  is  charged  with  a  criminal 
offence,  matter,  which  shall  justify  a  continuance, 
must  go  to  the  whole  of  the  charges,  and  not  mere- 
fy  to  a  part  of  them/    If  he  cannot  defend  some  of 
Ac  charges,  he  is  to  plead  guilty  to  them,  and  pray 
a  continuance  of  such  of  the  charges  as  he  can  jus- 
tify by  evidence.  This  is  an  universal  rule  of  Justice 


and  of  praflice.  To  familiarize  it  by  a  common 
incident.  A  man  is  indifled  for  stealing  a  horse, 
.  a  saddle,  and  a  bridle.  He  is  arraigned,  and 
pleads  not  guilty,  and  then  desires  a  continuance, 
on  an  affidavit  that  an  absent  witness  can  prove 
that  the  bridle  is  his  own.  Would  it  not  revolt 
common  sense  to  continue  the  case,  when  his  de^ 
fence  rested  on  such  grounds  ?  No  court  of  cri- 
minal jurisprudence  would  prostitute  justice  by 
conniving  at  such  an  indulgence. 

How  was  it  in  the  case  of  Callender  ?  Were 
there  not,  in  each  count  of  the  indidmcnt,  twenty 
distin£l  sets  of  libellous  words  ?  In  order  then  to 
warrant  a  continuance,  it  was  necessary  to  shew  the 
absence  of  material  witnesses  in  relation  to  the 
whole,  or  to  plead  guilty  to  all  the  charges  on  which 
such  testimony  did  not  exist. 

But  it  is  said  the  Judge  had   no  right   to  be  in- 
formed  what,  it  was  expected,  could  be  proved  on 
behalf  of  the  traverser.     This  idea  is  novel  to  my 
praflice.     I  will  not  say  it  does  not  prevail  else- 
where  ;   but  certain  I  am  that  it  does  not  prevail  in 
the  courts  which  I  have  attended — It  is   again    aU 
leged  that  a  party  is  not  obligee]  to  disclose  his  tes- 
timony.    But  the  law  provides  that  he  shall,  when 
he  applies  for  a  favor.     So  different  is  the  praclice 
in  the  state  of  Maryland  from  that  contended  for  on 
this  occasion,  that  a  party  is  obliged  to  slate  what 
he  expcfts  to  prove,  and  if  the    opposite   party 
admits  it,  they  must  go  to  trial  on  the  remaining 
part  of  the  charge.     According  to   the  pra61ice  of 
Maryland  this  affidavit  is  materially  defeflive,  in- 
asmuch  as  not  guilty  is  pleaded  to  the  v^hole  of  the 
charges  contained  in  the  indi£lment,   and  it  is  not 
declared  that  testimony  is  wanthig,  which  there  is  a 
reasonable  expectation  of  getting,    to   disprove  or 
justify  the  whole  of  them.     It  is  also  materially  de- 
fective in  another  point.     It  is  not  stated  that  there 
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a  probabiliQr  of  obtaining  the  testimony  withtii 
a  reasonable  time.  I  have  never  known  an  affidavit 
considered  good,  which  did  not  state  this  circum- 


We  allow  that  every  man  is  intitled  to  compuU 
sory  process  to  obtain  the  attendance  of  his  wit- 
nesses ;    but  this  right  does  not  in  the  least  lessen 
the  discretion  of  the  court,  with  regard  to  the  time 
on  ivhich  the  trial  shall  take  place  ;  this  they  will 
fix    according    to  circumstances ;     and  when  the 
trial  does  come  on,  should  the  witnesses  summoned 
by  a  party  not  attend,  he  is  intitled  to  attachments 
against  them.      Phis  affidavit  then  was  defective  in 
tu  o  respects  ;  it  did  not  state  the  absence  of  wit- 
nesses v/ho  could  justify  the  whole  of  the  charges  ; 
neither  did  it  state  an  expectation  that  they  could 
be  had  within  a  reasonable  time.     If  a  man  under- 
takes to  libel  the  government  under  which  he  lives» 
to  hold  it  up  to  the  resentment   and  scorn  of  the 
people,  it  is  but  reasonable  that  he  should   be  pre- 
pared at  the  time  of  his  publication  with  a  justifica- 
tion of  his  charges.     In  this   instance,  it  appears 
that  a  large  part  of  the  contemplated  justification 
rested  on  records,  and  that  even  these  had  not  been 
procured. 

The  honorable  managers  have  observed,  that  even 
in  England  the  courts  will  grant  tiniC  to  enable  the 
party  accused  toissueprocessforhiswitnesses.Letme 
however,  surmise  that  although  subpoenas  liad  been 
served  on  Mr.  Giles  and  Mr.  Mason,  no  process  of 
attachment  issued  on  their  non-appearance.  The 
Judge  intimated  that  it  might  issue  ;  but  the  coun- 
sel waved  accepting  it.  From  what  cause  ?  Be- 
cause they  well  knew  that  the  testimony  of  these 
witnesses  would  be  of  no  avail. 

An  authority  has  been  cited  from  the  English 
books,  [Foster's  reports]  to  shew  that  at  a  special 
court,  time  was  granted  for  obtaining  witnesses 
alledged  to  be  material  ;  although,  as  it  has  been 
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remarked,  the  court  Was  confined  to  one  term  t 
but  I  cannot  perceive  the  force  of  this  observation^ 
as  It  had  the  power  of  adjourning  from  time  to  time 
until  the  business  before  it  was  finished.  The 
court  met,  saw  the  extent  of  the  business  to  be  ^ 
attended  to,  and  allowed  time  for  the  obtenlion  of 
witnesses* 

[Mn  Key  here  cited  the  case  from  Foster's 
ere  wn  law*] 

In  this  case  the  prisoner  was  tried  at  a  great 
distance  from  his  witnesses,  and  the  place  where 
the  crime  had  been  committed.  Some  of  his  wiu 
nesses  resided  in  England,  and  others  in  Scotland. 
He  was  allowed  eleven  days  for  obtaining  his  wit- 
nesses in  England,  and  twenty  one  days  for  obtain^ 
ing  those  in  Scotland  • 

Compare  this  case  with  that  of  Callender.  In 
the  latter  case  a  motion  was  made  for  a  continue 
ance.  The  judge  declared  they  could  not  post- 
pone the  trial  to  the  next  term  ;  but  offered  a  post- 
ponement for  a  month,  or  six  weeks ;  nay,  he  of. 
fered  to  go  to  Delaware,  hold  a  court  there,  and 
return  to  Richmond.  With  such  a  disposition 
manifested  by  the  court,  is  there  any  reason  to 
doubt,  that,  if  asked,  three  months,  or  anyreason« 
able  time  would  have  been  allowed.  And  why  did 
they  not  ask  for  a  longer  time,  if  they  deemed  it 
important  ?  The  answer  is  obvious~- Judge 
Chase  was  still  to  preside. 

Doubts  have  been  started  of  the  power  of  the 
courts  of  the  United  States  to  adjourn  except  from 
day  to  day ;  a  power  which  I  never  before  have 
heard  questioned  ;  and  which  is  essentially  neces- 
sary  to  the  impartial  administration  of  justice.  We 
have  proved  that  this  is  the  pra(f^ice  of  the  courts  in 
Maryland  and  Pennsylvania,  and  that  it  has  been 
done  in  Richmond ;  and  I  believe  we  may  safely 
add  that  it  is,  and  must  be,  the  practice  through- 
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bVit  ^  Uilited  States,  when  circiimdtances  demandi 

it. 

/have  stated  it  as  aii  ackrlowledged  principle  of 
jsvr,  that  he  who  edits  libellous  matter  ought  to  be 
prepsired  with  his  vouchers  to  support  it*  What 
b  there  valuable  among  men ;  what  i^  there  estt^ 
mable  in  private  or  public  liPe^  that  has  not  in  thii 
country  been  basely  calumniated  by  the  licentious^ 
ness  of  the  press  ?  All  characters  in  all  admihistra^ 
tions  have  been  most  wantonly  assailed  by  its  scur- 
rility; He  then  who  takes  this  bold  and  daring 
grounil,  ddght  td  have  his  vouchers  at  hand^  br  to 
have  them  Within  accessible  reaeh^  In  the  situ« 
ation  in  which  a  libeller  wantonly  stands^  he  is  en«i 
titled  M  nothing  but  law,  sheer  law. 

On  the  third  specification'  which  charged  the  re-* 
^ondent  with  ^^the  use  of  unusual,  rude^  and 
contemptuous  expressions  towards  the  prisoner's 
bounscl ;  and  in  falsely  iiisinuating  that  they  wish- 
ed to  excite  the  public  fears  and  indignation  and 
to  produce  that  insubordination  to  law^  to  which 
the  conduA  of  the  judgd  did,  at  tiie  same  time^ 
manifesdy  tend  }'^  I  have  but  a  few  observations 
to  makci  ^  I  should  indeed  have  spared  many  of  th6 
Remarks  I  have  made^  were  it  not  for  an  ignorance 
t»f  the  particular  ground  dn  which  the  honorable 
managers  mean  to  rely  in  their  reply— ^-afld  were  ift. 
not  for  the  fear  that  an  omission  to  notice  any  of  the 
eharges  preferred,  might  be  considered  as  an  abaai-^. 
donment  of  our  defence  so  far  as  related  to  them«  i 

I  have  no  where  discovered  in  the  evidence  any 
Aing  that  supports  in  pdint  of  fa£t  the  charge 
against  Judge  Chase,  of  falsely  insinuating  ttiat  the 
prisoner's  counsel  wished  to  excite  the  public  fears 
and  iodignation  and  to  produce  insubordination  to 
law*  The  judge  did  say  that  the  counsel  used  a 
popular  argument,  Calculated  to  mislead  and  de« 
ceivd-  \kt  ^piUace ;  and  this  is  thQ  eji^tent  and  bead 
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of  his  offending ;  but  there  is  a  wide  difference  b(f-> 
tween  this  and  the  charge  laid  to  his  door.     He  told 
the  counsel,  and  told  them  truly ^  that  they  were 
availing  themselves  of  a  popular  argument  calcu-» 
lated  to  mislead  and  deceive  the  people4     Attend , 
I  pray  you,  to  the   testimony  of  Mr.  Hay.     Did 
not  the  counsel  for  the  prisoner  say  they  had  no 
hope  of  exculpating  him  on  the  fa£ts  ?  Did  they 
|iot  say  they  did  not  argue  for  Calknder?  That  it 
was  the  cause,  and  not  the  man,  they  defended  i 
That  they  did  not  expect  to  convince  Judge  Chase^ 
or  any  other  federal  Judge  of  the  unconstitutionali- 
.  ty  of  the  sedition  act  ?  Were  they  not  then  labor- 
ing with  their  whole  talents  to  catch  the  popular 
ear  ?  Did  they  not  expressly  declare  that  they  had 
little  hopes  of  the  jury,  and  that  their  object  was 
to  make  an  impression  on  the  public  mind  ?  And 
when  the  Judge  declared  that  the  constitutionality 
of  the  act  could  not  be  discussed  before  the  jury, 
did  they  not,  failing  in  their  object,  abandon  the 
defence  ?  The  ground  which  they  meant  to  have 
taken  was  withdrawn,  and  they  withdrew  with  it. 

As  to  the  use  of  unusual,  rude,  and  contemptu- 
ous expressions  towards  the  prisoner's  counsel, 
no  particular  fadls  appear  to  be  relied  on.  The 
term  captious  may  be  unusual ;  the  phrase  young 
gentlemen^  which  in  the  opening  the  honorable 
manager  metamorphosed  into  boysy  but  which  last 
word  does  not  by  the  testimony  appear  to  have  been 
used,  may  have  been  obnoxious  to  the  ears  of  those 
to  whom  it  was  applied.     There  may  not  have  been 

J\^  manifested  in  this  language  the  most  refined  deco- 
rum )  but  let  us  recoiled  that  our  honorable  client 
is  not  now  on  his  trial  for  a  violation  of  the  d^Qo* 
rums  of  society.  Possessed  of  great  ardor  of  mind 
and  quickfiessof  feeling,  he  conceives  with  rapidi- 
ty,  and  expresses  with  energy  his   ideas.     This 

•    may  be  a  weakness ;  but  it  is  a  weakness  of  nature* 
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Had  he  a  colder  heart,  and  weaker  head,  he  might 
not  be  exposed  to  these  little  indiscretions.     But 
irhcre  is  the  vade  raecum  from  which. a  judge  is  lo 
derive     precedents    for  his   behaviour  ?      Courts 
are  instituted,  not  to  polish  and  refine,  but  to  ad- 
minister  justice  between  man  and  man.     One  judge* 
may  possess  a  more  pleasing  urbanity  of  manners 
than  another  5  but  are  we  to  infer  that  because  a 
man  is  warm   in  the  expression  of  his  sentiments, 
he    is  therefore  angry  ?  It  will  not   be  contended 
diat  when  the  counsel  for  the  traverser  spoke  of  the 
necessity  of  the  indidlment  being  verbatim  et    li- 
teratim, the  witty  reply  of  the  Judge  that  they 
might  as  well  insist  that  it  should  be  purictuatim^ 
there   was  any  violation  of  decorum  manifested. 
The  reply  grew  out  of  the  occasion,  And  never 
fvas  a  remark  better  applied. 
^    I  know  of  no  other  unusual  language,  except  th<5 
expression  of  non  sequiiur\  and  surely  there  was 
iiothing  improper  in  that.     We  have  been  told  that 
it  is  the   usual  habit  of  judge  Chase  to  interrupt 
counsel  when  they  attempt  to  lay  down  as  law  that 
which  is  not  law.     In  this  case,  he  certainly  did 
so ;  but  it  does  not  appear  that  he  departed  from 
his  ordinary  course  ;  and  if  he  had,  where  is  the 
rule    which,  on*  such  occ^sipns,    is  to  govern  a 
judge  ?     Such  condufl,  as  I  have  before  observed  ' 
on  another  point,  violates  no  moral  obligation,  in- 
firinges   no  statutory  provision.     The  judge  may 
not  have  displayed  the  urbanity,  the  suavity,    and 
the  patience,  which   so  happily  characterise  som^ 
high  characters  ;  but  where  or   when  has  the  ab«i 
sence  of  these  minor  qualities  been  considered  sis 
criminal  ?     Some  of  the   witnesses,    and  among 
them  Col.  Taylor  has  described  the  cohdu6l  of  the, 
judge   as   imperious,  sarcastic  and  witty  ;  but  jno 
witness  has  pronounced  it  tyrannical  or  opprc$f:' 
sive.  - 
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With  regard  to  the  4th  specification  which  re* 
latcs  to  the  interruption  of  counsel,  I  shall  say 
bpt  little.  A '  judge  has  a  right  at  all  times  to  ia-f 
tenrupt  counsel  whenever  they  a£l  improperly.  It 
is  the  inherent  right  o£  courts.  When  that  is  laid 
down  as  law  which  is  not  law,  it  is  not  pn]y  their 
right,  but  it  is  their  dut^,  to  stop  them*  Such 
fptemiptions  may  be  considered  vexatious  by  the 
counsel  that  are  interrupted  ;  but  of  such  matters 
Ae  court  only  can  l)e  the  judge.  Que  witness, 
examined  on  the  frequency  oi  the  interruptions  .oi 
pounsel  <m  the  trial  of  Callender,  has  said  th^it 
more  interruptions  opcurreil  in  a  case  before  judge 
Jredell,  whose  eulpgium  fhas  been  pronpunced  by 
an  honorable  manager  ;  and^  another  witness  h^ 
kiibrmed  us  that  it  is  the  habit  of  judge  Chase  fre* 
quently  to  interrupt  counsel  in  civil  as  well  as  crt- 
ininal  cases ;  that  the  habit  arises  from  the  vigor 
of  his  ipind,  and  the  ardor  pf  his  feelings ;  that 
this  is  somewhat  embarrassing  to  counsel,  but  that 
fi  little  suavity  on  their  part  soon  restpres  the  judge 
to  good  humor.  Qn  this  point  I  have  np  further 
observations  to  make,  il  will  leave  it  to  the  good 
peuse  of  this  honorable  body  to  determine  how  fair 
the  conduct  of  the  respondent  was^  on  this  occa« 
aion,  indecorous,  and  how  .far,  on  ^count  of  ihis^ 
i^onduft,  he  is  liable  to  impeachment. 

I  have  omitted  to  notice  oi>e  of  the  interruptions, 
relied  on  by  the  managers.  When  the  counsel  for 
the  traverser  insisted  that  the  jury  had  a  right  to 
lisse^s  the  ^nr,  according  to  one  of  the  witnesses^ 
the  judfipe  replied  that  it  was  a  wild  notion ;  accord* 
(ng  to  Mr.  Robertson,  he  said  it  was  a  mistaken 
Idea*  And  that  it  was,  every  professional  man 
vUl  ackfiowledge.  The  point  had  bpen  previous* 
]y  depided  at  Richmond  by  judge  Patersoo  and 
&dge  Iredell ;  it  had  been  decided  that  the  law  of 
'f^h'gipi^  did  npt  apply,  and  that  the  assessment^ 
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tbe&ir  wa9  tbe  prcmoci^  ef  the  court.  B7  the  lav 
of  VifgHiia,  a  fine  is  assessed  ad  libitum  ;  by 
tbe  act  of  the  United  States  it  is  provided  that  it 
s&aU  not  exceed  a  certain  sum.  How  then  was  it 
possible  to  act  under  both  laws  ? 

As  to  the  5th  specification,  which  is  in  these 
vorda  :-"— ^'  In  an  indecent  solicitude,  manifested 
by  the   said  Samuel  Chase,  for  the  conviction  of 
die  accused,  unbecoming  even  a  public  prosecutw, 
but  highly  disgraceful  to  the  character  of  a  judge 
98  it  was  flubversive  of  justice  ;*'«*^I  have  no  pre- 
cise idea  of  the   meaning  of  the  term  indecent  soli* 
ri/ix4/£;r-SoliGitude  m^ans  itim/j/ anxiety.*— If  we 
are  to  miderstand  by  solicitude  that  tbe  judge  felt 
an^pety  for  the  furtliverauce>of  jujstice,  thatis.sim- 
|dy    an  operation  of  the  mind,  and  to  deteimine 
whether  it  is  pEaisfC- worthy  or  reprehensible,  some 
0¥«rt  afit  must  be  shewn.     For  is  it  possible  that 
ij»  any  interesting  case,  a  judge  can  sit  on  tbe 
benc)i  without  feeling  some  interest  in  the  issue  ? 
This  is  more  than  faUs  to  the  lot  of  mortal*     No, 
he  BUist  have  feelings ;  and  all  that  can  be  requii;ed 
is  that  he  restrain  them  from  breaking  out  into  a3s 
subversive  of  justice.     I  will  endeavor  on  this 
point  to  condense  the  testimony.     It  is  said  thai; 
the  solicitude  of  the  respondent  is  evinced  by  his 
indecent  behaviour  to  the  counsel,  and  by  his  con« 
ifi&.  previous  to  the  tr^al.     A  jocular  conversation 
is  resorted  to  ;  and  expressions  made  in  the  most 
unguarded  moments  are  drawn  forth  in  judgment 
against  him,.     After  he  h^d  delivered  a  charge  at 
Annapolis,  Mr,  Mason  Qame  up  to  him,  and  asked 
him  what  kind  of  charge  he  had  delivered,  whether 
it  was  to  be  cwsidered  as  legal,  religious,  moral, 
or  political.     To  which  the  judge  replied  that  it 
yf%s  a  litde  q{  all.    Some  conversation  ensued  on 
^he  licentiousness  of  tbe  press,    and  he  observed 
tbsa  wHn  he  went  iko  JRichinondi  if  a  re&pectable 
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jury  could  be  found,  he  would  have  Callender  pu« 
nished.  AH  this  is  worked  up,  as  it  were  by  ma- 
gic, to  prove  a  deliberate  purpose  on  his  part  to 
institute  a  piosecution.  That  a  man  of  the  intelli*^ 
gence  of  judge  Chase,  had  he  conceived  such  a 
projcdl,  should  have  thus  jocosely,  as  it  is  proved,^ 
and  in  public,  have  divulged  it,  is  beyond  all  be* 
lief.  Let  not  a  casual  conversation  of  this  light 
and  sportive  kind  be  tortured  into  evidence  of  a 
deliberate  design*  No  roan,  the  least  acquainted 
with  the  general  character  of  judge  Chase^  will 
entertdin  the  idea  for  a  minute. 

Another  circumstance  complained  of,  is  that 
judge  Chase  was  provided  with  a  scored  copy  of 
the  Prospedl  Before  Us ;  and  this  is  adduced  to 
prove  his  purpose  to  oppress  Callender.  But  wef 
have  given  it  in  testimony  that  this  copy  was  scored 
by  Mr.  Martin,  who  handed  it  to  the  judge,  when 
he  was  about  going  to  Richmond,  to  amuse  him 
on  the  road,  and  to  make  such  other  use  of  it  as 
he  pleasedt  What  was  there  improper  or  indecent 
in  this  ?  Further  :  the  respondent  is  next  hunted 
through  a  Une  of  stages  on  his  passage  from  Dum* 
fries  to  Richmond ;  and  Mr.  Triplet  is  brought 
forward  to  prove  that  he  expressed  a  wish  that  the 
damned  rascal  had  been  hanged.  Had  there  beei> 
a  settled  purpose  to  convict  or  oppress  Callender^ 
would  it  not  have  been  manifested  by  concealment 
and  prudence,  instead  of  being  divulged  by  such 
an  intemperate  impulse  of  feeling. 

We  next  find  the  respondent  at  Richmond.  And 
here  a  gentleman  states  that  having  moved  tho 
court  for  an  injunction,  he  went  to  the  chambers  of 
Judge  Chase  on  the  subje£t  on  the  morning  subse- 
quent to  the  motion  being  made,  and  before  the 
Judge  had  gone  to  court ;  that  while  he  was  there^ 
Mr.  David  M.  Randolph,  the  marshal,  came  in^ 
and  shewed  tlie  judge  the  panntl  of  jurors  for  tho 
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trisA  of  Callender  ;  that  the  judge  asked  him  whe^ 
thcr  there  were  on  it  any  of  the  creatures  called  de- 
mocrats«  and  added,  if  there  are,  strike  them  off« 
Here  must  be  some  mistake*  The  witness  must 
iiave  heard  some  other  person  say  so.  Sure  I  am 
that  the  testimony  will  shew  that  the  statement 
of  Mr.  Heath  cannot  be  received  as  corre6)^«  I  im- 
pote  no  criminal  intention  to  the  witness  ;  this  is 
not  my  habit ;  but  for  ascertaining  the  weight  which 
it  ought  to  have,  I  will  coUefk  and  compare  the 
several  parts  of  the  testimony  on  this  point. 

It    appears  that  Mr.  Heath  was  at  the  judge's 
chambers  but  once.     Mr.   Marshall,  the  clerk  of 
the  court,  called  on  judge  Chase  the  same  morning 
that  Mr.  Heath  wad  there — He   cannot  reoolleft 
whether  Mr.  Randolph  went  with  htm,  according 
to  his  usual  pra£lise,  but  he  is  certain,  from  a  con- 
▼ersation  he  states,  thai  they  walked  together  to 
cautt ;  he  met  Mr.  Heath  either  in  the  a£t  of  com* 
ing  out  of  the  Judge's  room,  of  exterior  to  the 
door  ;    and  he  heard  no  such  conversation   as  he 
relates.     What  says  Mr.  Randolph  ?  That  no  such 
conversation  ever  did  take  place*     Here  then  the 
testimony  is  direflly  opposed.     But  it  is  said  that 
our  testimony  is  negative,  and  is  therefore  out* 
weighed  by  the  positive  testimony  of  Mr^  Heath  ^ 
Ibis,  however,  is  not  the  faft.     Much  of  our  testi- 
mony is  positive*     Mr.  Randolph  declares   that  he 
has  never  shewn  the  pannel  of  a  jury  to  a  judge,  ex- 
cept in  the  case  of  a  grand  jury,  offered  to  the  court 
to  select  a  foreman  ;  and  he  is  positive  that  the  pan* 
nel  in  the  case  of  Callender  was  not  made  out  until 
the  morning  of  the  3rd  of  July  in  court,  when   his 
deputies  came  forward  with  the  names  of  the  jurors 
they  had  summoned  on  small  slips  of  paper  ;   and 
in  corroboration  of  this  evidence,  it  appears,,  on  the 
testimony  of  Mr.  Basset,  who  was  sworn   on^  the 
jury,  that  he  was  not  summoned  until  the  third  of 
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ivij  ;  dnd  that  the  marshal  senf  out  his  deputies 
that  very  morning  to  summon  jurors.  We  oppose 
then  to  the  simple  declaration  of  Mr.  Heath,  ttn-^ 
liccredited  hf  other  witnesses,  the  clear  arid  strong 
evidence  of  Mr.  Randolph,  corroborated  bj  that  of 
Mr.  Marshafft  and  Mr.  Basset. 

It  does  then  appear  tome  thsrt  tjone  of  tfie  alleged 
hGts  are  so  suppofted  as  to  shew  an  indecent  soH^ 
citude  on  the  part  of  tite  respondent. 

It  may^  petliaps,  be  propet  to  take  2L  general  view' 
of  theeondud  of  jud^  Chase,  after  h»  arrtval  a< 
Rkhmohcf^ 

The  court  <net  oh  tKe'  22nd  of  May ;  6n  th« 
fi4th  in  the  mornhig  a  presentment  was  found 
against  Callefider ;  and  an  indictment  late  iti  thtf 
day.  When  Caflender  l^as  brought  ihto  court  an 
fvppHeatkm  was  tfiade  fo^  a  continuance,'  on  a  gene^ 
ral  affidavit,  dravm  by  Callender^  When  this  wa^ 
about  to  be  presented^  if  the  judge  had  been  anxi* 
OQs  for  the  conviction  of  the  prisoner,  wotild  hef 
liot  have  suffered  it  to  be  filed ^  and  then  said  ncr 
supplementary  affidavit,  such  is  the  striCt  prirteipl^ 
of  law,  can  afterwards  be  received^  Instead  of  tak^^ 
ing  this  course,  the  judge  told  the  counsel  that  if 
the  affidavit  were  filed  it  would  not  be  regular  to 
withdraw  h  ;  that  they  had  better  draw  up  a 
special  affidavit,  and  take  ti^  to^^morrow  to  coif side^ 
of  it.  This  was  done.  A  new  affidavit  was  offi^ed. 
It  did  not  contain  grounds  for  a  continuance  ol 
the  cause  to  the  next  term  ;  but  the  court  offin-ed  a 
delay  of  two,  four,  and  even  six  weeks  ;  all  of  which 
were  rejected. 

The  cause  came  on  for  trial  on  the  2nd  of  Jiinef/ 
Two  witnesses  summoned  had  not  arrived,  and  a 
delay  of  two  hours  was  prayed  for.  The  court 
postponed  the  trial  until  the  next  day.  The  testi* 
mony  of  Coh  Taylor  was  rejected  on  account  of  its 
illegality  ;   and  its  aot  apply  ing  to  the  whole  of  any 
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charge^s^-still  the  judge  asked  the  prdseciitbt  td 
Mdmtt  it ;  ahd  afterwards  tells  the  counsel  for  ih% 
traverser,  such  is  my  opinion  ;  but  1  am  a  fallible 
inaa,  I  itiay  be  mistaken^  and  if  you  desire  it  you  may 
state  your  exceptions,  and  a  superior  tribunal  shaU 
decide — But  the  offer  was  not  accepted.  Callender^ 
in  truth,  was  out  of  the  question  ;  it  was  not  the 
man,  but  the  cause  in  defence  of  which  the  coun- 
sel crame  torward  ;  their  great  objedt  was,  through 
an  address  to  the  jury,  to  impress  the  public  mind 
with  the  unconstitutionality  of  the  sedition  law«  So 
often  as  they  attempted  to  do  this,  they  were  inter- 
rupted by  the  court,  and  all  their  sensibility  and 
indig^nation  grew  out  of  this  refusal  to  allow  them 
to  argue  the  constitutionality  of  the  law  before  the 
jury  to  the  by-standers^ 

Carry,  Mr.  President  and  gentlemenofthe  Sc* 
sate,  in  your  minds  these  fafts,  and  you  will  find 
that  the  conduct  of  the  respondent  was,  during  the 
whole  course  of  this  trial,  not  only  free  from  cri« 
mmality,  but,  in  all  respefts,  justified  by  law 
imd  propriety. 

Mr.  LEE* 

MaIT  it  fLSAS£   THIS    HONORABLE  QOt^Rt  ! 

W£  are  now  arrived,  Mf .  President,  in 
the  course  of  the  defence,  to  the  fifth  article  of  im« 
peachment.  I  have,  sir,  been  led  to  believe^ 
that  the  present  prosecution  is  brought  before  this 
honorable  court  as  a  court  of  criminal  jurisdiiftion, 
and  that  this  high  court  is  bound  by  the  same  rules 
of  evidence,  the  same  legal  ideas  of  crime,  and 
the  same  principles  of  decision  which  are  observed 
hi  the  ordinary  tribunals  of  criminal  jurisdiflion. 
The  articles  themselves  seem  to  have  been  drawn 
in  conformity  to  this  opinion,  for  they  all,  except 
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the  fifths  charge  in  express  terms  some  criminal  ill* 
tcntion  upon  the  respondent.     This  do6lrine  rela-* 
tive  to  impeachment  is  laid  down  in  4  Black,  259^ 
and  in  2  Woodeson,  611.     *^  As  to  the  trial  itself 
,it  must  of  course  vary  in  external  ceremony,  but 
differs  not  in  essentials  from  criminal  prosecutions 
before  inferior  courts.    The  same  rules  of  evidence, 
the  same  legal  notions  of  crimes  and  punishments 
prevail.     For  impeachments  are  not  framed  to  al- 
ter the  law,  but  to  carry  it  into  more  effeflual  ex- 
ecution, where  it  might  be  obstruiSed  by  the  in- 
fluence of  too  powerful  delinquents,  or  not  easily 
discerned  in  the  ordinary  course   of  jurisdi6lion^ 
by  reason  of  the  peculiar  quality  of  the  alleged 
crimes.     The  judgment,  therefore,  is  to  be  such 
as  is  warranted  by  legal  principles  and  precedents.*' 
The  constitution   of  the  United  States  appears  to 
consider  the  subjedl  in  the  same  light.      By .  the 
third  se6lion  of  the  third  article,  ^^  the   trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury,"  and  by  the  fourth  seflion  of  the  second 
article,  the  nature  and  extent  of  the  punishment  in 
cases  of  impeachment  is  defined.      Hence  it  maj 
tc  inferred  that  a  person  is  only  impeachable  for 
some  criminal  offence. .   With  this  view,  I  have  ex- 
amined and  re-examined  the  filth  article  of  im-* 
peachment,    to   know   against  what  the  defence 
should  be  made.     Looking  at  it  with  a  legal  eye,  I 
find  no  offence  charged  to  have  been  committed, 
and  although  it  may  seem  strange,   it  is  not  the 
less  true,     this   circumstance   has  produced  the* 
greatest  difficulty  and  embarrassment  in  what  man- 
ner the  defence  should  be  made. 

Thatdiia  honorable  court  may  perceive  that  I 
have  not  misapprehended  the  article,  I  will  pray 
Ieave;to  read  it.  "  And  whereas  it  is  provided  by 
the  aft  of  Congress,  passed  on  the  twenty- 
lourth  day  of  September,   one    thousand    seven 
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liuiKired  and  eighty-nine,  intituled  **  An  ad  to  es-* 
ta&iish  the  judicial  courts  of  the  United  States^'' 
tbat  for  any  crime   or  offence  against  the   United 
States,   the  offender  may  be  arrested,  imprisoned,. 
or  bailed,  agreeably  to  the  usual  mode  of  process 
in  the  state  where  such  offender  may  be  found  ;  and 
whereas  it  is  provided  by  the  laws   of  Virginia, 
that,  upon  presentment  by  any  grand  jury  of  an 
offence  not  capital,  the  court  shall  order  the  clerk 
to  issue  a  summons  against  the  person  or  persona 
oflEending,  to  appearand  answer  such  presentment 
at  the  next  court ;  yet  the  said  Samuel  Chase  did,. 
at  the  court  aforesaid,  award  a  capias   against  the 
body  of  the  said  James  Thompson  Callender,  in- 
dicted for^n  offence   not  capital,  whereupon  the 
said  CaOender  was  arrested  and  committed  to  close 
custody,  contrary  to  law  in  that  case  made  and  pro- 
vided.'* 

This  article  charges  no  evil  intention,  no  of- 
fence, no  crime,  yet  the  respondent  is  required  to 
make  a  defence,  and  is  to  address  his  defence  to 
this  court  as  one  of  criminal  jurisdiciion. 

I  do  not  mean  to  produce  authorities  to  this  high 
and  learned  tribunal,  to  shew  that  a  judge  cannot  be 
impeached  for  a  mere  error  of  judgment  in  any  in» 
stance  of  his  judicial  conduct.  I  wish  for  none  better 
than  those  produced  by  one  of  the  honorable  mana* 
gers  of  the  prosecution  (Mr.  Clarke)  to  prove  this 
position,  2  Bacon,  97,  and  Jacobus  law  dictionary, 
title  Judges.  The  elegant  advocate  just  sat  down, 
(Mr.  Key)  has  fully  established  the  same  doctrine. 
If  then  this  be  admitted,  where  or  what  is  the  crime 
charged  in  the  fifth  article*  The  whole  charge  is, 
that,  by  authority  of  the  judge  a  process  called 
a  capias  was  awarded  against  Callendt- r,  when  that 
process  ought  to  have  been  a  summons.  It  is  not 
alleged  that  the  capias  was  awarded  with  any  cor- 
rupt  or  evil  intention  of  any  kindr      Jf  then  the 
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article  contains  ho  charge  of  a  crime,  there  must 
be  an  acquittal.  Upon  this  point  I  hope  I  may  be  i 
permitted  to  remind  the  court  of  an  observation  of' 
another  of  the  honorable  managers,  who  opened 
jthe  comments  upon  the  evidence  for  the  prosecu* 
tion  (Mr.  Early.)  He  stated,  and  he  stated  truly  as 
a  general  rule  of  jurisprudence,  that  if  there  be  no^ 
evil  intention  set  forth  in  the  charge  and  proved, 
the  party  accused  must  be  acquitted.  With  these 
remarks,  if  this  was  an  ordinary  case  before  an  or- 
dinary tribunal,  I  might  dismiss  this  part  of  the 
accusation,  and  it  may  seem  scarcely  proper  to  oc* 
cupy  the  precious  time  of  this  honorable  court,  so 
near  the  close  of  its  session,  in  defending  the  res-- 
pondent  any  further  against  such  a  chgl-ge,  but  I 
feel  too  much  respect  for  tbe  House  of  Represen- 
tatives who  have  preferred  this  article,  and  the  ho- 
norable managers  who  support  it,  not  to  give  it  a 
fuller  investigation. 

The  article  may  perhaps  be  understood  to  pro* 
duce  an  important  enquiry  :  the  enquiry  how  far 
the  power  of  impeachment  possessed  by  the  House 
of  Representatives  shall  extend*  Although  the  con- 
stitution declares  that  ^*  the  House  of  Represents* 
lives  shall  have  the  sole  power  of  impeachment," 
yet  I  trust  there  is  some  limit  to  this  power,  and 
that  a  judge  cannot  be  impeached  for  a  mere  legal 
error  in  his  judicial  conduct,  when  no  crime  is  im* 
puted  to  him.  An  impeachment  is  an  accusation 
of  a  most  serious  nature,  and  the  people  of  the 
United  States  liave  not  vested  the  power  of  im- 
peachment exclusively  in  the  Hou^e  of  Represent 
tatives  in  Congress,  but  in  their  state  governments 
they  have  established  tribunals  who  are  to  possess 
the  power  of  impeachment,  I  hold  in  my  hand  a 
little  book  which  contains  the  most  valuable  mat- 
ter ;  it  contains  the  constitutions  of  the  several 
ftates.    By  referring  to  them  we  find^  in  almost 
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rf9aj  instance,  that  a  power  of  impeachment  may 
be  exercised  under  the  state  authority.,  When, 
tfcerefbre,  the  doctrine  of  impeachment  is  about 
to  be  fixed  in  regard  to  the  limits  of  the  power  of 
impeachment  by  a  judgment  of  this  high  and  ho- 
norable court,  a  judgment  is  about  to  be  given  that 
will  be  a  precedent  for  the  tribunals  of  the  differ- 
ent  states.  An  example  is  about  to  be  set  to  the 
Iribanals  of  the  several  states,  that  will  influence. 
and  direct  their  decision  in  the  construction  of  their 
constitutions  relative  to  the  power  of  impeach- 
ment. ^  The  words  used  in  some  of  these  instru- 
ments are  the  same,  and  in  others  nearly  the  same 
with  the  words  in  the  constitution  of  the  United 
States  upon  this  subject. 

Is  there  not  some  limit  to  the  power  of  impeach- 
ment, a  power  which  we  find  can  be  exercised  by 
"  so  many  authorities  in  this  country  ?  If  there  is 
a  lin^it,  what  better  limit  can  be  set,  than  that  of 
high  crime  and  misdemeanor  in  office,  as  appears 
by  the  language  of  the  constitution  to  have  been  in- 
tended. 

JLet  us  now  examme  whether  judge  Chase,  in 
issuing  a  capias  against  Callender  alter  he  had  been 
presented  for  an  offence  not  capital,  has  been  giul« 
ty  of  a  high  crime  or  high  misdemeanor  ia  ollice« 
Surely  the  managers  should  have  pointed  to   the 
proofs,  if  any  there  were,  of  a  corrupt  and  evil  in- 
tent with  which  this-  act  was  done,     1  have  already 
referred  to  those  parts  of  the  constitution  which 
shew  that  no  impeachment  can  be  maintained   but 
Sot  a  crime.     If  the  court  will  turn  their  attention 
to  the  article  now  under  consideration,  they  will 
perceive  that  no  crime  is  chared  in  express  terms, 
and  therefore  the  accused  ought  not  to  be  held  to 
answer  it ;  but  an  idea  has  been  suggested  by  the 
honorable  managers,  that  as  the  article  charges  an 
nnlawful  ad  to  have  been  done,  a  criminal  intention 
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must  be  presumed,  unless  the  respondent  shews  it 
to  have  been  innocent*  This  principle,  however 
true  it  may  be  in  some  cases,  is  not  aQplicahle  to 
the  present  case.  If  the  a£l  charged  be  malum  m 
se^  the  rule  of  law  may  be  as  has  been  stated,  but  if 
the  a(f\  be  malBm  prohibitum^  the  rule  is  otherwise^ 
In  order  that  the  honorable  court  may  not  have 
the  least  difficulty  on  this  subject,  I  will  under-* 
take  to  shew  that  the  learned  judge  acted,  in  this 
instance,  stri£lly  according  to  law,  and  if  this  be 
shewn,  there  will  remain  no  foundation  for  the 
present  charge, 

'  It  is  well  established  as  a  general  rule  of  juris* 
prudence,  that  a  court  which  has  jurisdiction  over 
an  offence,  may  award  process  concerning  it,  and 
compel  the  party  to  appear.  This  may  be  seen  ia 
2  Hawk;  pleas,  ch,  13,  sec.  IS,  16.  The  cogni. 
zance  of  offences  against  the  statutes  of  Congress 
is  vested  in  the  circuit  courts  of  the  United  States, 
1  vol.  laws  of  U.  S,  pa.  55.  From  the  principle 
just  stated,  the  circuit  court  acquired  the  power  of 
awarding  process  to  compel  such  offenders  to 
appear  in  that  court  when  they  became  vested  with 
a  power  to  try  the  offence.  A  presentment  or  in- 
dictment of  a  grand  jury  is  sufficient  evidence  to 
authorise  the  court  to  award  process  against  the  of- 
fender. This  is  not  only  the  evidence  upon  which 
a  court  usually  proceeds,  but  it  is  recognized  in 
the  fifth  article  of  the  amendments  to  the  constitu- 
tion* We  find  there  a  restriction  upon  the  power 
of  the  courts  ;  *'  no  person  shall  be  held  to  an- 
swer for  a  capital  or  other  infamous  crime,  unless 
by  a  presentment  or  indiftment  of  a  grand  jury, 
&c."  which  rcstridtion  carries  the  implication,  that 
by  a  presentment  or  indiflment,  the  party  shall  be 
held  to  answer.  If  an  offender  may  be  held  to  an- 
swer to  an  accusation  in  this  form,  it  follows  as  a 
matter  of  course,  that  the  court  is  bound  to  award 
process  to  compel  him  to  answer. 
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1  know  no  process  by  which  a  person  can  be  ap- 
prehended except  by  a  capias.  In  the  present  trial 
wc  have  heard  of  a  bench  warrant,  but  that  too  is  a 
capias  awarded  by  a  judge  sitting  in  court.  In  all 
cases  of  misdemeanors  where  the  punishment  is 
by  imprisonment  or  fine,  a  capias  is  proper 
process,  according  to  the  praftice  of  the  king^s 
bench  in  England.  For  this  I  refer  the  court 
to  a  passage  read  at  another  day  from  Gilbert's 
lieati&e  upon  the  origin  of  the  king's  bench, 
page  308.  So  also  the  dodlrine  is  laid  down  by 
judge  Blackstone,  in  regard  to  those  cases  where 
it  is  not  intended  to  proceed  to  outlawry,  4  Black. 
Com.    319. 

A  capias,  therefore,  in  the  case  of  Callender, 
was  the  proper  process,  according  to  common  law 
principles,  and  the  English  authorities  of  modern 
date.  In  reason  and  common  sense,  a  capias  is 
the  proper  process  where  the  offencq  is  punishable 
by  imprisonment,  and  we  all  know  that  Callender 
was  charged  with  an  offence  punishable  by  fine  and 
imprisonment.  In  such  a  case,  a  summons  would 
be  a  notification  to  the  offender  to  abscond  or- 
remove  himself  out  of  the  reach  of  the  court. 

If  any  doubt  can  yet  remain  as  to  the  propriety 
of  issuing  the  capias,  it  will  be  entirely  removed 
by  attending  to  the  laws  of  the  United  States. 
The  14th  sec.  of  the  '*  a£l  to  establish  the  judicial 
courts  of  the  United  States,"  gives  power  to  the 
circuit  courts  to  f ^5 w^  a//  writs  necessary  /or  the 
exercise  oj  tbeir  jurisdiction^  and  agreeable  to  the 
principles  ^nd usage  oJ  lanv^  and  the  llth  sec.  of 
the  same  a6l  gives  exclusive  cognizance  of  all 
crimes  and  offences  cognizable  under  the  authority 
of  the  United  States  to  the  circuit  courts,  except 
otherwise  direfted  by  that  or  so4jie  other  statute. 
The  court  which  awards  the  writ,  is  to  decide 
what  process  is  necessary  lor  the  exercise  of  its 
jurisdi£lion,  and  agreeable  to  the  principles  and 
usage  of  law  in  each  particular  case. 
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ThedSd  sec.  of  the  same  statute  contains  at 
great  deal  of  impoftant   matter  in   regard  to   the 
present  euquiry.     "  That  for  any  crime  or  oflFenccr 
against  the  United  States^  the  offender  may,  by  any 
justice  or  judge  of  the   United  States,  or  by  any 
justice  of  the  peace,  or  other  magistrate  of  any  o£^ 
the  United  States  where  he  may  be  found,  agree-i^ 
ably  to  the  usual  mode  of  process  against  offenders 
in  such  state,  and  at  the  expence  of  the   United 
States,  be  arrested,  and  imprisoned  or  bailed,  as 
the  case  may  be,  for  trial  before  such  court  of  the? 
United  States,  as  by  this  adt   has  cognizance   of 
the  offence :  And  copies  of  the  process   shall  bo 
returned  as  speedily  as  maybe,  into  the  clerk's  of« 
fice  of  such  court,  together  with  the  recognizan** 
ces  of  the  witnesses  for  their  appearance  to  testifjr 
in  the  case  ;  which  recognizances   the  magistrate^ 
before  whom  the  examination  shall  be,  may  require 
^  on  pain  of  imprisonment.     And  if  such  commit- 
ment of  the  offender,  or  the  witnesses  shall  be  in  a 
distri6l  other  than  that  in  which  the  offence  is  to  be 
tried,  it  shall  be  the  duty  of  the  judge  of  that  dis- 
tridl  where  the  delinquent  is  imprisoned,    season- 
ably to  issue,  and  of  the  marshal  of  the  same  dis- 
trifl  to  execute  a  warrant  for  the  removal  of  the  of- 
fender, and  the  witnesses  or  either  of  them,  as  the 
case  may  be,  to  the  distri£l   in  which  the  trial  is 
to  be  had.     And  upon  all  arrests  in  criminal  cases, 
bail  shall  be  admitted,  except  where  the  punish- 
ment mav  be  death,  in  which  cases  it  shall  not  be 
admitted  but  by  the  supreme  or  a  circuit  court,  or 
by  a  justice  of  the  supreme  court,  or  a  judge  oF 
the  distri(f\  court,  who  shall  exercise  their  discre- 
tion therein,  regarding  the  nature  and  circumstances 
of  the  offence,  and  of  the  evidence  and  the  usages 
of  law.     And  if  a  person  committed  by  a  justice 
of  the  supreme,  or  a  judge  of  a  distrifl  court  for 
an  offv^nce  not  puni:»hable  with  death,  shall  aficr- 


fWfdS procure baU,  >and  there  be  ho  judge  oF  tini 
Ijidtcd  States,  in  thedistriftto  take  the  same,  it 
imybe  taken  by  any  judge  ot  the  supreme  or  su^ 
pcrior  court  of  law  of  such  state,'* 

Here  it  is  expressly  authorised  that  a  judge  of 
flic  circuit  court  may  order  a  process  for  the  arrest 
«  *he  accused  for  any  crime  or  ofience  against  the 
tJiiite(\  t^tates,  agreeably  to  the  usual  mode  of  pro- 
cess of  arrest  tig;ainst  offenders  in  the  State  where 
the  co«rt  is  holdt^,  and  the  offence  committed* 
A  summons  is  not  authorised  by  the'  s^ion,  be- 
cause a  summons  is  not  a  process  of  arrest*  I 
call  upon  the  learned  managers  to  point  out  any 
other  process  by  which  a  person  can  be  arrested, 
feven  in  Virginia,  except  by  a  capias.  In  England^ 
in  Virginia,  in  Maryland,  in  every  state,  the  pro- 
cess of  arrest  is  by  a  capias. 

There  is  another  statute  of^  Congress  on  the 
iubjeft  of  process,  which  passed  on  the  second  o£ 
March^  1793.  It  contains  eight  seflions^  and  re- 
lates as  well  to  criminal's  chtl  matters^  The  se- 
venth se£lion  is  in  the  words  following^  *'  That  it 
shall  be  lawful  for  the  several  courts  of  the  United 
States^  from  time  to  time^  as  occasion  may  re-k 
^uirc,  to  make  rules  and  orders  for  their  respedive 
courts^  dire£ling  the  returning  of  writs  and  proces- 
tes,  the  filing  of  declarations  and  other  pleadings^ 
the  taking  of  rules^  the  entering  up  judgment  by 
deiautt,  and  other  matters  in  the  vacation,  and 
otherwise  in  a  ittanner  not  repugnant  to  the  laws  o^ 
the  United  States,  to  regulate  the  practice  of  the 
said  courts  respectively,  as  shall  be  fit  and  neces- 
sary for  the  advancement  df  justice,  and  especially 
to  that  end  to  prevent  delays  in  proceedings.^^ 

I  know  not  what  language  can  convey  a  more 
complete  power  to  the  court  over  its  process,  thaa 
Is  given  by  the  passages  from  the  statutes  which 
have  been  cited,    An  uniform  rule  in  the  courts  of 
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thetJnited  States  IS  very  desirable,  that  ofifeftdef* 
and  criminals  may  be  brought  to  trial  by  the  like 
forms  in  every  state,  for  violations  of  the  statute9 
of  Congress.  To  allow  one  kind  of ,  process  in 
Virginia,  and  a  different  one  in  Maryland  fdr  the 
same  offence,  would  be  ah  heterogeneous  and  tni«r 
equal  mode  of  administering  justice.  A  constr«<^- 
tion  dught  not  to  be  given  to  the  statute^p^  ^t  Con-^ 
gress,  which  admits  of  such  a  syst^^^»  if  i^  ™ay 
possibly  be  avoi<led.  Shall  it  ^e  said  that  in  one 
state  a  ms^^  tvho  publishes  « libel  shall  be  arrested 
immediately  and  brought  to  trial  and  punished, 
whii<^  in  another  state  another  person  who  has  comt- 
mitted  the  Satne  offence,  shall  be  servecl  with  a* 
process  that  shall  be  notice  to  him  to  make  his  es- 
cape i  and  shall  it  be  said  that  such  a  rule  shall  be 
applied  to  cases  where  imprisonment  is  part  of  the 
punishment  ?  It  has  been  in  proofs  that  in  Mary- 
land k  is  usual  to  arrest  by  capias  hi  cases  of  mis- 
demeanor, and  to  try  the  traverser  at  the  same 
term  at  which  he  appears  :  Are  the  courts  of  the 
United  States,  if  sitting  on  one  side  of  the  Poto- 
mac, to  be  governed  by  one  rule  ;  and,  if  sitting' 
on  another  side  of  the  same  river,  to  be  governed 
by  another  rule,  in  cases  of  crime  or  offence 
against  the  laws  and  constitution  of  the  United 
States  ?  It  can  never  have  been  the  intention  of 
Congress,  that  any  such  variety  of  proceedings 
should  be  allowed  in  praftice,  or  that  the  process 
should  be  any  where  a  summons,  in  cases  of  of- 
fences which  were  to  be  punished  by  imprison^ 
ment^ 

This  can  be  further  illustrated  by  attention  to 
the  laws  of  Cojj^ess  infliding  punishment  upon 
certain  crimes  passed  in  the  year  1790  ;  for  perjury, 
for  bribery,  for  obstructing  by  force  the  service  of 
legal  process,  for  importing  slaves  from  foreign 
parts,  for  violence  to  an  ambassador  and  for  other 
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relative  to  ambassadors»    the  punishment 

fine  and  imprisonment.     See  1st  vol.  Laws  of 

i€  United  States,  page  111.     The  process  in  all 

cases  is  to  be  the  same  ;  if  a  capias  is  proper 

one  h  is  proper  in  all»  or  if  a  summons  is  neces- 

in  one  it  is  necessary  in  all. 
Suppose  in  regard  to  an  ambassador  who  has  ap- 
led   to  our  secretary  of  state  for  the  punishment 
an  individual^  who  may  have  done  violence  to 
person  or  to   one  of  his  family,  that  a  sum* 
ions  shall  have  been  issued  to  the  offender  who 
luld  abscond  or  remove  himself.     It  would  be 
^med  very  strange,  perhaps   incredible  to- the 
ibassador^  if  he  should  be  told  by  our  secretary 
>f  state,  diat  the  offence  being  committed  in  Vir* 
ia,  it  was  necessary  to  summon  the  party  to  ap- 
before  the  court,  and  instead  of  obeying  the 
lummons  he  had  removed  himself  entirely,   but  if 
le  same  matter  had  been  prosecuted  in  Maryland, 
Kc  offender  might  have  been  instantly  arrested  and 
ished  ;  the  President  of  the  United  States  re* 
itted  that  the  offender  had  escaped  with  impunity, 
lut  the  escape  was  according  to  law.     Would  not 
Isiich  an  explanation  be  apt  to  be  conceived  an  af* 
[Iront  to  the  understanding  of  the  ambassador  ? 
Oil  a  former  occasion  I  read  a  rule  of  the  su* 
reme  court,  made  in  August  1792,  by  which  the 
idges  declared,  ♦*  that  they  considered  the  prac- 
of  the  courts  of  king's  bench  in  England,  as 
Wording  outlines  for  the  prafilice  of  this  court, 
[and  that  they  will  from  time  to  time  make  such  al- 
lerations  therein  as  circumstances  may  render  ne- 
rtessary :''  and  on  the  same  occasion  reference  was 
|lad  to  the  practice  of  the  king's.bench,  to  shew 
It  a  capias  was  a  proper  and  usual  process.     But 
is  neither  necessary  nor  correct  to  admit  that  the 
le  of  the  king's  bench  in  England  is  absolutely  a 
le  for  the  circuit  courts  of  the  United  States,     It 
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furnishes  a  good  ontlinc  of  pra£Hce.  Thetru« 
position  is,  that  neither  the  king's  bench  norths 
state  laws  furnish  rules  to  the  federal  counts  m  re- 
gard to  process,  which  are  positively  binding  oq 
them,  but  these  courts  are  to  establish  their  ow« 
rules  under  the  dire£kion  and  control  of  the  staiutef 
of  the  United  States* 

It  is  a  known  and  undisputed  maxim,  that  the 
criminal  code  of  each  sovereign  state  furnishes  th€ 
rule  in  prosecutions  in  the  state  courts,  and  is  coai 
fined  to  offences  against  such  state.  An  pfiencc 
against  the  commonwealth  of  Virginia,  is  not  an 
offence  against  the  United  States ;  and  therefor^ 
the  laws  of  Virginia  which  regard  offences  againsi 
itself,  will  have  no  effect  touching  offences  against 
the  United  States,-  unless  Congress  by  their  ex« 
press  statute  has  given  to  them  some  effeft.  The 
laws  of  Virginia  and  of  every  state,  have  declared 
how  an  offence  against  such  state  respectively  shal] 
be  prosecuted,  but  they  are  not  to  be  applied  to 
the  circuit  court  of  the  United  States,  sitting  in 
l^uch  state,  and  holding  cognizance  of  crimes 
against  the  United  States*  In  confirmation  of  this 
doflrine,  suffer  me  to  avail  myself  of  the  opinions 
of  some  very  distinguished  chara6\ers  in  the  Vir- 
ginia convention  which  adopted  the  constitution. 
An  eminent  judge  who  presided  in  the  highest 
court  of  that  state  for  a  long  space  of  time,  I  mean 
judge  Pendleton,  laid  it  down  as  too  clear  to  be  dis- 
puted, that  the  powers  of  the  federal  judiciary 
should  be  co-extensive  with  the  powers  of  the  fe- 
deral legislature.  In  this  opinion^  Mr.  George 
Mason  coincided  with  that  gentleman,  althougl 
he  was  opposed  to  him  on  almost  every  othen  Oi 
the  same  opinion  was  another  distinguished  mem- 
ber of  the  convention,  who  now  holds  the  high  of, 
fice  of  secretary  of  state.  (3d  vol.  Virginia  dpi 
bwes,  pages  X08,  12X,  190^ 
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Unless  then  Congress  lias  made  the  laws  of  each 
fttate  the  rules  of  process  to  bring  offenders  before 
tie  circuit  courts/  those  laws  do  not  bind  the  cir«' 
cok  courts  in  this  respect,  and  there  will  be  ho 
foundation  for  the  doctrine,  that  a  circuit  court  of 
tlie  United  States  ought  to  be  governed  by  the  laws 
of  a  state  in  respeA  to  process  to  bring  the  party 
to  answer.  Where  is  such  a  statute  of  congress  i 
Not  in  their  statute  books,  as  1  humbly  conceive 
none  such  has  been  produced* 

The  honorable  managers  have  referred  to  the 
Sith  seAion  of  the  statute  already  mentioned,  and 
upon  that  alone  they  rely.  The  words  of  the  sec. 
tionare  as  follows  ;  ^^  And  be  it  further  enacted^ 
That  the  laws  of  the  several  states,  except  where 
the  constitution,  treaties,  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide,  shall  be  re- 
garded as  rules  of  decision  in  trials  at  common  law 
in  the  courts  of  the  United  States^  in  cases  where 
tbey  apply. ^^  We  are  to  take  the  whole  expressions' 
of  the  section  together,and  this  seflion  is  to  be  con<* 
wdered  conjointly  with  all  the  other  provisions  of 
the  statute.  It  makes  the  laws  of  a  state  the  rules 
<*  decision  in  trials  at  common  law  where  the\  apn 
P^J*  The  laws  of  the  state  are  to  be  rules  of  deci^ 
son  m  irials^  The  process  which  is  awarded  to 
bring  in  a  party  to  stand  his  trial,  is  obviously  dif. 
fcrent  from  the  trial  itself ;  rules  oj  decision  in 
trialsy  are  not  rules  of  process  antecedent  to  the 
appearance  of  the  party.  What  is  a  trial  at  com- 
Bion  law  ?  A  trial  may  be  said  to  begin  with  im» 
panelling  a  jury,  and  to  end  with  the  judgment  of 
^ court;  4  Blacky  352.  A  capias  that  is  issued 
for  the  purpose  of  bringing  the  party  to  a  trial 
by  arresting  his  person,  cannot  therefore  be  deem- 
ed a  part  of  the  trial  itself.  Whether  the  traverser 
appears  with  or  without  process,  is  seldom  deemed 
laaterial ;  it  is  only  after  he  is  brought  to  answer 
that  his  trial  can  commence* 
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If  the  construction  contended  for  by  the  mana* 
gers  be  admitted,  it  will  make  this  se6lion  militate 
a^inst  the  14th  and  S3d  sections  of  the  same  sta* 
tute,  which  expressly  provide  upon  the  subject  of 
process.    Besides,   it  is  unnecessary  to  give  this 
construction,  inasmuch  as  the  statute  provides  am* 
ply  respecting  the  steps  preparatory  to  the  trial. 
The  29th  section  regulates  the  mode  of  summon* 
ingajury.     There  is  no  defe£t  in  the  provisions 
of  the  statute  which  establishes  one  system  that  is 
to  prevail  every  where,  in  regard  to  matters  prior 
to  the  trial.  Why  would  Congress  provide,  in  res« 
ped^to  process,  as  they  have  done  in  the  14th  and 
33d  sections,  if  they  meant  to  adopt  the  various 
laws  of  each  state  in  regard  to  process,  as  has  been 
contended  by  the  managers  ?     Congress  has  de- 
clared what  l^ind  of  process  may  be  used  in  the 
circuit  courts,  and  that  process  of  arrest  may  be 
used.     Our  construction  is  warranted  by  the  rule 
of  the  supreme  court  that  has  been  quoted,  which, 
rule  was  made  long  after  the  statute  of  1789,  and 
which  statute  is  as  obligatory  on  the  supreme  court 
as  upon  a  circuit  court*    It  is  also  warranted  by  the 
judgment  of  the  circuit  court  in  Pennsylvania  dis- 
trift,  in  the  case  of  the  United  States  against  che 
insurgents,  determined  in  the  year  1795,  before 
the  respondent  was  elevated  to  the  bench  of  the  su* 
preme  court  (2  Dal.  340,  341.) 

In  giving  his  opinion  on  the  34th  section  of  the 
statute,  judge  Peters  observes,  ♦*  although  in  or^ 
dinary  cases  it  would  be  well  to  accommodate  our 
pra6lice  with  that  of  the  state,  'yet  die  judiciary  of 
the  United  States  should  not  be  fettered  and  con- 
troled  in  its  operations,  by  a  strict  adherence  to 
state  regulations  and  practice.  As  to  the  clause 
in  the  law  of  the  United  States,  dire£ling  that 
^*  the  laws  of  the  states  (with  great  exceptions) 
shall  be  regarded  as  ruks  of  decision  in  trials  at 


coinm<«  law  in  the  courts  of  the  United  States,^ 
T  do  not  think  it  applies     to    the    case     before 

In  conformity  to  the  rule  of  the  supreme  court 
and  the  anthority  of  the  case  just  cited,  judge 
Chase  determined  that  the  laws  of  the  state  of  Vir* 
ginia,  which  require  a  summons  to  be  issued  iii 
cases  of  the  commonwealth,  did  not  apply  to  the 
court  of  the  United  States.  Why,  let  me  again 
ask,  should  this  section  receive  the  construction 
contended  for  by  the  honorable  managers  ?  It  has 
been  shewn  that  the  laws  of  the  United  States  pro- 
vide fully  in  regard  to  the  process  to  be  issued  by 
their  courts  :  that  for  the  furtherance  of  justice, 
such  a  construction  is  neither  necessary  nor  con- 
venient, and  is  inconsistent  with  other  parts  of  the 
same  statute.  It  was  therefore  perfedlly  correct  in 
the  court  to  bestow  no  attention  upon  the  laws  of 
Virginia  concerning  the  process  to  be  awarded 
against  Callender.  When  a  presentment  was 
found  by  the  grand  jury,  it  was  the  duty  of  the 
court  to  adl;  it  was  their  duty  to  award  a  proper 
process  for  arresting  the  offender.  This  is  not 
only  warranted  by  the  principles  and  reasons  alrea- 
dy adduced,  but  is  inferable  from  various  passages 
of  the  laws  of  Congress,  particularly  from  the  19th 
and  20th  sections  of  the  statute  passed  SOth  April, 
1790,  1st  vol.  page  108. 

The  learned  counsel  who  defended  Callender, 
appear  from  the  testimony  to  have  taken  up  some 
improper  opinions  relative  to  the  criminal  code  of 
the  United  States.  The  subjeA  was,  as  they  say, 
new  to  them,  and  for  this  reason  let  me  remark, 
they  might  readily  have  fallen  into  error.  It  ap- 
pears that  they  not  only  thought  it  was  competent 
for  a  jury  to  decide  upon  the  constitutionality  of  a 
law,  but  also  that  it  belonged  to  the  jury  to  assess 
the  fine  upon  the  traverser,  because  a  jury  has  thai 
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power  iyy  the  laws  of  the  state  in  respcGLto  of- 
fences against  the  state.  In  the  like  manner  it  \tt 
erroneously  said  in  the  present  prosecution,  that 
the  laws  of  the  several  states  in  respe£):  to  process^ 
are  the  rules  which  should  guide  the  circuit  courta 
of  the  United  States^ 

I  have,  sir,  endeavored  to  shew  in  the  first- 
{>Iace^  that  there  is  no  charge  of  criminality  stated 
in  the  fifth  article;  of  impeachment,  and  therefore 
the  respondent  ought  to  be  acquitted.  And,  in  thef 
second  place,  1  have  endeavored  to  satisfy  this  ho-^ 
liorable  court,  that  the  act  stated  in  the  article  tor 
have  been  done  by  judge  Chase,  was  correct  anct 
legal  in  itself,  and  if  legal,  there  remains  no  ground 
to  presume  or  infer  the  smallest  degree  of  evil  in« 
tention.  In  this  point  of  view  he  Will  also  stand 
acquitted. 

I  will  now  pfodeed  to  make  some  observations 
upon  the  sixth  article  of  impeachment :  '^  And 
whereas  it  is  provided  by  the  24th  sedion  of  the 
aforesaid  a6l,  intituled  *^  An  a£l  to  establish  the 
judicial  courts  of  the  United  States,''  that  the  laws 
of  the  several  states,  except  where  the  constitution^ 
treaties,  or  statutes  of  the  United  States  shall  others 
wise  require  or  provide,  shall  be  regarded  as  iht 
rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States,  in  cases  where  they  ap* 
ply  ;'and  whereas  by  the  laws  of  Virginia  it  is  pro- 
vided, that  in  cases  not  capital,  the  offender  shall 
not  be  held  to  answer  any  presentment  of  a  grand 
jury  until  the  court  next  succeeding  that  during 
which  such  presentment  shall  be  made  ;  yet  the 
said  Samuel  Chase,  with  intent  to  oppress  and  pfo-^ 
cure  the  conviflion  of  the  said  James  Thompsofi 
Callender,  did,  at  the  court  aforesaid,  rule  and  ad- 
judge the  said  Callender  to  trial,  during  the 
term  at  which  he  the  said  Callender,  was  present- 
ed  and  indited,  contrary  to  law  in  that  case  -made 
and  provided.." 
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The  charge  in  this  article  against  the  respondent 
Ss  ia  substance  that  he,  with  intent  to  oppress  and 
procure  the  conviflion  of  Cailender,  ruled  him  to 
trial  during  the  term  at  which  he  was  presented 
and  indidled,  contrary  to  the  laws  of  Virginia, 
irfaich  it  is  alledged  have  provided  that  in  cases  not 
capital,  the  offender  shall  not  be  held  to  answer 
my  presentment  of  a  grand  jury  until  the  next 
sicceeding  court. 

This  article  it  is  admitted  does  contain  an  accu« 
attion  of  crime ;  but  I  hope  I  shall  be  able  to  satis- 
fy this  honorable  court,  that  in  this  instance  no 
1  crime  or  offence  was  committed.  I  shall  uuderlake 
to  shew  that  no  error  in  law  was  committed, 
and  that  if  the  judge  had  done  otherwise,  he 
I  would  have  been  more  liable  to  censure  than  he 
cow  IS.  If  this  be  made  to  appear,  as  a  supposed 
illegality  of  his  condu£l  is  the  foundation  of  the 
charge,  there  will  remain  nothing  to  support  tha 
charge. 

Thcaccused judge  had  sworn  to  support  the 
coQstitutioji  of  the  United  States,  and  to  adminis- 
ter justice  without  respef^  to  persons,  and 
to  perform  all  the  duties  of  his  office  according 
to  the  laws  of  the  United  States.  If  in  ruling 
Cailender  to  trial  at  the  same  term  at  which  he 
vas  indi6led,  he  afled  according  to  law,  the  judge 
performed  his  duty  and  ought  not  to  be  charged 
with  oppression. 

The  article  may  be  understood  as  affirming,  that 
there  exists  some  law  of  Virginia  which  positively 
I  prohibits  the  trial  of  a  misdemeanor  at  the   same 
at  which  the  indi£tment  is  found.     No  such 
V  has  been  produced,  and  I  must  be  allowed  to 
y  that  any  such  law  of  Virginia  exists.     The 
of  assembly  of  1788,  which  provides  that "  up- 
presentment  by  any  grand  jury  of  an  offence  not 
ital,  the  court  shall  order  the   clerk  to   issue  a 
Inounons  or  other  proper  process  against  the   per- 
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son  or  persons  offending,  to  appear  and  answer  such 
presentment  at  the  next  court,"  appears  to  have 
given  birth  to  the  idea  that  an  offender  may  not  be 
tried  for  a  misdemeanour  at  the  same  term  he  is  in« 
di6led.  It  however  does  not  warrant  the  position. 
When  the  party  appears  and  answers  the  presentment, 
the  trial  may  immediately  take  place.  When  the 
party  appears  and  answers  an  indiflment,  the  trial 
may  imrhediately  take  place,  if  so  ruled  by  the 
court,  who  are  vested  with  a  discretion  unfettered 
by  any  positive  statute.  The  defence  of  this  arti- 
cle may  therefore  be  placed  on  two  grounds,  either 
of  which  will  be  sufficient.  1st,  There  is  no  law 
of  Virginia  which  prohibits  the  trial  of  a  misde- 
meanor at  the  same  term  the  indictment  is  found : 
and2ndly.  If  there  be  such  a  law,  the  same  is  not 
binding  on  the  courts  of  the  United  States,  in  re- 
speft  to  offences  against  the  United  States. 

With  respect  to  the  first  ground,  in  addition  to 
what  was  said  it  may  be  observed,  that  some  in- 
stances have  been  proven  before  this  honorable 
court,  of  trials  in  the  slate  courts  of  indictments  for 
misdemeanors,  at  the  same  term  they  were  found. 
Mr.  Robertson  stated  two  specific  cases  where  the 
punishment  might  be  imprisonment.  These  in- 
stances shew  there  can  have  been  no  such  positive 
prohibition  by  the  laws  of  Virginia,  as  the  article 
of  impeachment  has  alledged  ;  howsoever  that  may 
be,  such  a  law,  and  that  in  the  general  practice 
of  that  state  there  are  some  exceptions,  or  such  a 
general  practice  would  not  be  obligatory  on  the 
courts  of  the  United  States,  which  is  the  second 
ground  of  defence  against  this  charge. 

A  great  deal  which  has  been  said  in  relation  to 
the  5th  article,  applies  with  equal  force  to  the  arti- 
cle now  under  discussion. 

When  the  supreme  court  by  their  rule  of  court 
deliberately  formed,  declared  that  the  pra6lise  of 
the  king's  bench  should  form  outlines  foi-  the  prac- 
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lice  in  their  court  subjedl  to  the  alterations  they 
mght  make,  it  was  reasonable  and  natural  for  the 
circuit  court,  composed  of  justices  of  the  supreme 
court,  to  condufl  its  business  upon  the  like  princi- 
^€,  In  the  king's  bench,  process  may  be  ret  jrna- 
Mc  immediately.  Gilbert's  origin  of  king's  bench, 
fage313.  2.  Hawk,  ch.  3.  sec.  14.  4.  Black.  319. 
nd  such  is  the  practice  if  the  offence  is  committed 
itt  the  county  where  the  court  sits ;  but  if  the  of- 
fcnceis  committed  in  another  county,  the  process 
Bay  be  returned  to  any  day  the  court  will  appoint. 
The  obje£t  of  the  court  in  using  its  discretion  will 
be  to  insure  the  service  of  the  process,  and  its  due 
ittum  by  allowing  sufficient  time  according  to  cir- 
cumstances for  that  purpose.  It  is  not  denied  that 
^rc  facias  is  a  proper  process  in  cases  not  capi- 
tal, but  it  is  not  tbe  only  process  that  may  be  issued » 
ludge  Blackstone  who  wrote  since  Hawkins  in  the 
psissage  cited,  declares  that  a  capias  is  a  usual  pro- 
cess from  the  king's  bench,  and  may  be  returnable 
ttthe  pleasure  of  the  court,  but  that  in  strictness 
tficre  ought  to  be  a  venire  facias  where  it  is  intend- 
ed to  proceed  to  outlawry.  In  the  United  States 
under  the  statutes  of  congress,  there  can  be  no 
Proceeding  to  outlawry,  and  therefore  the  reason 
fcr  airarding  a  venire  in  England,  does  not  hold  in 
4e  United  States  in  regard  to  prosecutions  in  their 
courts.  But  let  the  pradlice  of  the  king's  bench  be 
as  it  may,  it  is  merely  to  be  used  as  an  outline  by 
<ior  judges  who  will  guide  and  diredl  themselves 
^  the  statutes  of  the  United  States,  and  will  act 
ii  conformity  to  them.  When  process  has  beeil 
*rvecl  and  the  offender  brought  into  court  to  an- 
swer an  indictment  already  found,  it  is  the  duty  of 
4e  court  to  proceed  to  the  trial.  Such  will  be  shewn 
^0  be  the  manifest  direction  of  the  laws  of  the  United 
States.  As  to  the  laws  of  Virginia,  it  is  repeated, 
^re  is  no  legislative  act  of  that  state  which  fixes 
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postively  the  time  of  trying  an.  indictment  for  a  mis- 
demeanor, and  if  there  were,  it  would  not  bind  the 
federal  court.  The  time  of  a  trial  is  not  the  trial,  but 
a  circumstance,  which,  as  well  as  the  place  of  trial, 
is  subject  to  the  laws  of  the  United  States. 

But  it  has  been  said  in  support  of  this  article, 
that  in  England  it  is  not  usual  or  according  to  the 
general  ccurse  of  proceedings,  to  try  petty  misde- 
meanors at  the  sa^ie  court  that  the  traverser  pleads. 
For  this  is  cited  4  Black.  351.  and  it  is  also  said 
that  the  practice  of  Virginia  conforms  to  the  prac« 
tice  in  England  in  this  instance.  Let  this  be  ad- 
mitted, and  what  does  it  avail.  The  practice  that 
has  been  mentioned  applies  only  to  petty  misde- 
meanors, and  the  law  has  always  distinguished  be« 
tween  petty  misdemeanors  and  those  of  a  greater 
malignity.  The  practice  does  not  apply  to  what 
are  termtd  crimina  major  a.  Can  it  be  said  that 
such  a  rule  of  pra6>ice  applies  to  the  case  of  Calien- 
der.  Was  he  indited  for  a  petty  misdemeanor  ? 
no,  sir,  ht  was  not.  I  have  long  learned  to  abhor 
the  deteswable  crime  of  calumny.  A  calumniator  is 
the  greatest  of  criminals,  and  Callender  has  been 
Jac  greatest  of  calumniators.  All  have  agreed  in 
reprobating  the  wickedness  of  his  calumnies  ;  and 
ought  the  honorable  judge  who  is  now  answering 
before  you  to  have  applied  the  rule  of  English  and 
Virginia  practice  concerning  petty  misdemeanors 
to  such  a  case  as  that  of  CaUender  ?  certainly 
not. 

To  place  this  matter  still  more  clear  of  doubt,  I 
wish  the  honorable  court  to  turn  their  attention  to 
the  constitution,  and  to  a  few  clauses  of  the  laws  of 
the  United  States.  The  sixth  amendment  to  the 
constitution  provides,  ^^  that  in  all  criminal  prose- 
cutions the  accused  shall  enjoy  the  right  to  a  spee- 
dy and  public  trial  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have  been  com- 
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mitted."  In  the  same  spirit  of  speedy  justice,  a 
dmse  in  the  33d  se£lion  of  the  statute  dire£)s» 
that  *^  copies  of  the  process  shall  be  returned  as 
speedily  as  may  be  into  the  cjerk's  office  of  such 
court,  tpgether  with  the  recognisances  of  the  wit- 
acsses,  for  their  appearance  to  testify  in  the  case« 
which  recognisances  the  magistrate  before  whom 
the  examination  shall  be,  may  require  on  pain  of 
imprisonment ;  and  if  such  commitment  of  the  of* 
ftnder  or  the  witnesses  shall  be  in  a  district  other 
than  that  in  which  the  offence  is  to  be  tried,  it  shall 
be  the  duty  of  the  judge  of  that  distrid  where  the 
delinquent  is  imprisoned,  seasonably  to  issue,  and 
of  the  marshal  of  the  same  district  to  execute  a 
warrant  for  the  removal  of  the  offender  and*  the 
witnesses,  or  either  of  them,  as  the  case  may  be,  to 
the  distri^  in  which  the  trial  is  to  be  had.  And 
upon  all  arrests  in  crimmal  cases,  bail  shall  be  ad* 
mitted,  except  where  the  punishment  may  be 
death,  &c.'* 

With  the  same  view  to  a  speedy  trial,  the  7th 
se^iion  of  the  statute  of  2nd  March,  1793,  enads, 
**  that  it  shall  be  lawful  for  the  several  courts  of 
the  United  States,  from  time  to  time,  as  occasion 
may  require,  to  make  rules  and  orders  for  their  re- 
speClive  courts,  direfling  the  returning  of  writs  and 
processes,  &c.  and  otherwise  in  a  manner  not  re- 
pugnant  to  the  laws  of  the  United  States  to  regulate 
the  pradice  of  the  said  courts  respe£livcly,  as  shall 
be  fit  and  necessary  for  the  advancement  of  justice, 
and  especially  to  that  end  to  prevent  delays  in  pro- 
ceedings." Hence  it  is  evident,  that  in  bringing 
Callender  to  trial  at  the  same  term  at  which  he  was 
indided  and  at  which  he  pleaded,  the  court  obeyed 
the  injunflion  of  the  constitution,  and  it  obeyed  the 
tajunction  of  the  laws  of  the  United  States. 

|u  cases  where  bail  is  requirable  to  delay,  the  trial 
may  be  used  to  the  oppression  of  ^he  accused.     It 
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is  therefore  injoihed  by  the  constitution  and  by  the 
laws,  that  there  shall  be  no  delay.  If  the  honorable 
judge  who  stands  accused  of  trying  Callender  too 
soon,  had  deferred  the  trial  to  another  term,  that  is 
to  say  six  months,  and  the  traverser  could  not  have 
given  bail,  he  would  have   been  imprisoned    six 
months  without  a  trial.     After  he   was   convicted, 
the  sentence  of  imprisonment  pronounced  by  the 
same  judge  was  only  an  imprisonment  of  about  nine 
months.     He  acted  therefore  not  only  according  to 
law,  but  with  humanity  in  bringing   the  traverser 
to  trial  at  the  same  term  at  which  he  was  indicted. 
If  the  trial  had  been  postponed  to  another  term,  and 
Callender  in  the  mean  time  had  been  imprisoned, 
such  a  conduct  in  the  court  would  have  given  cause 
of  complaint  against  the  judge,  who  would   then 
have  been  accused  of  postponing  the  trial  of  an  in- 
nocent man,  Tor  the  purpose  of  oppression.  What 
in  such  a  case  ought  the  judge  to  have  done  ?    flx- 
actly  what  he  did.     Obeying  the  constitution  and 
thelawsof  the  United  States,  he  brought  the   tra- 
verser  to  a  speedy  and  public  trial. 

It  is,  may  it  please  the  honorable  court,  upon 
these  grounds  that  the  respondent  stands  justified 
in  his  conduct,  in  relation  to  the  charge  contained 
in  the  sixth  article  of  impeachment. 

In  the  distribution  of  the  articles  cf  impeach- 
ment among  the  counsel  of  the  respondent  he  as- 
signed  to  me  the  5th  and  6th,  and  1  humbly  in- 
dulge  the  hope  that  the  dt  fence  which  has  been 
made,  will  be  deemed  satisfaflory.  But  before  I 
conclude,  I  hope  I  may  be  allowed  shortly  to  ad- 
vert to  some  of  the  remarks  which  have  fallen  from 
the  honorable  managers  in  respeft  to  this  part  of 
the  accusation. 

The  honorable  managers  have  attempted  to  shew 
a  diflerence  between  a  presentment  and  an  indift- 
menty  and  that  until  the  indiflment  was  found,  a 
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capias  ought  not  to  have  been  issued,  even  if  if 
were  lawful  to  issue  it  upon  an  indiflment.  That 
there  is  no  such  distinflion,  I  appeal  to  those  pas« 
sages  of  the  a€ls  of  congress  to  which  reference 
has  been  already  made.  I  appeal  to  the  reason  of 
the  thing  and  to  the  nature  of  a  presentment.  It  is 
a  species  of  indi6tment,  an  informal  indictment^ 
it  is  an  accusation  of  a  grand  jury.  There  are  cases 
where  it  would  be  improper  in  a  court  to  wait  until 
a  presentment  shall  be  put  in  the  form  of  an  indict- 
Hient.  Circumstances  may  be  such,  that  the  of- 
feuder  would  escape  if  process  was  not  issued  upon 
the  presentment. 

One  of  the  honorable  managers  charged  the  rc- 
S{)ondent  with  precipitancy  in  awarding  the  capias. 
If  this  gentleman  had  recollected  the  testimony,  he 
would  not  have  made  that  remark.  It  was  unde- 
niably  proved  that  the  respondent  enquired  of  the 
clerk  of  the  court  and  of  the  district  attorney, 
what  was  the  proper  process.  These  officers  an- 
swered, that  a  capias  was  the  proper  process* — 
Upon  such  subjects  it  is  usual  to  enquire  of  such  of- 
ficers, and  their  answer  is  generally  deemed  suffi- 
cient by  the  courts. 

It  was  in  proof,  that  judge  Chase  informed  the 
counsel  of  Callender  they  might  except  to  any  opinion 
given  by  the  court,  he  would  sign  their  bill  of  ex- 
ceptions and  be  the  first  man  to  grant  a  writ  of  er- 
ror ;  this  was  intended  to  shew,  that  the  respon- 
dent had  no  disposition  to  injure  or  loppress  the 
traverser.  To  obviate  any  influence  of  ihis  cir- 
cumstance favorable  to  the  respondent  it  was  inti- 
mated, perhaps  asserted  by  some  of  the  managers, 
that  no  writ  of  error  could  be  maintained  in  such  a 
case  of  criminal  prosecution,  and  that  judge  Chase 
well  knew  it-,  and  that  the  offer  was  made  merely 
for  a  cloak  to  his  injustice  arid  oppression.  This 
idea  seemed  to  be  derived  from  certain  opinions  of 
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Virginia  jurisprudence,  and  it  vr^s  attempted  to  be 
proved  that  in  Virginia,  a  writ  of  error  did  not  lie 
in  a  criminal  case  and  had  never  been  granted  and 
sustained  in  that    state  in  its  courts.     This  how-* 
ever  can  be  and  will   be  readily  disproved.     Al- 
though one  of  the  witnesses,  Mr.  Hay,  did  not  re-     t 
collect  with  precision  whether  there  was  any  bill  of     ^ 
exceptions  in  the  cases  concerning  the  Berkley 
clerk,  which  were  carried  from  the  district  caurt 
into  the  court  of  appeals ;  yet  another  of  the  wit« 
nesses,  Mr.  Nicholas,  the  attorney  general  of  Vir- 
ginia, well  remembers  there  was.      Until  these 
cases  were  decided,  which  happened  several  years 
after  the  trial  ot  Callender,  it  was  the  received  law 
of  that  state  for  the  court  of  appeals  to  hold  juris- 
diction as  a  court  of  errors  over  criminal  prosecu- 
tions.   In  support  of  this  doctrine  I  refer  to  the  case 
of  Newall  against  the  commonwealth,  adjudged  in 
the  year  1795.     2  Washington's  Reports,  88.     It 
was  against  a  magistrate  for  bribery  in  his  oiGce^ 
and  the  judgment  was  reversed  with   costs.     Also 
I  refer  to  the  case  of  Jones  against  the  common- 
wealth, adjudged  in  the  year  1799.     1st  Call's  Re- 
ports, 555.     This  was  an  indictment  for  an  assault^ 
and  the  judgment  was  reversed.     It  is  true  that 
since  thetrial  of  Callender  these  cases  have  been  o- 
verrulcd,  yet  as  the  established  law  was  different  at 
the  time  of  his  trial,  the  offer  of  the  judge  to  grant 
a  writ  of  error  in  the  manner  which  has  been  prov- 
ed, ought  not  to  be  attributed  to  any  unjust  or  im- 
proper motives. 

The  learned  counsel  who  spoke  last  stated  the 
practice  in  Maryland  to  be,  to  award  a  capias  and 
to  try  the  traverser  at  the  first  term  at  which  he 
pleads.  This  has  been  fully  proved.  As  the  re- 
spondent long  presided  in  the  criminal  court  of 
Maryland,  with  honor  tohimself  and  great  useful- 
ness to  his  country,  it  was  quite  natural  for  hioi 
to  follow  the  like  pra6tice  in  Virginia. 
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It  has  been  objected  that  the  judge  ?ni$condu6t' 
crl  himself  towards  the  counsel  during  the  trial  of 
CaJlender  in  various  instances,  which  it  has  been 
arg-ued  proceeded  from  a  desire  to  convi6l  and  pu. 
nish  the  traverser,  howsoever  innocent.     I  will  ob- 
serve MTith  great  deference,  that  if  in  the  opinion  of 
some  gentlemen  the  judge  did   not  aft  with  be- 
coming politeness  to  the  counsel,  it  is  not  a  high 
crime  or  misdemeanor,  that  mav  be  examined  or 
tried  in  this   honorable  court.     But  I  trust  upon  a 
review  of  the  circumstances  as  they  have   been 
given  in  evidence,  that  this  court  will  be  of  opinio 
on  that  the  respondent  behaved  to  the  counsel  with 
sufficient  propriety.      One  of  the  counsel,    Mr. 
Wirt,   offered  to  the  court  a  syllogism,    to  which 
the  honorable  judge  promptly  replied  in  a  technical 
phrase  of  logic,  and  this  excited  in  the  audience 
some   diversion.     When  another   of  the   counsel, 
Mr.  Nicholas,  was   speaking  on  the  favorite  topic 
tof  the  right  of  the  jury  to  consider  the  constitu- 
tionality of  the  sedition  law,  he  was  not  interrupt- 
ed by    the  judge.     But  Mr.  Nicholas  has   been 
'  proved  to  have  been  always  civil,  always  respedVful 
to  a  court  of  justice  ;  consequently  the  court  would 
be  civil  to  him.     A  third  counsel,  Mr.  Hay,  who 
was  extremely  desirous  as  he  has  himself  testified, 
to  make  an  oration,  not  only  for  the  purpose  of  sa- 
tisfying the  jury  but  the  audience,  that  a  jury  had 
a  right  to  judge  of  the  constitutionality  of  the  se- 
dition law,  was  interrupted  by  the  judge,  who  de- 
nied his  position.     Mr.  Hay  had  stated  other  mat- 
ters during  the  trial  which  appeared  to  the  judge  to 
be  erroneous.     He  had  stated  that  a  jury  in  this 
case  of  Callender,  was  the  proper  tribunal  to  assess 
the  fine,  in  which  he  had  bten  corrected  by  the 
court ;  that  one  of  the  jurors,  Mr.    Bassett,  was 
not  qualified  to  serve.  See.     His  zeal  in  the  cause 
of  liberty  and  the  constitution,  made  him  pertina- 
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clous  in  some  things  which  the  judge  pronouncecf. 
to  be  errors.     It  was  no  wonder  then  that  such  an 
advocate  was  stopped  and  often  interrupted  by  th^ 
court.     If  any  thing  was  done   amiss  by  the  Judger 
during  the  trial,  it  was  his  desiring   Mr.    Hay  to 
proceed  in  his  own  way,  and  promising  to  inter* 
nipt  him  no  more  let  him  say  what  he  would  :   bu^ 
this  circumstance  plainly  evinces  that  the  interrup- 
tions did  not  arise  from  corrupt  motives.     It  may 
truly  be  said  that  judge  Chase,  in  his  behavior  to 
counsel,  was  **  all  things  to  all  men.^'     To  the  lo- 
gical Mr.  Wirt,  he  was  logical :  to  the  polite  Mr* 
Nicholas,  he  was  polite  :  to  the  zealous  and  perti- 
nacious Mr.  Hay,  he  was   warm  and  determined. 
If  the  counsel  had  condu6led  themselves  with  pro* 
priety  towards  the  court,  there  would  have  been 
no  interruptions  ;  but  when  the  judge  found  that 
the  opinions  of  the  bench  were  slighted,  and  that 
the  conduft  of  the   bar  had  a  tendency  to  mislead 
and  influence  the  public  mind  against  a  statute  of 
congress,  he   endea\'ored   to  turn  their  sentiments 
and  reasoning  into  ridicule,  and  he  produced  by 
his  wit  a  considerable  degree  of  merriment  at  their 
expence,  of  which  no  doubt  colonel  John  Taylor, 
who  has  proved  it  for  the  prosecutors,  was,  from 
his  natural  temper,  a  full  partaker. 

Mr.  President,  it  is  now  a  very  late  hour,  and  t 
will  bring  my  observations  to  a  close.  The  articles 
relative  to- Fries  and  Callender  have  been  fully  in- 
vestigated  :  there  is  neither  uncertainty  or  doubt 
as  to  the  fafls.  I  flatter  myself  that  it  has  been 
shewn  that  those  charges  have  not  been  supported 
by  the  evidence,  and  that  the  impeachment  has  pro- 
ceeded from  misinformation.  If  the  honorable 
House  of  Representatives  had  known  as  much  as 
has  been  disclosed  to  this  honorable  court,  they 
would  not  have  deemed  it  necessary  to  have  brought 
forward  an  impeachment.     All  must  now  be  satis* 
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fiec!  that  the  information  on  which  the  articles  are 
grounded,  has  been  derived  from  mistaken  sources 
both  in  regard  to  fail  and  law.  An  aggregate  body 
cannot  be  better  guarded  against  misinformation 
Ihan  an  individual :  and  I  am  induced  to  believe 
Jkom  the  known  integrity  and  virtue  of  the  House 
of  Representatives,  they  will  hear  with  satisfa6\ion, 
that  the  evidence  which  they  received  was  not  the 
same  \^hich  has  been  delivered  before  this  ho- 
aorable  court,  and  that  they  will  take  pleasure  in 
the  acquittal  of  the  respondent. 

You  arc  now  about  to  set  an  example  in  a  case  of 
impeachment  which  will  have  a   most  important  in  \ 
fluence  in  our  country.     It  will  be  an  example  to 
the  tribunals  in  the. several  states  who  like  you  pos- 
sess the  power  ol  trying  impeachments,  and  who 
may  learn  from  you  by  what  rules  the  dodrine  of 
impeachment  is  to  be  regulated  :   It  will  be  a  polar 
Gtar  to  guide  in  prosecutions  of  this  kind.  You  are 
about  to  set  an  example  to  the  ordinary  tribunals 
of  justice  in  every  corner  of  the  United  States. 
Xhey  will  know  how  this  high  court  has  done  jus- 
tice between  the  House  of  Representatives  of  the 
American  nation  and  a  single  individual,  and  hence 
they  may  learn  how  to  do  justice  to  the  most  weak 
and  friendless  individual,  when  accused  in  their 
oourts  by  the  most  powerful.  An  upright  and  inde- 
pendent judiciary  is  all  important  in  society.     Let 
your  example  be  as  bright  in  its  justice  as  it  will  be 
extensive  in  its  influence.     If  the  people  shall  find 
that  their  confidental  servants,  the  House  of  Repre- 
sentatives,  have  brought  forward  an    accusation  a« 
^instanother  of  their  servants  for  high  crimes  and 
misdemeanors  in  his  exalted  office,  which  after  a 
feirand  patient  hearing  has  not  been  supported  by 
evidence,  it  will  afford  them  pleasure  to  hear  of  his 
honorable  acquittal,  and  such  may   it  please   this 
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honorable  court  will  be,  I  trust,   the  result  of  youri 
deliberations  • 

SATURDAY,  Fxbruart  23, 

Mr.  martin, 

Mr.  President, 

DID  I  only  appear  in  defence  of  a  friend, 
with  whom  I  have  been  in  habits  of  intimacy  for  \ 
nearly  thirty  years,  I  should  feel  less  anxiety  on  the  | 
present  occasion,  though  that  circumstance  would 
be  a  sufficient  inducement ;  but  I  am,  at  this  time, 
actuated  by  superior  motives.      I    consider  this 
cause  not  only  of  importance  to  the  respondent  and 
his  accusers,  but  to  my  fellow  citizens  in  general^ 
(whose eyes  are  now  fixed  upon  us,)  and  to  their 
posterity,  for  the  decision  at  this  time  will  establish  ' 
a  most  important  precedent  as  to  future  cases,  of 
impeachment. 

In  the  discussion  of  this  cause,  I  fear  I  shall 
occupy  a  greater  portion  of  your  time,  than  I 
could  wibh,  but,  as  the  charges  are  brought  iot^ 
ward  by  such  high  authority  as  the  House  of  lie* 
presentatives  of  the  United  States,  it  becomes  ue- 
cessary  to  bestow  upon  them  more  attention  than 
they  would  deserve,  were  they  from  a  less  respec* 
table  source* 

We  have  been  told  by  an  honourable  manager, 
(Mr.  Campbell)  that  the  power  of  trying  impeach* 
ments  was  lodged  in  the  Senate  with  the  most  per* 
fe6l  propriety  ;  for  two  reasons— the  one,  thai  the 
person  impeached  would  be  tried  before  those  who 
had  given  their  approbation  to  his  appointment  to 
office.  This  certainly  was  not  the  reason  by  which 
the  framers  of  the  constitution  were  influenced, 
when  they  gave  this  power  to  the  Senate.  Who 
are  the  officers  liable  to  impeachment?     The  Pre^ 
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sidenty  the  Vice-President^  and  all  civil  officers 
of  government.  In  the  ele6lion  of  the  two  first, 
tbe  Senate  have  no  control,  either  as  to  nomination 
or  approbation.  As  to  other  civil  officers,  whto 
hold  their  appointments  during  good  behaviour,  it 
is  extremely  probable,  that,  though  they  were  ap- 
proved by  one  Senate,  yet  from  lapse  of  time,  and 
the  flufluations  of  that  body,  an  officer  may  be 
impeached  before  a  Senate,  not  one  of  whom  had 
BaofUoned  his  appointment,  not  one  of  whom, 
perhaps,  had  he  been  nominated  after  their  elec- 
tion, -would  have  given  him  their  sanflion. 

This,  then,  could  not  have  been  one  of  the  rea- 
sons for  thus  placing  the  power  over  these  officers. 
Bat  as  a  second  reason,  he  assigned,  that,  if  any 
pther  inferior  tribunal  had  been  entrusted  with  the 
trial  of  impeachments,  the  members   might  have 
an  interest  in  the  conviction  of  an  officer,  thereby 
to  have  him  removed,  in  order  to  obtain  his  place  ; 
but,  that  no  Senator  could  have  such  inducement. 
I,  sir,  disclaim,  I  hold  in  contempt  the  idea,  that 
the  members  of  any  tribunal,  would  be  influenced 
in  their   decision  by  so  unworthy,  so  base  a  mo- 
tive; but  what  is  there  to  prevent  this  Senate, 
nore  than  any  other  court,  from  being  thus  influ- 
enced ?     Is  there  any  thing  to  prevent  any  member 
of  this  Senate,  or  any   of  their  friends,  from  be- 
ing appointed  to  the  office  of  any  person  removed 
by  their  conviction  ? 
I  speak  not  from  any  apprehension  I  have  of  this 
honourable  court.  In  their  integrity  I  have  the  great- 
est confidence.  I  have  the  greatest  confidence  they 
will  discharge  their  duty  to   my   honourable  client 
with  uprightness  and  impartiality.  I  have  only  made 
these  observations,  to  shew,  that  thereasons  assign. 
ed  by  the  honourable  manager  for  vesting  the  trials 
of  impeachment  in  the  Senate,  are  fallacious. 
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« 

I  src  two  honorable  members  of  this  courf, 
[Messrs.  Dayton  and  Baldwin]  who  were  with 
me  in  the  convention,  in  1787,  who  as 
well  ai  myself^  perfe£\ly  know  why  this  power 
was  invested  in  the  Senate.  It  was,  because^ 
among  all  our  speculative  systems,  it  was  thought 
this  power  could  no  where  be  more  properly  placed, 
or  where  it  would  be  less  likely  to  be  abused.  A 
sentiment,  sir,  in  which  I  perfeflly  concurred  ; 
and  I  have  no  doubt,  but  the  event  of  this  trial 
will  shew  that  we  could  not  have  better  disposed 
of  that  power. 

Let  us  now,  sir,  examine  the  Constitution  on 
the  subjc<5l  of  impeachments,  and  from  thence 
learn,  in  what  cases,  and  in  what  only,  impeach- 
ments will  lie.  To  have  correct  sentiments  on  this 
subject,  is  of  infinite  importance.  An  error  here, 
would  be  like  what  is  called,  an  error  in  the  first 
concoction,  and  would  pervade  the  whole  sys- 
tem. 

By  the  constitution,  it  is  declared,  that  "  the 
House  of  Representatives  shall  have  the  sole 
power  of  impeachment.'*  That  section,  however^ 
doth  not  declare  in  what  cases  the  power  shall  be 
exercised.  This  is  designated  in  a  subsequent 
part  of  the  Constitution,  and  I  shall  contend,  that 
the  power  of  impeachment  is  confined  to  the  per- 
sons  mentioned  m  the  constitution,  namely,  '*the 
President,  Vice-President,  and  all  other  civil  offi^ 
cers." 

Will  it  be  pretended,  for  I  have  heard  such  a 
su;j;gcstion,  that  the  House  of  Representatives 
have  a  right  to  impeach  coery  citizen  tndiscrimi^ 
nately  ^  For  ivbat  shall  they  impeach  them  ?  For 
any  criminal  a6l  ?  Is  the  House  of  Representa- 
tives, thtn,  to  constitute  itself  into  a  Grand  Jury 
to  receive  information  of  a  criminal  nature,  against 
allourcitlzens,and  thereby  todeprive  them  of  a  trial 


135 

by  jury  ?    This  was  never  intended  by  the  constU 
tution. 

The  President,  Vice-President,  and  other  civU 
officers^  can  only  be  impeached.  They  only  in 
that  case  are  deprived  of  a  trial  by  jury  ; — they, 
when  they  accept  their  offices,  accept  them  on 
those  terms,  and  as  far  as  relates  to  the  tenure  of 
their  oflSces,  relinquish  that  privilege  ;  they,  there- 
fore, cannot  complain.  Here  it  appears  to  me, 
the  framers  of  the  Constitution,  have  so  expressed 
themselves  as  to  leave  not  a  single  doubt  on  this 
subjedt. 

In  the  hrst  article,  scdlion  the  third,  of  the 
Constitution,  it  is  declared,  that  judgment,  in  all 
Cases  of  impeachment,  shall  not  extend  further 
than  removal  from  office,  and  disqualification  to 
hold  any  office  of  honor,  trust  or  profit  under  the 
United  States.  This  dearly  evinces,  that  no  per- 
sons but  those  ^})ho  bold  offices  are  liable  to  im- 
peachment. They  are  to  lose  their  offices  ;  and, 
having  misbehaved  themselves  in  such  manner  as 
to  lose  their  offices,  are,  with  propriety,  to  be  ren- 
dered  ineligible  thereafter. 

The  next  question  of  importance,  is,  in  what 
cases  the  House  of  Representatives  have  a  right  to 
impeach  the  President,  the  Vice-President,  and 
the  other  civil  officers. 

It  has  been  said,  that  a  jud.:^e  cannot  be  indict- 
ed for  the  same  crime,  for  which  he  may  be  im- 
peached :  for,  says  the  honorable  manacjer,  (Mr. 
Campbell)  it  would  introduce  the  absurdity,  that  a 
person  might  be  twice  punished  for  the  same 
crime. 

This  honorable  court  will  observe,  that  the  tiao 
punisbmenis^  which  may  here  be  inHic^cd  on  f;;/- 
peacbment  and  subsequent  indictment^  amount  to 
DO  more  than  in  England  takes  ])]ace  on  a  single 
prosecution  ;  for  there,  on  a  single  conviction,  .i 
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imprisoned,  or  otherwise  punished,  according  to 
the  natui-e  of  his   offence.     But  the  Vf&ole  of  this 
power  the  Uhited  States  have   not  vested   in  the 
same  body.     To  the  Senate  they  have  confined  thcr 
punishment  of  removal  from  office^  and  disqualifi- 
cation of  the  person  from  holding  offices  in  future  ; 
but  can  there   be  a  single  doubt  that  a  person,  by- 
impeachment,  removed  from  office,  cannot  after- 
wards, according  to  the  nature  of  his  crime,  be  pu- 
nished by  indictment  ?     Can  gentlemen   suppose 
a  removal  from  office  was  intended  to  wash  awajr 
all   crimes    the   officer  should  have   committed  ? 
what  are  the  crimes  for  which  an  officer  can  be  im- 
peached ?     "  Treason,    bribery,    and  other  bigb 
crimes  and  misdemeanors.'* 

Suppose  a  judge  removed  from    office,  by  im- 
peachment, for  treason,  would  that  wash  away  his 
guilt?    would   he     not    afterwards   be    liable  to 
be  indicted,  tried    and    punished  as  a  traitor  ? 
Undoubtedly  he  would,   so    in   the  case    of  bri- 
bery. Yet,  if  the  gentleman's  idea  is  correct  a  re- 
moval from  office  on   impeachment,   for  either  of 
those  crimes,  would  free  the  officer  from  any  other 
punishment.  Consider  the  monstrous  consequen- 
ces which  would  result  from  the  principle  suggest, 
ed  by  the  managers,  that  a  judge  is  only    remova- 
ble  from  office  on  account  of  crimes  committed  by 
him  as  a  judge,  and  not  for  those,  for  which  he 
would  be  punibhable  as  a  private  individual !  A 
judge,  then,  might  break   open  his  neighbour's 
house  and  steal  his  goods  ;y-'he   might  be  a   com* 
mon  receiver  of  stolen  goods ;  for  these  crimes,  he 
might  be  indicted,  convicted  and   punished,    in  a 
court  of  law;  but  yet  he  could  not  be    removed 
from  office,  because  the  offence  was  not   commit- 
ted by  him  in  his  judicial  capacity,  and  because  he 
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could    not  be  punished  twice  for    the  same  of^ 
fence. 

The  truth  is»  the  framers  of  the  constitution,  for 
loany  reasons  which  influenced  them,  did  not  think 
proper  to  place  the  officers  of  government  in  the 
power  of  the  two  branches  of  the  legislature,  further  \ 
than  the  tenure  of  their  office— Nor  did  they 
choose  to  permit  the  tenure  of  their  offices,  to  de* 
pend  upon  the  passions  or  prejudices  of  jurors. — ^ 
The  very  clause  in  the  constitution,  of  itself,  shews 
that  it  was  intended,  the  persons  impeached  and  re- 
moved from  office  might  still  be  indicted  and 
punished  for  the  same  offence,  else  the  provisioa 
would  have  been  not  only  nugatory,  but  a  reflection 
on  the  enlightened  body  who  framed  the  constitu- 
tion; since  no  person  ever  could  have  dreamed  that 
a  conviction  on  impeachment  and  a  removal  from 
office,  in  consequence,  for  one  offence^  could  pre« 
vent  the  same  person  from  being  indicted  and  pun« 
ished  for  anoiber  and  different  offence* 

I  shall  now  proceed  in  the  enquiry^  for  v^bat 
can  the  President,  Vice-President,  or  other  civil 
officers,  and  consequently,  for  what  can  a  judge,  be 
impeached  ?  and  I  shall  contend  that  it  must  be  for 
an  indictable  ofience.  The  words  of  the  Constitu* 
tioQ  are,  that  *^  they  shall  be  liable  to  impeachment 
for  treason,  bribery,  or  otJber  high  crimes  and  mis-> 
demeanors*'' 

There  can  be  no  doubt  but  that  treason  and  bri*. 
bery  are  indictable  offences.  We  have  only  to 
enquire  then,  what  is  meant  by  high  crimes  and 
misdemeanors.  What  is  the  true  meaning  of  the 
word  **  crime  V*  It  is  the  breach  of  some  law,- 
which  renders  the  person,  who  violates  it  liable  to 
punishment.  There  can  be  no  crime  committed 
where  no  such  law  is  violated.  The  honorable 
gentleman  to  whom  i  before  alluded,  has  cited  the 
new  addition  of  Jacob's  Law  Dictionary ;  let  \ii 
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then  look  into  that  authority  for  the  true  meaning^ 
of  the  word  •*  misdemeanor.*^     He  tell  us 

"  Misdemesnory  or  misdemeanor^  a  crime  les^ 
than  Felony.  The  term  misdemeanor  is  generally 
used  in  contradistinction  to  felony  ^  and  compre^ 
bends  all  indictable  offences ^  nvhich  do  not  amount 
to  felony  y  as  perjury  ^  libels^  conspiracies^  assaults^ 
CsP^«  see  4.  Comm.  c.  1*  p.  5. 

"  A  crime  or  misdemeanor^  says  Blackstone^  is 
an  act  committed  or  omitted  in  violation  of  a  tublic 
lav)^  either  forbidding  or  commanding  it.  Toisge" 
neral  definition  comprehends  both  crimes  and  mis- 
demeanors ^  which  properly  speaking  are  meresyno^ 
nymous  terms  ;  though  in  common  usage^  the  viord 
crimes  is  made  use  oj  to  denote  such  offehces  as  are 
of  a  deeper  and  more  atrocious  dye  ;  V)hile  smaU 
ler  faults s  and  omissions  of  less  consequence ^  are 
comprised  under  the  gentle  name  of  misdemeanors 
only. 

*'  In  making  the  distinction  betnveen  public 
'wrongs  and  private^  between  crimes  and  misaemea* 
norSy  and  civil  injuries^  the  same  author  observes ^ 
that  public  a^rongs^  or  crimes  and  misdemeanors 
are  a  breach  and  violation  of  the  public  rights  and 
duties^  due  to  the  whole  community y  considered  as 
a  community  in  its  social  aggregate  capacity.^^  4 
Comm.  5* 

Thus  it  appears,  crimes  and  misdemeanors  are 
the  violation  ofa  law,  exposing  the  person  to  pu- 
nishment ;  and  are  used  in  contradistinction  to 
those  breaches  of  law,  which  are  mere  private 
injuries^  and  only  entitle  the  injured  to  a  civil  re- 
medy. 

Blackstone^s  Commentaries,  4th  voU  page  5th, 
is  cited  by  Jacob,  and  is  as  there  stated.  I  shall 
not  turn  to  it.  Hale,  in  his  pleas  of  the  Crown, 
volume  first,  in  his  Pramium,  which  is  not  paged, 
speaking  of  the  division  of  crimes^  says, 
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"  Tempcrtil  crimes^  wbicb  are  offences  against 

ibela^vs  of  this  Eealm^  whether  the   common  law 

sr  acts  cf  Parliament^  are  dhided  into  two  general 

ranks  or  distributions  in  respect  to  the  punishments 

that  are  by  law  appointed  for  them^  or  in  respect 

of  tbeir  nature  or  degree  ;  and  thus  they  may  be  di^ 

vidcd  into  capital  offences^or offences  only  criminal^ 

#r  rather  J  and  more  properly  into  felonies  and  mis* 

demeanors.     And  the  same  distribution  is  to   be 

made  touching  misdemeanors^  namely   they   are^ 

sucb  as  are  so  by  the  common  lawj  or  such  as  are 

specially  made  punishable,  as  misdemeanors  by  acts 

of  Parliament. ^"^ 

Thus  then  it  appears,  that  crimes  and  misde<- 
meanors  are  generally  used  as  synonimous  expres- 
sions, except  that  ^^  crimes"  is  a  word  frequently 
used  for  higher  offences.     But  while  I  contend  tlKit 
a  judge  cannot  be  impeached  except  for  a  crime 
or  misdemeanor,    I  also  contend  that  there  are 
many  crimes  and  misdemeanors  for  which  a  judge 
ought  not  to  be  impeached,  unless  immediately 
relating  to  his  judicial  conduct.     Let  us  suppose  a 
judge,  provoked  by  insolence,  should  strike  a  per* 
son  ;  this  certainly  would  be  an  indictable y  but 
not  an  impeachable  offence.  The  offence  for  which 
a  judge  is  liable  to  impeachment,  must  not  only 
be  a  crime  or  misdemeanor  but  a  high  crime  or 
juisdemeanor.     The    word    ^^  crime"    as   distin- 
guished  from  misdemeanor,  is  applied  to  offences 
of  a  more  aggravated  nature,  the  word  ^^  high^^^ 
therefore,  must  certainly  equally  apply  to  misde- 
meanors as  to  crimes.     Nay,  Sir,  I  am  ready  to 
go  iiirtber,  and    say,    there  may  be  instances  of 
very  high  crimes  and  misdemeanors,  for  which  an 
officer  ought  not  to  be  impeached,  and  removed 
from  office  ;  the  crimes  ought  to  be  such  as  relate 
to  his  office,  or  which  tend  to  cover  the  person, 
who  committed  them,  with  turpitude  and  infamy  ; 
such  as  shew  there  can  be  no  dependence  on  that 
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iategrity  and  honor  which  will  secure  the  per* 
formance  of  his  official  duties. 

Bu(  we  have  been  told,  and  the  authority  of  the 
state  of  Pennsylvania  has  been  cited,  by  one  honora.-* 
ble  manager  (Mr.  Rodney)  in  support  of  the  poai^ 
lion,  that  a  judge  may  be  impeached,  convifted^ 
and  removed  from  office,  for  that  which  is  not 
indiftable,  for  that  which  is  not  a  violation  of  any^ 
law. 

What,  sir,  can  a  judge  be  impeached  and  de* 
prived  of  office,  when  he  has  done  nothing  whicH 
the  laws  of  his  country  prohibited  ?  Is  not  depri« 
vation  of  office  a  punishment  ?  Can  there  be 
punishment  inflided  where  there  is  no  crime  i 
Suppose  the  House  of  Representatives  to  impeach^ 
for  condu£l  not  criminal — the  Senate  to  convi£l» 
doth  that  change  the  law  ?  No,  the  law  can  only 
be  changed  by  a  bill  brought  forward  by  one  House 
in  a  certain  manner^  assented  to  by  the  other,  and 
approved  by  the  President.  Impeachment  and 
convidlion  cannot  change  the  law,  and  make  that 
punishable  which  was  not  before  criminal. 

It  is  true,  it  often  happens  that  the  good  of  the 
community,  requires  that  laws  should  be  passed, 
making  criminal  and  exposing  to  punishment  con* 
dud),  which  antecedently  was  not  punishable  ;  but 
even  in  those  cases,  government  has  no  power  to 
punish  a£ts  antecedently  done ;  it  can  only  punish 
those  a£ts  done  ajter  the  enaction  of  the  law.  The 
constitution  has  declared,  ^^no  ex  post  facto  ]siW 
shall  be  passed." 

Should  such  a  principle  be  once  admitted  or 
adopted,  could  the  officers  of  government  ever 
know  how  to  proceed  ?  Admit  that  the  House  of 
Representatives  have  a  right  to  impeach  for  acts 
which  are  not  contrary  to  law,  and  that  thereon 
the  Senate  may  convict,  and  the  officer  be  removed, 
you  leave  your  judges,  and  all  your  other  officers 
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At  the  mercy  of  the  prevailing  paFfcjj^  You  wiH 
place  them  much  in  the  unhappy  situation  as  were 
tbe  people  of  England  during  the  contest  between  • 
tie  white  and  red  roses,  while  the  doctrine  of 
constructive  treasons  prevailed*  They  must  be 
the  tools  or  the  victims  of  the  victorious  party. 

1  speak  not,  sir,  with  a  view  to  censure  the 
principles  or  the  conduct  of  anjr  party,  which  hath 
prevailed  in  the  United  States  since  our  revolution, 
bat  I  wish  to  bring  home  to  your  feelings  what 
may  happen  at  a  future  time.  In  republican  go- 
TCTBineiits  there  ever  have  been,— there  ever  will 
be,  a  conflict  of  parties.  Must  an  officer,  for  in«* 
stance  a  judge,  ever  be  in  favor  of  the  ruling  party, 
whether  wrong  or  right  ?  Or  looking  forward  to  the 
triumph  of  the  minority,  must  he,  however  im* 
froper  their  views,  act  with  them  ?  Neither  the 
one  conduct  or  the  other  is  -to  be  supposed  but 
from  a  total  dereliction  of  principle.  Shall  then  a 
judge,  by  honestly  performing  his  duty,  and  very 
possibly  thereby  offending  both  parties,  be  made  the 
victim  of  the  one  or  the  other,  or  perhaps  of  each, 
as  they  have  power  ?  No,  sir,  I  conceive  that  a 
jade  should  always  consider  himself  safe  while  he 
violates  no  law,  while  he  conscientiously  discharges 
his  duty,  "ibbomever  he  may  displease  thereby. 

fiut  an  honorable  manager  (Mr.  Campbell)  hath 
read  to  us  an  authority  to  prove,  that  a  judge  can- 
not in  England  be  proceeded  against  by  indidlment 
for  violation  of  his  official  duties  but  only  in  Par- 
liament, or  by  impeachment ;  his  authority  was 
the  new  edition  of  Jacob's  law  dictionary.  Let  me 
\)e  indulged  with  reading  to  this  honorable  court 
die  erase  from  12  Coke,  the  case  of  Floyd  and 
Barker,  to  which  Jacob  refers,  and  it  will  be  found 
that  the  reasons  there  assigned,  however  corredl 
they  might  be  as  to  judges  in  England,  can  have 
ao  possible  application  to  the  judges  of  the  United 
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States ;    [Here  Mr*  Martin  read  the  following  part 
of  the  third  resolution  in  that  case,  to  wit :  j 

**  It  nvas  resolved  that  the  said  Barker  v}ho  v>as 
judge  of  assise^  and  gavi/  judgment  on  tbeverdici 
upon  the  said  W.  P.  and  the  sheriff  v)bo  did  e^^ 
ecute  bim  according  to  tbe  said  judgment,  nor  the 
justices  of  peace  V)bo  did  examine  tbe  offender,  and 
the  v)itnesses  for  proof  of  tbe  murder  before  thet 
judgment,  v^ere  not  to  be  drav)n  in  question^  in  tbe 
Star-chamber,  for  any  conspiracy  ;  nor  any  iw/V- 
ness^  nor  any  other  person  ought  to  be  charged 
with  any  conspiracy  in  the  Star-chamber,  or  etse-^ 
v)bere,  when  tbe  party  indicted  is  convicted  or 
attaint  of  murder  or  felony  and  although  the 
ojfender  upon  the  indictment  was  acquitted, yet  the 
judge,  be  he  judge  of  assise,  or  a  justice  of  peaccy 
or  any  other  judge  by  commission  and  of  record^ 
and  sworn  to  ao  justice,  cannot  be  charged  for  con^ 
spiracy  for  that  which  he  did  openly  in  court  as 
judge  or  justice  of  peace  :  and  the  law  will  not 
admit  any  proof  against  this  vehement  and  violent 
presumption  of  law,  that  a  justice  sworn  to  do 
justice,  will  do  injustice,  but  if  he  hath  conspired 
before,  out  of  court,  this  is  extra-judicial,  but  due 
examination  of  causes  out  of  the  court,  and  enquir- 
ing by  testimony,  and  similar,  is  not  OJiy  cottspi* 
racy,  for  this  be  ought  to  do  ;  but  subordination 
of  witnesses,  and  false  and  malicious  prosecutors^ 
out  of  court,  to  such  whom  be  knows  will  be  in* 
dictors,  to  find  any  guilty,  Sfc.  amounts  to  an  un- 
lawful conspiracy. 

**  And  as  a  judge  shall  not  be  drawn  in  question 
in  the  cases  aforesaid,  as  the  suit  of  the  parties, 
-no  more  shall  he  be  charged  in  the  said  cases  before 
any  other  judge  at  tbe  suit  oj  tbe  king. 

*•  And  tbe  reason  and  cause  why  a  judge,  for  any 
thing  done  by  bim  as  jud^e,  by  the  authority  which 
the  king  {concerning  his  justice  J   shall  not    be. 
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dnem  in  guest  ion  before  any  other  judgc^  for  any 
surmise  of  corruption^  except  before  the  king  bim" 
self,  is  for  this ;  the  king  himself  is  de  jure  to 
ddker  justice  to  all  his  subjects ;  and  for  tbisy 
tiai  be  himself  cannot  do  it  to  all  persons^  he  dele- 
fates  bis  power  to  his  judges^  ^ho  have  the  custody 
mudguard  of  the  king^s  oath^ 

^"^  And  forasmuch y  as  this  concerns  the  honor  and 
mscience  of  the  kings  y  there  is  great  reason  that 
the  king  himself  shall  take  account  of  it^  and  no 
•iber.''  \ 

But,  even  in  Engltod  it  has  been  solemnly  de- 
termined, that  judges  may  be  proceeded  against 
by  indid^ment  for  the  violavion  of  the  laws  in  their 
official  condu£l,  for  which  I  refer  this  honorable 
court  to  Viner^s  abridgment,  14th  yoI.  page  579. 
{F)pi.  3,  and  in  notes,  where  he  says, 

^^J  justice  cannot  rase  a  record^  nor  imbcsil  it^ 
w  fie  an  indictment  which  is  not  founds  nor  give 
judgment  oj  death  where  the  law  does  not  give  it^ 
iut  if  be  dot  A  this  it  is  misprision  and  he  spall  lose 
h'uofficey  and  shall  make  fne  for  misprision.^*  In 
the  note  '*  Brooke,  Corcne  pi.  173  cites  2  R.  3.  9» 
10.  S,  C.  and  P.  and  that  he  shall  be  indicted^  and 
anaigned.'* 

And  to  Hawkin's  pleas  of  the  crown,  voL  1st, 
cliap.  69^  sec.  6.  where  that  author  tells  us 

"/r  is  saidy  that  at  common  law,  bribery  in  a 
fiige^  in  relation  to  a  cause  depending  before  bim^ 
"^as  looked  upon  as  an  offence  of  so  hiinous  a  nature  ^ 
^at  it  V)as  sometimes  punished  as  high  treason^ 
itfore  the  2Sth  Ed.  III.  and  at  this  day  it  certainly 
^  a  very  high  offence^  and  punishable^  not  only  with 
f^  forfeiture  of  the  offender's  o^ce  of  justice  j  but 
^owithjine andimprisonmentj  &?r.'* 

Mr.  President,  the  principle  I  have  endeavored 
to  establish,  is,  that  no  judge  or  other  officer  can, 
^er  the  constitution  of  the  United  States,  he  re« 
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tnbvcd  from  office  but  by  impeachment  and  for  ttie 
violation  of  some  Jaw^  which  violation  must  be, 
not  simply  a  crime  or  misdemeanor,  but  a  bigb 
crime  or  misdemeanor. 

But  an  honorable  manager  (Mr*  Rodney)  who 
has  this  morning  referred  to  some  authorities,  as  to 
other  parts  of  the  case,  has  also  contested  the  cor- 
rectness of  the  foregoing  principle,  and  has  intro- 
duced the  constitution  of  the  state  of  Peimsylva** 
nia,  by  which  he  hath  told  us,  a  judge  may  by  thd 
governor  be  removed  from  office,  without  the  com- 
mission of  any  offence,  upon  the  vote  of  two 
thirds  of  the  two  Houses  for  his  removal ;  not- 
withstanding that  constitution  hath  a  similar  pro<» 
vision  for  removal  by  impeachment  as  bath  the  con-t 
stitution  of  the  United  States.  To  this  I  answer, 
as  we  have  no  sucb  provision  in  the  constitution  o^ 
the  United  States,  the  reverse  is  to  be  inferred,  to 
wit,  that  the  people  of  the  United  States,  from 
whom  the  constitution  emanated,  did  not  intend 
their  judges  should  be  removed,  however  obnoxi- 
ous they  might  be  to  ^2«y  part^  or  to  the  whole  J  o( 
the  legislature,  unless  they  were  guilty  of  some 
high  crime  or  misdemeanor,  and  then  only  by  im« 
peachment.  It  is  also  well  known,  that  the  go- 
vernor of  Pennsylvania,  hath  not  considered  those 
words  in  the  constitution  of  that  state  ^*  that  he 
may  remove  the  judges  on  such  address,^'  as  being  < 
imperative.  For  in  a  recent  instance,  where  he 
did  receive  such  address,  instead  of  admitting  the 
construction  to  be,  as  was  contended,  ^^you  musf* 
he  determined  it  to  be  **  /  will  not^**  and  I  have 
h'Kl  the  pleasure  of  seeing  that  judge,  sometime, 
since  that  transaction,  on  the  bench  with  his  bre-» 
thrcn  dispensing  justice*  I  again  repeat  that  as 
the  framers  of  the  constitution  of  the  United 
States,  did  not  insert  in  their  constitution  such 
clause  as  is  inserted  in  the  constitution  of  Peniw 
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sylvania,  it  is  the  strongest  proofi  that  they  did  dot 
mein  a  judge  or  other  officer  should  be  displaced 
by  an  address  of  any  portion  of  the  legislature^ 
bat  only  according  to  the  constitutional  provi« 
Kons. 

The  same  gentleman  (Mr.  Rodney)  has  told  us, 
Ihat  the  tenure  by  which  a  judge  holds  his  office,  is 
good  behaviour,  therefore  that  he  is  removable  for 
misbehaviour ;  and  further^  that  misbehaviour  and 
iBiisdemeanor  are  synonymous  and  co-extensive*' 
Hcrelperfeftly  agree  with  the  honorable  gentleman, 
and  join  issue  with  him.  Misbehaviour  and  misde^ 
taeanor  are  words  equally  extensive  and  correla-* 
tive ;  to  misbehave  or  to  misdemean  is  precisely 
the  same ;  and,  as  I  have  shewn  that  to  misde- 
inean,  or,  in  other  words  to  be  guilty  of  a  misde<* 
toeaaor,  is  a  violation  of  some  law  punishable^  so 
of  course  misbehaviour  must  be  the  violation  of  a 
wmilar  law. 

The  same  hdUol-able  gfentleman  has  mentioned 
^  impeachment  and  conviction  of  Judge  Addison^ 
and  hath  told  us  that  he  was  not  impeached  for  the 
breach^t)f  any  law^  but  only  for  rude  or  unpolite 
^nduft  to  his  brother  judge  ;— *-that  ibis  objection 
*^made  with  much  ^enei'gy  on  his  defence,  but 
ttatthe  Senate  \irere  convinced  by  the  great  talents 
«id  eloquence  of  Mn  Dallas,  and  some  other  gen- 
^l^iQ^i  that  the  objection  was  groundless  ;  they 
^forc  convlded  and  removed  him.  I  have  not 
krethe  proceedings  against  Judge  Addison,  and 
fterefore  it  is  possible  the  Senate  of  Pennsylvania 
^fted  themselves  into  a  court  of  honor  to  punish 
Jjfat  tticy  might  consider  breaches  of  politeness  ; 
^^  doth  this  honorable  court  sit  here  to  take  its 
P^ccdents  from  the  state  of  Pennsylvania  or  any 
^x  Mate,  however  respectable  ?  I  should  rather 
nope  that  this  honorable  court  should  furnish  pre- 
ccdents^  which  might  be  respe6led  and  adopted  by 
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the  (liferent  states.  I  would  also  ask,  when  Wlt9 
that  precedent  established  ?  Was  it  not  at  a  time 
when  there  is  too  much  reason  to  believe  that  the 
warmth  and  violence  of  party  had  more  influence 
in  it  than  justice  ;  and,  that  the  senate  of  Pena« 
sylvania  overleaped  their  constitutional  limits  if— • 
but  if  we  are  to  go  to  Pennsylvania  for  a  precedent^ 
why  should  we  not  be  guided  by  that,  which  the 
same  state  .has  so  recently  given  us  in  a  trial  in 
which  that  gentleman  bore  so  conspicuous  a  part  2^ 
a  precedent  of  acquittal ;  a  precedent  which  wc 
are  perfe6lly  willing  should  be  adopted,  and  whiclk 
we  trust  will  be  adopted  on  the  present  occa^-^ 
sion. 

My  observations  thus  far  have  been  principally 
with  a  view  to  establish  the  true  construction  of 
our  constitution,  as  relates  to  the  doflrine  of  im- 
peachment, I,  now,  Mr.  President,  will  proceed 
to  the  particular  case  before  this  honorable  courts 
and  in  the  first  place  I  agree  with  the  honorable 
managers,  that  there  is  a  manifest  difference  evec^ 
between  the  credibility  of  witnesses,  and  the  cre- 
dibility of  testimony,  for  I  admit,  if  witnesses  are 
equally  credible,  and  some  swear  that  words  were 
uttered,  or  a€ls  were  done,  and  others  that  they 
did  not  hear  the  words,  or  that  they  did  not  see  the 
ai^s  done,  the  presumption  is  certainly  in  favor  oC 
the  positive,  and  against  the  negative  testimony. 
But  this  must  be  admitted  with  considerable  re-* 
strictions. 

If,  immediately  after  a  transaction,  there  is  a 
full  and  clear  memory  of  the  words  spoken,  or  tho 
a6ls  done,  there  is  great  reason  to  credit  the  testi« 
mony  ;  but  even  in  that  case,  if  there  are  a  num* 
ber  of  persons  equally  respectable,  having  equal 
opportunity  to  hear  and  see,  and  who  were  atten* 
tive  to  what  took  place,  and  none  of  them  heard  or 
saw,  what  is  testified  by  a  single  witnessi  there 
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irouU  be  great  reason  to  suspe£t  the  affirmative 
witness  to  be  mistaken ;  more  so  if  the  transact! < 
ons  had  happened  for  some  years  antecedent  to  the 
examination. 

Bat,  as  to  ^Heathy  we  do  not  conp'adidt  him 
%vrtly  by  negative  testimony ;  we  contradi6l  him 
if  a  series  of  positive  fa£ts  which  my  honorable 
coHeague  (Mr.  Key)  has  detailed,  proved  by  cha« 
raders,  whose  veracity  cannot  be  doubted^  which 
positive  fa6is  incontestibly  shew  that  what  he  swore 
Beyer  could  have  taken  place.  And,  here  again, 
pennit  me,  sir,  to  make  a  further  observation, 
that,  where  a  person  is  charged  criminally  for 
words  he  is  supposed  to  have  uttered,  those  words 
ought  to  be  proved  vjttb  precision.  Every  witness 
on  this  occasion,  who  hath  been  examined  as  to 
expressions  used  by  my  honorable  client,  either 
on  the  one  or  other  charge,  which  are  held  as  ex« 
ceptionable,  declares  he  cannot  pretend  to  recoU 
fcctthe  express  words  uttered  by  the  judge,  but 
only  to  state  what  at  this  distance  ot  time,  he 
can  consider  the  amount  of  what  was  said.  Nay, 
Messrs.  Lewis  and  Dallas  declare  further,  that  they 
cannot  pretend  to  say  with  accuracy,  what  part  of 
fl»e  conversation,  of  which  they  give  testimonj-, 
took  place  on  the  first  or  the  second  day,  or  in 
wbat  order.  Such  kind  of  testimony,  therefore, 
otight  to  be  received  with  great  caution,  and  not 
to  be  considered  as  conclusive.  On  this  subjeft 
Iwilltrouble  this  honorable  court  with  a  passage 
fromM'Nally's  treatise  on  evidence,  page  518. 

**  It  is  no  evidence  in  a  criminal  case,  that  the 
^fendant  said  so  and  so,  or  in  other  words  to  the 
Jie  effcft,  because  the  court  must  know  the  very 
^ds  to  judge  of  their  force  and  effect.  2  Hawk* 
ca.46. 

*'  And  the  reason  of  this  rule  is,  that  of  words 
spoken,  there  can  be  no  tenor,  that  ib  transcript, 
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for  there  is  no  original  to  compare  them  with* 
there  is  of  words  written  :  and  though  there  hav^ 
been  attempts  to  plead  a  tenor  of  words  spoken  >  i^ 
has  never  been  allowed »  And  therefore  if  a  plain  ?• 
tiff  declares  for  words  spoken,  a  variance,  in  th^ 
omission  or  addition  of  a'  word,  is  not  material ^ 
and  it  is  sufficient,  if  so  many  of  the  words  b^ 
proved  and  found  a^  are  in  themselves  actionable «. 
12.  Vin.  abr.  68.  pi.  46. 

^<  So  in  Hussey  v^.  Cooke,  Easter,  }8,  Jac.  1« 
in  the  Star-chamber.  The  court  held,  that  if  a 
witness  depose  that  a  defendant  did  persuade  a  ju«> 
ror  to  appear  and  to  do  him  reasonable  favor,  qp 
words  to  the  like  effcfV,  this  is  no  sufficient  prooF 
in  criminals,  because  the  court  must  know  th^ 
very  words  to  judge  of  their  force  and  effect » 
Hob.  294.  Fos.  200.  1  Hale,  p.  6.  111.  Kel.  14. 

^^  Hale,  Coke,  and  FoUcr,  fully  justify  the 
principle  of  this  rule^  Foster  says,  as  to  mertt 
words  supposed  to  be  treasonable,  they  differ 
widely  from  writings  in  point  of  real  malignity, 
and  proper  evidence.  They  are  always  liable  to 
great  misconstruction  from  the  ignorance  or  inat« 
tention  of  the  bearers,  and  too  often  from  a  motive 
truly  criminal.  And  therefore  I  choose  to  adhere 
to  the  rule  which  hath  been  laid  down  on  more  oc- 
casions than  one  since  the  revolution,  that  loose' 
words  to  any  act  or  design  are  not  overti>acts  of 
treason.     Fost,  200. 

**  Keyling  says,  I  see  no  difference  between 
words  reduced  into  writing  and  words  spoken^ 
Foster  answers,  the  difference  appeareth  to  me  to 
be  very  great,  and  lieth  here.  Seditious  writings 
are  permanent  things,  and  if  published,  they  scat, 
ter  die  poison  far  and  wide.  T  hey  are  acts  of  de« 
liberation  capable  of  satisfa£lory  proof,  and  not  or* 
dinarily  liable  to  misconstruction  ;  at  least  they  are 
l$ubmitt^4  tp  the  judgm(^nt  of  the  court,   nakec| 
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ttd  undisguised  as  they  come  out  of  the  author*s 
kuds.  Words  are  transient  and  fleeting  as  the 
inod,  the  poison  they  scatter  is  at  the  worst  confin* 
d  to  the  narrow  circle  of  a  few  hearers :  they 
arefrequently  the  effect  of  sudden  transport,  easily 
msuaderstood  and  often  misrepeated.  Keyling 
13.  Fos.  200* 

"  The  suppression  of  a  word  or  syllable  may 
change  the  sense ;  so  the  change  of  an  emphasis* 
So  words  spoken  in  exclamation,  conveying  by 
found  and  gesture  surprise  and  abhorrence,  may 
be  represented  in  evidence  as  spoken  blasphemous- 
Jy  or  seditiously.'* 

Sir  Michael  Foster,  a  judge  whose  worth  has 
iddom  been  equalled,  perhaps  never  surpassed, 
and  who  has  so  correftly  observed,  that  a  popular 
judge,  that  is,  one  who  in  his  decisions  seeks 
titer  popularity,  was  one  of  the  most  contempti* 
1^  beings  in  the  world,  is  referred  to  as  an  autho- 
Htjr. 

This  principle  equally  applies,  where  a  person 
is  charged  criminally  on  account  of  words  spoken, 
whether  the  offence  is  supposed  to  be  treason,  or 
•nly  misdemeanor  ;  the  case  referred  to  in  Hobart, 
P8ge294,  is  an  authority  in  point ; — it  is  true,  this 
pMe  vas  determined  in  the  Star  chamber^  but  be- 
wg  determined  in  favor  of  the  person  accused,  it 
womes  an  higher  authority — Star  chamber  cases 
^c  only  complained  of  on  account  of  their  oppres- 
vm, 

I  will  now,  Mr.  President,  proceed  to  consider 
^  conduct  of  my  honorable  client  on  the  trial  of 
'rics,  and  to  examine  the  law  upon  that  case,  and 
rfcourse  to  investigate  the  rights  of  judges,  in 
^inal  cases,  as  well  as  the  rights  of  attornies. 
*do  not  mean  to  go  minutely  into  the  testimony, 
*Mch  has  been  given  in  that  case;  but,  taking  it 
''P  on  that  given  by  Messrs.  Lewis  and  Dallas,  to 
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examine  whether  the  court  is  to  controul  the  coun- 
sel, or  to  be  mere  cyphers,  destitute  of  authority 
to  restrain  and  keep   within  bounds  the  lawyers 
when  acting  improperly.     The  whole  of  the  prac- 
tice, of  which  I  have  heard,   during  this  trial,  as 
being  usual  in  the  courts  of  Pennsylvania  and 
Virginia,  hath  been  to  me  at  least  as  novel  as  the 
conduct  of  judge  Chase  appears  to  have  been  to  the 
honorable  managers.      /,  sir,  have  always  consi- 
dered it  the  province  of  the  court  in  the  course  of  a 
trial  in  all  gases,  whether  civil  or  criminal,  to  de- 
clare what  is  the  law.      This  right  is  admitted  in 
civil  cases,  but,  it  seems,   is  denied   in  criminal. 
And  therefore,  it  is  contended,  that  in  criminal 
cases  counsel  have  a  right  to  address  the  jury  upon 
the  law,*"  4nd  to  urge  them  to  determine  the  law  in 
contradiction  to  the  decision  of  the  court.      Hour 
doth  the  jury   acquire  the  power  of  deciding  the 
law  in  any  case  ?     Because,  upon  the  general  issue^ 
haying  a  right  to  give  a  general  verdict,   which 
involves  both  law   and  fact,  the  jury  incidentally 
have  the  power  to  decide  the  law.     But  this  doth 
not  authorise  them  to  give  a  verdict  contrary  to  laur. 
When  a  case  comes  before  a  jury,  the  court  informs 
them  what  is  the  law  if  they  believe  the  facts  given  in 
evidence  ;  if  they  do  believe  the  facts  they  are  bound 
in  duty  to  decide  according  to  the  law  thus  ex- 
plained to  them  by  the  court.     The  decision  ought 
to  be  the  same  as  if  the  facts  had  been  found  by  the 
jury  in  a  special  verdict,  and  the  law  left  to  the 
court.     The  jury,  I  admit,  have  the  power  to  de- 
cide  the  law  contrary  to  the  direction  of  the  court, 
but  I  deny  that  they  have  a  right  to  do  it.     No 
person  will  deny  that  it  is  much  more  proper  for 
the  court  to  decide  the  law  than  that  it  should  de- 
pend upon  jurors,  who  in  general  are  ignorant  of 
the  lawt     In  civil  cases,  a  jury  sometimes  give    a 
verdict  contrary  to  the  direction  of  the  court,  but 
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the  court  correct  this  abuse  of  power  by  interposing 
and  granting  a  new  trial,  thereby  correcting  the 
eiils  which  would  result  from  such  abuse. 

Let  us  then  examine  this  question  as  to  criminal 
cases.  Is  it  not  as  important  to  society,  that  there 
diould  be  uniform  and  fixed  principles  for  the  de- 
cision in  criminal  as  in  civil  cases  ?  Would  it  not 
be  highly  improper  that  one  man  should  be  con- 
fided for  a  crime,  and  another  who  had  committed 
the  same,  be  acquitted,  merely  from  the  passions, 
prejudices  or  ignorance  of  jurors,  influenced 
thereby  to  decide  the  law,  differently  in  the  different 
cases,  though  perfeftly  similar  in  criminality  ?  No 
person  can  doubt  on  this  subje(f). 

Where  then  is  the  difference  between  civil  and 
criminal  cases  ?  It  is  not  that  the  jury  have  a 
^eaier  right  to  decide  the  law  in  the  last  than  in 
i^t  first ;  but,  that  having  the  power  to  give  a  ge- 
Bcrd  verdift,  which  incidentally  involves  the  law, 
they  may  give  a  verditl:  contrary  to  law,  and  con- 
trary to  the  direction  of  the  court ;  and  the  courts 
^fjustice,  not  having  in  criminal  cases,  through 
tenderness,  enforced  the  remedy  of  a  new  trial,  the 
abuse  of  power,  thus  praflised  in  some  cases  by^ 
j<iries,  have  been  uncorrefted.  No  person  can 
doabt,  but  that  juries  in  criminal  as  well  ^s  in  civil 
cases  ought  to  give  their  verdidl  according  to  law, 
^,  whenever  they  do  not,  they  are  answerable  to 
4eir  consciences  and  to  their  God,  however  they 
^y  be  exempt  from  human  punishment. 

The  right  of  the  court  to  decide  the  law  is  th# 
^flff/f  in  criminal  as  in  civil  cases.  If  there  is  a 
demurrer  to  an  indiftment,  the  court  decides  with- 
^tthe  intervention  of  a  jury.  If  there  is  a  de- 
l^^urrer  to  evidence,  the  court  decides  the  law— so 
jf  a  special  verdict  is  found,  which  may  be  found 
^  ^  criminal,  as  well  as  in  a  civil  suit* 


The  power  of  the  jury»  as  I  have  before  said,  to* 
decide  against  law,  doth  not  give  them  the  rights 
any  more  than  the  power  of  a  person  to  knock  down 
a  man  weaker  than  himself  gives  him  the  right  so 
to  do.  And  if  juries  in  any  case,  knowingly  give  sL 
verdiifl  contrary  to  the  law,  instead  of  a^ing  im^ 
partially^  which  is  the  duty  of  a  jury,  they  aft  with 
criminal  partiality* 

So  great  is  the  difference  of  sentiment  betweeii 
the  honorable  managers,  and  some  of  the  witnesses^ 
who  have  been  examined  in  this  trial,  and  myself^ 
upon  the  right  of  juries  to  decide  the  law  in  crimi^ 
nal  cases,  that  in  confirmation  of  my  own  senti* 
ments,  and  to  convince  this  honorable  court  I  do 
not  wish  to  impose  upon  them,  I  hope  I  shall  be 
indulged  in  reading  to  them  a  very  respeftable 
authority  upon  this  subjed<  It  will  be  found  in 
Co.  Lit.  155,  as  follows  : 

"**  The  mo&t  usual  trial  of  matters  of  fa€V,  is  \yy 
twelve  such  men ;  for,  ad  questionem  Jacti  non 
respondent  judises ;  and  matters  in  law  the 
judges  ought  to  decide  and  discuss  ;  for,  ad  ques^- 
tionem  juris  non  respondent  juretoresJ^  Upon 
this  is  the  following  note  i 

*•  This  decantatunty  as  Lord  Chief  Justice 
Vaiighan  calls  it  on  account  of  its  frequency  in  the 
books,  about  the  respcflive  provinces  of  judge  and 
jury,  hath,  since  Lord  Coke's  time,  become  the 
subjeft  of  very  heated  controversy  especially  on 
prosecutions  for  state  libels  ;  some  aiming  to  ren* 
der  juries  wholly  dependent  on  the  judge  for  mat- 
ters of  law,  and  others  contending  for  nearly  a 
complete  and  unqualified  independence.'* 

**  In  rcspetl  to  my  own  ideas  on  this  subjeft, 
snys  Mr.  Ilargrave,   they  are  at  present  to  this 

**0n  the  one  hand,  as  the  jury  may  as  often  as 
they  think  fit,  find  a  general  vcrdift,  I  thefore  think 
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it  unquestionable,  that  they  so  far  may  decide  updti 
the  law  as  well  as  fa6l,  such  a  verdicjt  necessarily 
involving  both.  In  this  I  have  the  authority  of 
Littleton  himself,  who  writes^  that  if  the  inquest 
win  rake  upon  them  the  knowledge  of  the  law  upon 
the  matter,  they  may  give  their  verdict  generally  : 

*'  But  on  the  other  hand  I  think  it  seems  clear^* 
that  questions  of  law  generally  and  more  properly 
belong  to  tlie  judges ;  and  that,  exclusively  of  th6 
fitness  of  having  the  law  expounded  by  those  who 
are  trained  to  the  knowledge  of  it  by  long  study 
and  practice,  this  appears  from  various  consider^^. 
tions. 

*'  1st.  If  the  parties  litigating,  agree  in  their 
facts,  the  cause  can  never  go  to  a  jury,  but  is  tried 
on  a  demurrer ;  it  being  a  rule,  and  I  believe  with- 
out exception,  that  issues  in  law  are  ever  deter- 
mined by  the  judges,  and  only  issues  of  fact  ar6 
tried  by  a  jury. 

**  2d.  Even  when  an  issue  in  fact  is  joined,  and 
comes  before  a  jury  tor  trial,  either  party,  by  de- 
murring to  evidence,  which  includes  an  admission 
of  the  fact  to  which  the  evidence  applies,  may  so 
far  draw  the  cause  from  the  cognizance  of  the  jury^ 
for  in  that  case  the  law  is  reserved  for  the  decision 
of  the  court  from  which  the  issue  of  the  fact  comes» 
and  the  jury  is  either  discharged,  or  at  the  utmost^ 
only  ascertains  the  damages. 

"  3d.  The  jury  is  supposed  to  be  so  inadequate 
to  finding  out  the  law,  that  it  is  incumbent  upon 
fte  judge  who  presides  at  the  trial,  to  inform  them 
^hat  the  law  is  ;  and,  as  a  check  to  the  judge  in 
tJ«  discharge  of  this  duty,  either  party  may,  under 
l^e  statute  of  Westminster,  the  fid.  C.  31.  make 
tis  exception  in  writing  to  the  judges  diredion, 
and  inforce  its  being  made  a  part  of  the  record,  so 
^  afterwards  to  found  error  upon  it. 

20 
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"  4th.  The  jury  is  ever  at  liberty  to  give  a  spe* 
cial  verdict,  the  nature  of  which  is  to  find  the  fact 
at  large,  and  leave  the  conclusion  of  law  to  the 
judges  of  the  court  from  which  the  issue  comes. 
Formerly  indeed  it  was  doubted,  whether  in  cer- 
tain cases  in  which  the  issue  was  of  a  very  limited 
and  restrained  kind,  the  jury  was  not  bound  to  find 
a  general  venlict.  But  the  contrary  was  settled  in 
Uowman's  case,  9.  Coke,  11.  b.  and  the  rule  now 
holds  both  in  chmins^l  and  civil  cases  without  ex* 
ceptioD  • 

**  5th.  Whilst  attaints,  which  still  subsist  in  law* 
were  in  use,  it  was  hazardous  in  a  jury  to  find  a 
general  verdict  where  the  case  was  doubtful,  and 
they  were  apprized  of  it  by  the  judges,  because 
if  they  mistook  the  law,  they  were  in  danger  of  an 
attaint. 

**  6th.  If  the  jury  find  the  facts  specially,  arid  add 
their  conclusion  as  to  the  law,  it  is  not  binding  on 
judges,  but  they  have  a  right  to  controul  the  ver- 
dict, and  declare  the  law  as  they  conceive  it  to  be» 

"  7th.  The  courts  have  long  exercised  the  power 
of  granting  new  trials  in  civil  cases  where  the  jury 
find  against  that,  which  the  judge  trying  the  cause^ 
or  the  court  at  large,  holds  to  be  law  ;  or  where  the 
jury  find  a  general  verdict,  and  the  court  conceives 
that  on  account  of  difiiculty  of  law  there  ought  to 
have  been  a  special  one*  Though  too  in  criminal 
and  penal  cases,  the  judges  do  not  claim  such  a 
discretion  against  persons  acquitted,  the  reason  I 
presume  is  in  respect  of  the  rule  that  nemo  bis 
punitur  aut  vexatur  pro  eodem  dilecto^  or  the  hard* 
ship  which  would  arise  from  allowing  a  person  to 
be  put  twice  in  jeopardy  for  one  offence,  and  if  this 
be  so,  it  only  shews  that  on  that  account,  an  ex- 
ception is  made  to  a  general  rule.  Upon  the  whole, 
as  my  mind  is  affected  with  this  interesting  subject 
tbc  result  is,  that  the  immediate  and  direct  right  of 
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deciding  upon  questions  of  law,  is  entrusted  to  the 
judges;  that  in  a  jury  it  is  only  incidental ;  that 
in  the  exercise  of  this  incidental  right  the  latter 
are  not  only  placed  under  the  superintendence  of 
the  former,   but  are  in  some  degree  controUuble 
by  them ;  and  therefore,  that  in  all  points  of  law, 
arising  on  a  trial,  juries  ought  to  shew  the  most 
respectful  deference  to  the  advice  and  recommen- 
dation  of  judges.      In  favour  of  this  conclusion, 
the  condufSt  of  juries  bears  ample  testimony ;  for 
to  their  honor  it  should  be  remembered,  that  the 
examples  of  their  resisting  the  advice  of  a  judge,  in 
points  of  law,   are   rare,  except  where  they   liave 
been  provoked  into  such  an  opposition    by  the 
grossness  of  his  own  misconduf):,  or  betrayed  into 
an  unjust  suspicion  of  his  integrity  by  the  misre- 
presentations and  ill  practices  of  others.     In  civil 
cases,  particularly  where  the  title  to  real  property 
is  in  question,  juries   almost   universally  find  a 
special  verdifl  as  often  as  the  judge  recommends 
their  so  doing  ;    and,  though   in  criminal  cases 
special  verdi6ls  are  not  frequent,  it  is  not  from  any 
averseness  to  them  in  juries,  but  from  the  nature 
oi  criminal  causes,  which  generally   depend  more 
upon  the  evidence  of  fadts  than  any  difficulty  of 
hvr.    Nor  is  it  any  small  merit  in  this  arrange- 
roent,  that  in  consequence  of  it,  every  person  ac- 
cused of  a  civil  crime,  is  enabled  by  the  general 
plea  of  not  guilty,  to   have  the  benefit  of  a  trial, 
ia  which  the  judge  and  jury  are  a  check  upon  each 
other ;  and  that  ^is  benefit  may  be  always  enjoyed, 
except  in   such  small  offences  as  are  left  to  the 
summary  jurisdi6lion  of  a  justice  of  the  peace, 
which  exception,  from  the  necessity  of  the  times, 
is  continually  increasing,  but  which  however  can- 
not be  too  cautiously  extended  to  new  objefils. 
Thus  considered,  the  distinftion  between  the  office 
of  judge  and  jury   seems  to  claim  our   utmost 
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* 

respedl.  May  this  wise  distribution  of  power  be-." 
tween  the  two,  long  continue  to  flourish,  unspoiled 
either  by  the  proud  encroachments  of  ill  designing 
judges,   or    the  'wiid  presumption  of  HcentiQus 

juries, ^^ 

In  this  prayer  I  most  cordially  join,  and  wttH 
the  learned  commentator,  hope  that  this  wise  dis- 
tribution of  power  may  long  continue  to  flourish 
unimpaired  either  by  the  proud  encroachments  of 
ill  designing  judges,  or  the  wild  presumption  of 
licentious  jurors.  Such  as  I  have  here  stated,  X 
consider  the  principles  of  the  English  law,  and  to 
these  principles  I  cheerfully  subscribe. 

But  the  principles  adopted  on  this  impeachment, 
and  advocated,  as  I  understand,  by  the  honorable 
managers,  appear  to  me  to  have  a  dired  tendency 
to  break  down  every  barrier  between  the  province 
of  the  court  and  the  jury,  giving  every  thing  to  the 
latter  and  nothinjg;  to  the  former  ;  and  so  &r  from. 
placing  them  or  the  counsel  under  the  dire£lion  and 
controul  of  the  court,  prohibit  the  court  from 
restraining  either  the  jury  or  the  counsel,  under 
the  danger  of  impeachment.  I  differ  with  them. 
If  in  any  case  the  law  is  known  to  be  settled  by  a 
uniformity  of  decisions,  a  court  of  justice  degrades 
itself  if  it  permits  counsel  to  take  up  their  time  in 
arguing  against  it.  If  the  question  is  not  consU 
dered  as  fully  setded,  counsel  certainly  ought  to 
be  heard,  but  it  is  to  the  court  they  ought  to  ad- 
dress themselves.  In  England  the  first  lawyers 
who  have  ever  existed,  have  not  thought  themselves 
degraded  by  arguing  the  law  in  criminal  as  well  as 
in  civil  cases,  before  the  court.  If  counsel  should 
attempt  to  impose  on  the  jury  what  is  not  law,  is 
the  court  to  sit  tamely  by,  and  suifer  them  to  pro- 
ceed ?  Such  has  not  been  the  praAice  in  the  courts 
which  I  have  attended.  W  here  the  law  is  known 
to  be  settled,  or  where,  upon  application  to  the 
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tourt,  a  determination  is  given,  the  counsel  must 
p  before  the  jury  upon  the  fa£V,  and  endeavor  to 
distinguish  his  c^se,  and  shew  that  it  doth  not  come 
within  the  law  as  established  ;  for  should  counsel 
Htwnpt  to  state  any  thing  to  the  jury,  which  ap. 
prs  designed  to  controvert  the  law  as  declared, 
fcy  are  immediately  stopped  by  the  court,  and  to 
persist  would  be  considered  highly  indecorous,  nor 
would  the  court  permit  it  to  be  done.  In  Mary- 
bd  the  lawyers  do  not  claim  as  a  constitutional 
right,  to  mislead  and  deceive  the  judges,  much  less 
to  mislead  and  deceive  th^  jurors,  free  from  any 
[Controul  of  the  court. 

!  But  it  has  been  said  that  juries  are  most  proper 
jto  decide  the  law  in  criminal  cases,  thereby  to 
Iprevent  a  criminal  from  being  borne  down  and  op- 
pressed by  the  weight  of  the  prosecuting  power. 
What  case  can  arise  in  this  country,  to  which  this 
trgument  can  apply  ?  In  England,  before  the  re- 
▼ciution,  while  judges  were  dependant  on  the 
crown,  if  also  wicked  and  coirupt,  there  might, 
where  government  was  interested,  be  some  such 
cases.  But  is  our  situation  to  be  compared  to  that 
of  England,  at  that  time  ?  If  so,  it  was  not  worth 
while  for  us  to  have  taken  upon  ourselves  the  risks 
of  the  late  revolution  to  have  changed  our  govern- 
ment, 

Is  there  any  thing  to  induce  judges  to  oppress 

[  >^  individual  even  though  offensive  to  govem- 

***ent,  while  they  are  independent  ?     Any  danger 

<^that  kind  is  to  be  apprehended  from  judges  who 

^  dependent. 

And  hence  flowed  the  great  constitutional  pro- 

JTsion,  which   secures  the   independence  of    the 

I  Judges,  which  secures  them  from  being  removed 

i  *  punished  while  they  discharge  their  duty. 

,  What  probability  is  there  that  a  judge  would  do 

'^justice  10  any  person  with  a  view  to  please  any 
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party,  when  he  could  have  but  very  little  prospect 
of  revjardy  and  would  be  sure  that  though  he  did 
his  duty  he  could  not  be  removed  from  office  or 
exposed  to  injury? 

I  wish  diis  honorable  court  to  refleft  on  the 
nature  of  man.  In  a  government  like  ours,  there 
will  always  be  majcrities  and  minorities*  Mino- 
rities will  often  be  powerful,  and  frequently  in  due 
time  become  majorities :  If  a  judge  should  do  an 
aft  pleasing  to  the  majority,  he  must  know  it  may 
render  him  hateful  to  the  minority,  who  in  course 
of  events,  may  get  the  power  in  their  hands.  If  he 
endeavors  to  ingratiate  himself  with  the  minority, 
he  exposes  himself  to  the  displeasure  of  the  ruling 
majority.  It  is  the  duty  of  a  judge  to  enforce  the 
laws^  while  they  exists  bovjever  unpopular  those 
laws  may  be  to  any  portion  of  the  community.  If 
he  enforces  such  laws,  he  will  gain  the  approbation 
of  one  party,  but  he  will  as  certainly  be  disapproved 
by  the  other.  Would  you  then  wish  that  your 
judges  should  be  exposed  to  be  removed  from  office 
because,  by  the  most  honest  conduct^  they  had  dib- 
pleased  one  party  or  the  other,  and  leave  them  at 
the  mercy  of  those  who  should  from  time  to  time, 
hold  the  power  of  government  in  their  own  hands  f 
No,  it  is  the  sacred  independc?2ce  of  the  judiciary, 
and  that  alonc^  which  can  be  the  best  security  that 
the  judges  shall  not  aft  with  oppression. 

But  let  me  ask  further,  are  juries  more  free  from 
undue  influence  than  judges?  Have  they  greater 
inducements  to  do  what  is  right?  They  do  not 
possess  the  elevated  situation  of  the  judges,  they 
feel  not  the  same  responsibility  ;  whatever  may  be 
the  inipropriety  of  their  condudt,  it  would  probably 
be  scarcely  heaid  of  out  of  their  own  neighbc.rhooci, 
not  long  even  there.  They  are  liuble  to  all  the 
political  prcju'iiccs  of  men  devoted  to  the  different 
part  it  o  \\  I  ich  may  exist.     They,  are  generally  men 
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Etell?  Ignorant  of  the  law ;  nay,  I  shall  prove  when 
come  to  speak  of  Basset's  case,  that  though  the 
Managers  contend  the  jury  should  decide  the  law, 
let  ignorance  of  the  law  is  by  them  considered  the 
lilt  recommendation  of,  nay,  a  necessary  requisite 
fer  a  juror ! 
Can  it  then  be  wise  to  reduce  a  judge  to  the  hu- 
iating  situation  of  having  the  law  decided  by 
ch  a  body,  exposed  to  be  led  into  error  by  the 
enuity  of  counsel  ?  Can  it  be  the  wish  of  this 
court  to  trust  their  property,  their  lives,  ail  that  is 
»ost  dear  to  them,  even  as  to  legal  questions^  to 
Iheu'iW  ideas  of  jurors,  liable  to  all  the  frailties 
rf  human  nature,  in  preference  to  the  sound  dis- 
erction  of  judges  well  skilled  in  the  law,  and  hold- 
Bg  a  high  and  responsible  station  ? 

Having  laid  down  these  general  principles  as  to 
Ae  relative  rights  and  duties  of  the  court,  the  bar, 
ttid  the  jury,  I  shall  proceed  with  my  honorable 
client  to  the  state  of,  Pennsylvania. 

It  was  known  that  John    Fries,  charged  with 
treason,  had,  on  a  former  trial,  been  found  guilty, 
aftdthat  a  new  trial  had  been  granted  upon  a  sug- 
gestion, which  I  hope  will  not  become  a  precedent 
—will  never  be  a  rule  for  decisions.     When  I  say 
this,  I  mean  not  to  detract  from  the  merit  of  that 
^Wy  respectable    character  who  presided,    and 
who  granted  the  new  trial.     His  conduct  flowed,  I 
*Bi convinced,  from  his   humanity;  his  was  the 
worof  the  heart,  not  of  the  head.     It  was  an  ho- 
%st,  nay  an  amiable  error.     My  honorable  client 
Ww,  when  he  arrived  at  Philadelphia,  that  the 
^lof  Fries  was  to  take  place  that  term.     He  has 
l^n  acknowledged  by  the  honorable  managers,  to 
^  a  gentleman  of  the  highest  legal  talents.     In 
this  they   have   only  -done  him  justice  ;  and  have 
^en  as  prodigal  of  their  praise  as  his  warmcbt 
friends  could  have  wished.     It  would  have  givLU 
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me  great  pleasui*e   if  they  had  been  ^sjust  in  ex^ 
pressing  their  sense  of  his  integrity.     He  had  been 
in  the  pra6tice  of  the  law  for  forty  years,  and  also 
ajudge  for  a  number  of  years,  and    for  about  six 
years  I  believe,  presided  in  the  criminal  court  ot 
Baltimore  county,  where,  during  that  time,  there 
were  more  criminal   trials  probably    than  in  any 
other  court  in  A mericai     I   believe  I  speak  mode- 
rately, when  I  say  that  I  have  attended  on  behalf 
of  the  state,  at  least  five  thousand  criminal  trials  in 
that  court.     From  those  circumstances  it  is  to  be 
presumed  that  he  was  not  deficient  in  knowledge  of 
what  related   to  criminal  proceedings,  but  would 
behave  acted  the  part  of  an  upright  judge,  if  he 
had  not  endeavored  to  make  himself  master  of  the 
law  of  treason,  when  a  case  of  that   nature   was 
about  to  come  before  him  ;  particularly  the  law  of 
treason,  as  it  related  to  levying  war  against  the 
United  States,  or  in   adhering  to  those  who  levied 
war  against  them,  which  is  the  only  kind  of  trea- 
son that  our  constitution  acknowledges ;   although 
I  have  heard  1  must  own,  of  treason  against  the 
principles  of  the  constitution,  and  treason  against 
the  sovereignty  of  the  people,  words  well  enough 
suited  to  a  popular  harangue,  or  a  news-paper  essay, 
but  not  for  a  court  of  justice. 

When  judge  Chase  arrived  at  Philadelphia  he 
had  the  advantage  of  perusing  the  notes  of  judge 
Peters  and  the  district  attorney,  relating  to  the 
former  trial ;  he  thereby  l>ecame  well  acquainted 
with  all  the  points  at  that  time  ma^e  by  the  counsel 
for  Fries  ;  and  Mr.  Lewis  has  sworn,  that  all  the 
points  which  were  intended  to  have  been  made  be- 
fore judj^e  Chase,  had  been  made  at  the  former 
trial.  \Vhy  then  should  the  court  either  wish,  or 
he  obliged  to  hear  counsel  again  on  the  law  ?  1" 
two  previous  cases  the  law  had  been  settled.  Judge 
Patcrson,  a  gentleman  of  thtt   first  abilities,  nuld 
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id  amiable,  Vvhom  no  person  will  charge  with  ht^i 
\g  ot  a  vindiAive  oppressive  disposition^  and  who 
inly  has  more  suavity  of  manners  than  my 
lorable  client  had,  after  a  most  patient  and  full 
-ing,  where  emineirit  counsel  attended,  decided 
law  as  was  decided  by  the  respondents     Judge 
dell,  whose   encomium  has  been  most  justly 
ren  us  by  the  managers^  a  gentleman  of  great 
il  talents^  than  whom  no  worthier  man  has  left 
Es  for  a  better  world ;  and  who,  while  livings 
Inored  me  with  his  friendship,  after  having  heard 
jcssrs.  Lewis  and  l^allas,  and  after  full  and  pa- 
int investigation,  gave,  in  the  case  of  Fries  him<- 
,  a  similar  decision  ;  in  both  which  opinions 
Ige  Peters  perfcflly  coincided.      Under  thesd 
:umstances,  judge  Chase,  who  had  no  doubt  o( 
propriety  of  those  decisions,  to  prevent  waste 
lumewhen  there  was  so  much  business  to  tran- 
and  to  facilitate  the  business,  thought  it  best 
[inrorm  the  counsel  on  each  side,  that  the  court 
aidered  the  law  to  be  settled,  and  in  what  man* 
r.  For  which  purpose  iHey.  delivered  to  the  clerk 
copies  of  their  opinion,  one  for  the  counsel 
each  side,  the  third  to  be  given  to  the  jury,' 
they  left  the  bar.     On  this  subje6l,  Mn 
|vis,  in  his  testimony,  said  it  was  to  be  given  to 
jury  when  the  counsel  for  the  United  States  had 
-ned,  or  after  he  had  closed  the  pleadings,  but 
believed  the  last»     Mr.  Rawle  is  clear  that  it 
to  be  given  to  them,  when  the  case  was  finish* 
to  take  out  with  them. 

^0  gentleman  on  behalf  of  the  impeachment  has 
icd  the  correflness  of  this  opinion.  But  the 
inality  of  the  judge,  is,  we  are  told,  not  in 
opinion  itself,  but  in  the  manner  and  the  time 
^hich  it  was  given. 

*Vas  there  any  thing  improper  that  the  opinion 
•iould  be  reduced  to  nv riling  ?      Why  are  opi- 
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nions  given  ?    Surely  to  regulate  the  condufl  ol 
those  to  whom  given  ;  for  this  purpose  they  ough^ 
to  be  perfectly  understood,  and  in  no  degree  sub - 
jefl  to  misconception  ;  delivering  the  opinion,  in 
writings  greatly  facilitates  these  objects  ;  if  there- 
fore it  was  proper  to  give  an  opinion,  it  was  meri^ 
torious  to  reduce  it  to  writing,  and  judge  Chase, 
in  so  doing,  most  certainly  acted  with  the  stridlesi 
propriety.     And,  unless  a  court  of  justice  is  bound 
to  sit  and  hear  counsel  on  points  of  law,  where  they 
themselves  have  no  doubts,  before  they  give  theic 
opinion,  my  honorable  client  could  not  be  incor- 
rect in  delivering   it  at  the  time  when  it  was  deli- 
vered.    If  the  opinion   was  proper^  how,  I  pray, 
could  any  injury  ot.  done  to  Fri^s  by  its  being  deli- 
vered  ?     The  honorable  managers  say,  it  was  in- 
tended to   influence   the  jury.     In  the  first  place, 
this  assertion  is  not  supported  by  the  evidence. 
When  the  paper  was  thrown  on  the  clerk's  table, 
not  one  word  was  said  of  its  contents  ;  nor  did  the 
court  declare  any  opinion  on  Fries's  case.     They 
only  determined  the  indidment  correcl  in  point  ol 
form,  and  not  liable  to  be  quashed.     They  deter- 
mined that  the  overt  acts  stated  were  overt  a£ts  of 
treason,  if  Fries  had  committed  them,  but  whether 
Fries  had  committed  those  adls  remained  for  the 
jury  to  determine  upon  the  evidence  ;  as  to  that 
part  of  the  case   the   court  gave  no  opinion.     But 
the  honorable  managers  have   told  usthatJud^ 
Chase  must  have  known  what  were  the  facls  in  the 
case,  because  they  had  been  disclosed  in  the  former 
trial.     And  I  pray  you,  sir,  if  he  had  that  know« 
ledge,  could  it  alter  the  law  in  the  case^  or  rendci 
the  declaration  of  what  the  law  was,  more  impro* 
per?     But,  as  a  new  trial  was  granted,  the  judge 
could  not  know  what  additionial  evidence  might  be 
brought  forward  to  vary  the  case  from  its  former 
appearance. 
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Norifzrf,  sir,  the  judge's  condudl,  cither  itnprv 
pcriy  influence,  nor  was  it  intended  so  to  influence 
the  jury.     No  copy  of  the  opinion  would   have 
been  taken  but  for  the  condutl  of  Mr,  Lewis,  and 
to  testimony  has  been  offered  to  shew  the  least  pro- 
kbiiitj,  that  one  single  jury  man   ever  saw  the 
copy,  or  knew  one  word  of  its  contents.     Nay, 
sir,  it  is  proved,  that  judge  Chdisc  took  uncommon 
pains  to  prevent  any  of  the  jurors  from  being  pre* 
judiced  against  Fries  ;  for,  although  a  great  num- 
ber of  criminals  indicted  for   sedition,  submitted' 
to  the  court  before  Fries  was  put  upon  his  trial,  the 
judge  would  not  permit  one  single  ivitnessj  who 
H'as  summoned  against  Fries,  to  be  examined  on 
the  submissions,  least  the  jury,  by  an  examination, 
which    would  have  been,  as  to  Fries,  ex  parte^ 
might  take  up  prejudices  against  him.     This,  Mr 
President,  was  an  act  of  the  judge  that  carries  with 
it  the  most  convincing  proof,  that  he  had  no  %visi 
to  oppress  Fries ^  or  to  prevent  bimjrom  having  an 
impartial  trial :  and  I  pray  that  this  circumstance 
may  be  deeply  impressed  on  the  mind  of  every  mem- 
ber of  this  honorable  court. 

But  if  the  opinion  had  been  publicly  read  and 
known,  how  could  it  have  injured  Fries  ?  He  was 
to  have  an  impartial  trial.  What  is  the  meaning 
of  these  expressions  ?  It  is  a  trial  according  to 
law  and  fa6\,  in  which,  if  he  is  proved  innocent, 
he  shall  be  acquitted  ;  if  guilty,  convicted.  If 
dien  the  opinion  was  agreeable  to  law,  it  could  not 
prevent,  it  could  not  interfere  with  his  tiavmg  an 
impartial  trial.  If  in  any  case  a  person  is  acquitted^ 
vhcn  the  facts  are  clearly  proved,  and  the  law  is 
against  him,  it  must  be*  because  he  has  had  a  par^ 
tialj  not  an  impartial  trial. 

I  again  ask,  sir,  ought  the  court,  who  were 
perfefUy  satisfied  with  rfcspeft  to  the  law,  and  who 
considered    it  settled  by  previous    decisions,    in 
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irhich  they  perfeSUy  concurred,  to  have  wasted 
perhaps  several  days  of  the  public  time  before  they 
gave  their  opinion,  in  listening  to  Messrs.  Lewis 
and  Dallas,  exerting  all  the  powers  of  eloquence 
and  of  sophistry  to  mislead  their  judgment  ?  Nor 
did  even  judge  Chase  give  bis  opinion  without  the 
full  consideration  of  the  arguments  ofeach  of  these 
gentlemen,  in  the  very  case  of  Fries,  On  his 
urrival,  it  is  admitted  by  the  managers,  that  be 
became  perfeflly  acquainted  with  the  proceedings  in 
the  former  trial,  as  to  the  legal  questions  which 
had  occurred,  from  the  notes  of  judge  Peters  and 
of  the  district  attorney  ;  and  this  honorable  court 
have  had  an  opportunity  of  witnessing  with  what 
precision  that  gentleman  takes  down  the  substance 
of  proceedings  on  a  trial.  Judge  Chase  had  an 
opportunity  of  examining  and  considering  the  ar- 
guments used  by  Messrs.  Lewis  and  Dallas,  at  the 
former  trial,  on  the  different  legal  questions  then 
brought  forward,  the  authorities  produced,  and  the 
applicability  of  those  authorities*  He  there  saw 
every  thing  that  the  great  legal  knowledge  and 
high  talents  of  those  gentlemen,  indulged  to  the 
utmost  extent,  and  heard  with  the  greatest  patience^ 
had  produced  in  favor  of  Fries.  And  he  had  the 
opportunity  of  calmly  and  deliberately  considering 
the  whole  of  these  arguments  and  authorities  in 
his  chamber.  And  having  done  this,  where  would 
be  the  propriety  of  spendmg  day  after  day  in  lis. 
tening  to  the  same  arguments  orally  repeated  in 
court,  which  he  had  read  in  his  closet,  the  merit  of 
which  he  had  there  coolly  discyssed,  and  delibe- 
rately  decided  ? 

But  the  managers  say  that  this  ought  to  have 
been  done.  That,  though  the  court  had  no  doubt 
of  the  law;  and,  although  it  is  not  contended  but 
that  the  opinion  given  is  correft,  yet  it  was  the  duty 
of  the  court  to  have  patiently  listened  to  the  coun* 
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BcV  and  suffered  them  to  exert  all  their  eloquence, 
their  ingenuity  and  sophistry,  to  pervert  their  judg- 
ment, and  lead  them  into  error,  to  prevail  over 
their  understanding,  and  obtam  from  them  an 
erroneous  opinion.  And  yet  in  the  same  breath,  we 
are  told  by  one  of  the  honorable  mangers,  (Mr, 
Campbell)  that  if  a  judge  gives  an  erroneous 
opinion,  the  presumption  is  that  he  doth  it  from 
corrupt  and  criminal  motives ;  and  that  on  im- 
peachment, it  is  necessary  that  he  should  prove  the 
uprightness  and  integrity  of  his  intentions. 

Thus,  tlien,  they  insist,  that  if  a  judge,  intelli. 
gent,  sensible,  well  acquainted  with  the  law,  doth 
not  indulge  counsel  in  their  attempt  to  lead  him 
into  error,  he  is  to  be  impeached  for  it.  And,  if  the 
judge  should  listen  to  counsel  against  his  well 
formed  opuiion,  and  by  their  ingenuity  be  led  to 
give  up  his  better  judgment,  and  pronounce  an 
erroneous  opinion^  h^  is  to  be  impeached  for  that 
also ! 

Nay,  it  is  expressly  said,  that  the  more  com- 
pletely the  law  is  considered  to  be  settled,  the 
more  absolutely  necessary  it  is  that  the  criminars 
counsel  should  be  permitted  to  argue  the  law  to 
the  court,  and  to  contend  against  the  law  so 
^ttled.  Thus,  then,  I  suppose,  if  a  person  is  tried 
for  an  assault  and  battery,  the  prisoner's  counsel 
niubt  be  indulged  by  the  court,  and  that  under  pain 
of  impeachment,  in  spending  as  much  time  as  they 
please,  in  endeavoring  to  convince  the  court,  that 
to  come  up  behind  an  innocent  inoffensive  ^lan, 
and  frafture  his  scull  with  a  bludgeon,  doth  not 
Junount  to  an  assault  and  battery  ; — or,  if  a  person 
is  tried  for  a  burglary,  his  counsel  must  also,  under 
the  same  penalty,  be  indulged  in  the  endeavor  to 
convince  the.  court,  that  to  break  mto  a  dwelling- 
house  in  the  night  time,  and  steal  therefrom  is  not 
Ihe  offence  pf  burglar y» 
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But  the  honorable  managers  do  not  stop  even 
here.  They  say,  that  even  had  judge  Chase  in- 
dulged the  counsel  of  Fries  with  all  the  length  of 
time  they  might  think  proper,  in  an  endeavor  to 
pervert  the  judgment  of  the  court,  and  .  ihcir  en- 
deavor had  proved  unsuccessful,  the  court  vias 
further  under  pain  of  impeachment,  after  they  had 
corredlly  declared  the  law  to  the  jury,  to  suffer  the 
counsel  to  take  up  as  much  more  time  as  they 
pleased,  in  endeavoring  to  mislead  the  jury,  by  im- 
pudently and  insolently,  m  the  face  of  the  court, 
attempting  to  impress  them  with  tlie  idea  that  the 
court,  though  acting  under  a  solemn  oath,  and 
having  no  interest  to' mislead  them,  had  given  an 
erroneous  opinion  ;  and,  to  induce  them  to  receive 
the  law  from  the  counsel  themselves,  ailing  not 
under  similar  obligations,  but  whose  fame  and 
whose  fortunes  might  be  materially  benefitted  by 
deceiving  the  jury, — from  counsel  whose  every 
interest  might  be  to  pervert  justice. 

All  which  indulgence,  the  court,  it  seems,  is 
also  equally  bound  to  give  to  the  counsel  in  en- 
deavoring to  mislead  the  jury,  and  pervert  justice, 
in  the  cases  I  have  before  mentioned  of  assault  and 
battery,  or  burglary,  or  in  reality,  of  any  other 
offence,  however  inconttstiblc  the  principles  of  law 
in  such  cases  may  be.  Such  arc  the  constitutional 
rights,  which  criminals  and  thtir  counsel,  we  arc 
told,  possess  ;  the  constitutional  rir^ht,  if  possible, 
to  impose  upon  the  court ;  and,  if  they  fail  there, 
the  constitutional  right  to  impose  upon  the  jury  ; 
ill  other  words,  the  constitutional  right  to  pervert 
justice  ! 

Nay,  we  are  told  the  more  manifest  the  guilt, 
the  more  indisputably  criminal  the  offender  is,  the 
more  necessary  that  he  should  enjoy  these  constitu- 
tional rights  ;  and  so  it  would  be^  if  the  constitu- 
tion intended ,  as  seems  to   be  the  idea  of  the  ma- 


167 

na^rs,  that  guilt  should  go  unpunished;  since 
such  offenders  can  have  no  chance  to  escape,  un- 
less justice  be  perverted,  through  the  ingenuity  of 
counsel  operating  upon  the  ignorance,  the  passions 
or  the  prejudices  of  judges,  or  jurors. 

The  managers  have,  consistent  with  the  above 
idea,  which  they  seem  to  have  adopted,  exclaim- 
cd,  "  what  good  could  counsel  do  to  Fries,  after 
the  court  had  decided  the  law?  As  totheladls 
there  were  no  dispute.  Under  such  circumstances, 
to  assign  counsel  to  him,  was  mockery,  was  in- 
sult." 

In  reply,  I  will  admit,  that  Frics's  case  was  such, 
that  counsel  could  not  render  him  much  service, 
but  this  was  not  the  fault  of  the  court,  it  was  the 
feuhof  the  case  itself,  it  was  because  the  law  was 
clearly  against  him,  and  because  the  evidence  in- 
disputably  proved,  that  he  had  committed  a6\s, 
^hich  brought  him  within  the  law. 

In  such  cases,  what  is  the  duty  of  the  counsel, 
whether  assigned  by  the  court,  or  employed  by  the 
prisoner  ?  It  is  to  advise  the  prisoner  to  plead 
goiltjr,  /and  throw  himself  upon  the  mercy  of  his 
country,  instead  of  taking  up  the  time  of  the 
court,  and  creating  expencc  by  a  jury  trial  ;  but 
spch  advice,  however  agreeable  to  the  constitution 
o{  our  country,  would  not,  I  admit,  agree  very 
*cll  with  the  constitution  of  a  lawyer,  as  thereby 
he  might  occasionally  lose  large  fees  extorted  from 
a  criminal,  fed  on  the  vain  hope  that  the  eloquence 
and  chicanery  of  his  lawyer  mit;ht  procure  his  ac- 
quittal contrary  to  law,  and  contrary  to  evidence. 

But  counsel  inay  be  of  service  to  a  criminal  howe- 
^r  guilty  he  may  be,  and  has  duties  which  he  may 
corret\ly  perform  ;  the  counsel  mny  with  propriety 
avail  themselves  of  any  defedl  in  the  indictment  or 
other  proceedings  ;  they  may  take  care  that  the 
pannel  of  jurors  arc  legally  and  iaii>urLial!y  retufn- 
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ienges  td  jurors  ;  they  may  take  care  that  no  in^ 
Competent  witnesses  are  sworn,  and  that  no  impro» 
per  testimony  is  given ;  they  may  in  gny  questions 
of  laWi  hot  considered  settled,  be  heard,  aud  have 
the  questions  decided ;  in  fine,  they  may  take  care 
that  the  prisoner  has  ^/air  trial ;  but  when  all  this 
has  been  done^  if  agreeably  to  law^  Jind  clear  un- 
doubted evidence,  the  prisdher  is  guilty,  it  is  the 
duty  of  the  counsel  to  submit  his  client's  case  to  die 
honest  decision  of  the  jury,  without  any  atteitipt 
to  mislead  them  i  and  this,  whether  the  counsel 
are  appointed  by  the  court  or  employed  by  the  cri- 
minal Thus  lawyers  in  Maryland  are  in  the  habit 
of  conducing  themselves  in  such  cases^  and  thus 
ought  lawyers*  who  respedi  themselves,  and  have 
a  re{;ard  for  their  own  eharadlers,  to  condu£l 
themselves  in  all  places. 

i  have  heard  so  much,  Mr.  President,  in  this 
case,  about  the  constitutional  rights  of  criminals 
to  have  counsel  ;  and  that  the  counsel  should  argue 
to  the  jury  upon  the  true  construction  of  the  law, 
against  the  direflion  of  the  court ;  and,  that  the 
jury  have  the  right  to  decide  the  law  without  regard 
to  such  direftion  ;  and  finding  also,  that  this  arti- 
cle of  impeachment,  as  well  as  the  arguments  in 
support  of  it,  appear  to  be  grounded  on  these 
principles,  that  I  have  been  almost  induced  to  sup- 
pose  I  had  mis-read  the  eighth  amended  article  o( 
the  constitution,  but  on  turning  to  it,  I  find  that 
the  constitution  secures  to  the  criminal  the  assis- 
tance of  counsel,  to  see  that  his  trial  is  faiily  and 

-corrcifllycanduttcd,  but  has  not  given  to  the  per- 
son charged  with  an  offence,  or  to  his  counsel,  if 
he  is  guilty,  any  constitutional  riorhts,  for  the  pur* 
pose  of  his  evading  punishment  by  the  imposition 

of  couuiiel,  either  on  the  court  or  the  jury. 
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Whatever  may  have  been  the  practice^  I  have  • 
ever  considered  it  contrary  to  the  duty  of  counsel^ 
eitller  in  civil  or  criminal  cases,  to  exert  their  abi- 
lities in  attempting  to  procure  a  decision,  which 
they  are  conscious  is  unjust.  The  duty  of  a 
lawyer  is  most  certainl)%  in  every  case,  to  exert 
lumself  in  procuring  justice  to  be  done  to  his  cli- 
ent, but  not  to  support  him  in  injustice. 

Having   made  these  *  observations  on  the  relativ<i 
duties  of  the  court  and   counsel,  let  me  advert  a 
iDonient  to  the  condufl  of  Mr.  Lewis,  as  appears 
from  his  own  testimony.     When  my  honorable  clii 
ent  delivered   at  the  clerk's  table,  the  copy  of  the 
(Opinion  designed  for  the  defendant's  counsel,   hav- 
ing taken    it  in  his  hand— without   opening  it — 
without  reading  one   word — Mr.  Lewis  contemp- 
tuously threw  it  from  him,  publicly  declaring,  that 
•'  he  would  never  contaminate  bis  baud  by  receiv- 
ing into    it   a  prejudicated  opinion^  in   any  cause 
where    he    was  concerned,  from   any  judge  what* 
!  ever.'*       What    insolence  !     Would   to  God,    no 
*  bwyer  may  ever   contaminate  bis  band  in  a  moT6 
disgrace/ul  manrter,  than  by   receiving  therein  a 
f  sensible,  corre6l,  legal  opinion^  in  a  cause  about 
to  be  tried,  at  whatever  time  it  may  be  delivered  to 
him  ! 

He  also  infornis  us^    that  he  declared  to  the 
court,   that  he  never   had,  nor   ever  would  so  far 
degrade  nimself  as  a  lawyer,  as  to  argue  a  question 
of  law,    in  a  chminal   case,  before   the  court.—* 
What  ai*rogance !     Sir,    the    most    eminent,  the 
most   respectable    lawyers  both  in   England   and 
America,  have  been  in  the  constant  habit,  not  only 
of  arguing  questions  of  law   in  criminal  cases  be- 
fore the  court,  but  in  modestly  submitting  to  their 
decisions,  without  ever  considering  it  as  lessening 
their    consequence.     I   have  long  been  at  a  loss, 
sir,  for  the  enmity  the  state  of  Pennsylvania  has 
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shewn  for  its  bar,  and  the  desire  of  its  citizens  to 
get  rid  of  their  lawyers  ;  but  if  such  is  the  manner, 
in  which  the  lawyers  condufl  themselves  to  their 
courts — if  they,  when  they  are  employed  in  a  cause, 
claim  the  constitutional  right,  uncontrolled  by  the 
court,  ^instead  of  furthering  justice,  to  pervert  it; 
I  wonder  no  longer  why  the  citizens  of  that  state 
wish  to  be  freed  from  them;  and  will  readily  join 
in  the  sentiment,  "  the  sooner  the  better/*  I  will 
go  further,  and  say,  if  their  courts  submit  to  such 
condu£l,  and  think  themselves  bound  to  be  the 
passive  witnesses  of  sucli  perversion  of  justice,  it 
is  not  much  matter  how  soon  they  also  get  rid  of 
their  courts,  for  they  might  as  well  be  without 
them. 

The  principles  which  have  been  advocated  in 
support  of  this  article,  are  subversive  of  the  whole 
order  of  things  ;  instead  of  lawyers  being  the  of- 
ficers of  the  court,  subjefl  to  their  control,  and 
amenable  for  the  propriety  of  their  condu6l ;  the 
judges  must  be  the  menial,  degraded  instruments 
of  the  lawyers,  and  must  suit  their  condu£t,  not 
to  propriety  and  justice,  but  to  the  pleasure  of  any 
haughty  overbearing  lawyer,  possessing  abilities 
and  popularity,  and  that  too  under  the  hazard  of 
being  impeached  and  turned  out  of  office,  if  his 
principles  shouhl,  on  any  occasion,  render  him  res- 
tive, or,  in  the  language  of  the  testimony,  if  lie 
should  **  take  the  stud." 

And  here,  Mr.  President,  I  hope  I  shall  be  in- 
dulged with  some  enquiry  as  to  this  "  prcjudicated 
opinion  ;"  wbicb  Mr.  Lewis  seems  to  think  has 
such  a  contaminating,  polluting  tendency  to  the 
hand  of  a  lawyer,  and  of  which  he  was  so  appre- 
hensive,  that  he  would  not  retain  it  for  a  moment. 
I  confess,  I  feel  myself  here  at  a  loss  to  know  ex. 
aftly  what  the  witness  meant  by  a  '^  prcjudicartd 
opinion'^  on  the  law.     I  should  suppose   that  the 
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ptprcssion,"  if  it  can  in  any  instance  be  corrcftly 
applied,  must  mean  the  same  as  to  prejudge  thfe 
law;  which,  if  used  to  signify  any  thing  improper, 
must  be  confined  to  the  case  where  a  person  forms 
zntrroneous  opinion  of  the  law,  without  using  all 
dm  means  to  acquire  correal  information. 

To  prejudge  any  case,  I  consider  as  meaning, 
ttat  a  person  without  competent  knowledge  of 
kls,  hath  formed  an  opinion  injurious  to  the  me- 
rits of  the  case.     If  the  term  prejudication  is  used 
ID  this  sense,  there  is  no  pretence  that  my  honora- 
ble client  gave  a  prejudicatcd  opinion  in  the  case  of 
Fries ;  for  it  is  not  alledged  that  the  opinion  given 
Tasnot  strictly  legal  and  correal.     Neither  Mr. 
lewis  nor  Mr.  Dallas  have  ever  attempted  to  ha- 
!ard  their  charafters  by  suggesting  the  contrary, 
uorhave  the  honorable  managers  taken  that  ground ; 
4ey  do  not  contest  its  propriety.     Should  they  iu 
theirreply,  I  shall  cheerfully  rest  that  question  upon 
4c  well  known   legal  abilities  of  judge   Iredell, 
Peterson,  my  honorable  client,  the  a:>sociate  judges, 
^'ho  concurred  with  them,  and  the  legal  knowledge 
of  this  honorable  court. 

Butif  by  a  prejudicatcd  opinion,  is  meant,  that 
the  judge,  from  his  great  legal  knowledge,  and  fu- 
Jttiliar  acquaintance  with  the  law,  as  relative  to  the 
^Wine  of  treason,  particularly  levying  war  against 
4e  United  States,  had  formed  a  clear  decided  t)pi- 
nion  that  the  fa6U  stated  in  the  indid^ment  against 
fries,  if  proved,  as  laid,  amounted  to  treason,  I 
^ill readily  allow  that  I  have  no  duubt  my  honora- 
•^le client  had //6//^  pr.^judicated  the  law,  not  only 
l^fore  Fries  was  brought  to  trial,  but  before  he 
f^ad  committed  the  treason  for  which  he  was  tried. 
?«tifihi^  manner  of  prejudicating  law  is  thought 
iniproper,  nay,  criminal,  inajudije,  a  prejudica- 
^^^u,  which  is  nothmg  more  than  an  eminent  and 
<^Qrrc6l  knowledge  of  the  lav/,  why  I  pray  are  gen- 
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tlemen  of  great  talents,  and  high  legal  attainments 
sought  for  in  your  appointments  of  judges  ?  How 
sir,  are  they  to  free  themselves  from  this  obnoxi 
cus  prejudication  of  the  law,  and  acquire  the. con 
tended  fitness  for  the  trial  of  a  cause,  but  by  for 
getting  all  that  legal  knowledge,  which  had  been  ; 
principal  inducement  to  their  appointment  ?  If  I 
understand  the  gentlemen,  to  gratify  their  ideas 
we  ought  to  have  judges,  who,  when  they  tak< 
their  seats  on  the  bench  to  preside  at  the  trial  of  s 
criminal,  should  not  have  one  single  legal  idea  re- 
lative  to  the  offence  about  to  be  tried,  but  should 
have  their  minds  exaflly  in  that  state,  in  which, 
some  ingenious  metaphysicians  tell  us,  the  human 
soul  is  when  first  united  to  the  body,  like  a  pure 
unsullied  sheet  of  white  paper,  ready  to  receive 
any  impressions  which  may  be  made  upon  it. 

Weil,  be  it  so,  and  let  us  consider  the  trial  of 
Fries  as  if  it  had  been  condu£led  on  that  principle. 
The  judges,  with  their  minds  like  this  white  sheet 
of  paper,  were  to  sit  still,  and  suffer  the  counsel 
to  scrawl  thereon  whatever  characters  they  pleased, 
-T"to  blot  and  toblurr  it,  until  they  were  perfefilly 
satisfied.  After  this  ceremony,  the  judges,  exa- 
mining the  impressions  thus  made  upon  the  ante- 
cedent clean  sheet,  were  from  these,  and  these 
only,  to  form  their  opinion  of  the  law.  And  this 
opinion,  having  been  thus  formed  from  nothing  but 
what  occurred  during  the  trial,  and  after  the  jury 
were  sworn,  would  not  be  called  a  prejudicated 
opinion,  and  therefore  I  presume  would  be  per- 
fe6Hy  satisfactory  to  the  honorable  managers.  So 
far  we  should  have  done  very  well  as  it  related  to 
the  trial  of  Fries.  But  next  day  another  criminal 
is  to  be  tried  for  a  similar  offence  ;  Messrs.  Lewis 
and  Dallas  are  not  his  defenders.  Getman  has  se- 
lefled  Mr.  Tilghman  for  his  counsel.  How,  I 
pray  you,  are  the  judges  to  be  qualified  to  preside 
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miik  propriety  in  thJs  trial  i     Yesterday  they  gave 
a  sslennn    determination  in   Fries's  case  upon  the 
^me  question  of  law  which   now  must  come  for^ 
ward  in  the  case  of  Getman.     Mr.  Tilghman  was 
not  then  heard.     The  opinion,  then  given,  is,  as 
to  3/r.  Tilghman  end  bis  client^,  as  much  a  preju- 
dicated    opinion,    an  opinion   as  contaminating  to 
tbe  hand  of  a  lawyer  to  receive,  and  as  highly  cri« 
minal  for  a  court  to  give,  as  was  the  opinion  given 
by  my    honorable   client.     What  can  be   done  ? 
The  minds  of  the  judges  are  no  longer  a  pure  un^ 
sullied  sheet  oj  paper.     Yesterday,  in  the  trial  of 
Fries,   they  had  been  scrawled  upon  and  sullied  by 
Lewis    and  Dallas  ;  the  impressions  still  remain* 
I,   sir,    can  think   of  no  remedy  in  this  difficulty^ 
except    that  the  judges  should  be  supplied  with  a 
reasonable  quantity  of  India  rubber^  or  something 
which  shall  answer  in  its  place,  with  which  they 
might  wipe  off  and  erase  every  impression  which 
had  been  made  the  day  before  by  Lewis  and  Dallas, 
during    the  trial  of  Fries.     And   thu^  once  more 
take  their  seats  on  the  bench  for  the  trial  of  Get* 
man,    with  minds  again  like  clean  sheets  of  white 
paper,  ready  to  be  again  scrawled  over,  again  to 
be   blotted   and  blurred,  at  the   pleasure  of  Mr. 
Tilghman,    and    from  these   scrawls,    blots  anc| 
blurrs,  and  from  these  alone^  to  take  their  impres- 
sions as  to  the  law,  and  form  their  decision  as  to 
Getman's  case,  without  regarding,    or   even   re- 
membering th&  decision  they  had  given  the  day  be- 
fore.    And  in  this  manner  to  proceed  in  every  case 
that  might  come  before  them  successively  iu  their 
judicial  capacity  ! 

If,  sir,  judges  are  to  b*  censured  for  possessing 
legal  talents,  for  being  corrc6lly  acquainted  with 
the  law  in  criminal  cases,  and  for  not  sulRring 
themselves  to  be  insulted,  and  the  public  time 
wasted,  by   being  obliged  to  hear  arguments  cf 
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counsel  upon  questions  which  have  been  repeat- 
edly decided,  and  on  which  they  have  no  doubt  ; 
I  pray  you  let  not  our  courts  of  justice  be  dis- 
graced, nor  gentlemen  of  legal  taknts  and  abilities 
be  degraded  by  placing  them  on  the  bench  under 
such  humiliating  circnmstanccs  !  But  let  us  go 
to  the  corn  fields,  to  the  tobacco  plantations,  and 
there  take  our  judges  from  the  plough,  and  the 
hoe.  We  shall  there  find  men  enough  possessed 
of  what  sctms  to  be  thought  the  first  requisite  of 
a  judge,  a  total  ignorance  of  the  law  !  That  de- 
gradation, which  no  f;cntlcman  of  merit  and  abili- 
tics  could  cndun\  they  lull  not  jceL 

In  reply  to  an  observation  made  by  my  very  res- 
pectable colleague  who  opened  our  defence,  and 
which  I  have  endeavored  to  enforce,  "  that,  if  the 
opinion  given  by  the  court  was  correct,  tries  could 
receive  no  injury  thereby,  though  Messrs.  Lewis 
and  Dallas  had  not  been  suffered  to  argue  against 
that  opinion,  because  the  opinion  ought,  notwith- 
standing,  to  have  been  the  same,  oue  of  the  ho- 
norable managers  hath  said,  that  had  judge  Chase 
sentenced  Frits  to  death  without  the  vcrdicl  of  a 
jury  ;  had  he  decided  the  fadt  as  well  as  the  law  ; 
and  he  says  he  might  have  done  the  one  with  as 
much  propriety  as  the  other,  it  migln  have  been 
urged  in  the  same  manner  in  defence  of  the  judge, 
**  that  it  was  of  no  consequence  to  Fries,  for  the 
fafl  being  clearly  against  him,  had  he  been  tried 
by  a  jury,  the  jury  must  have  found  him  guilty, 
iuid  then  the  judge  must  have  done  what  he  did, 
sentence  him  to  death," 

This  argument  is  totally  fallncious.  By  tlie 
constitution  an<l  the  laws  cfthe  United  States,  the 
criminal  has  a  right  to  demand  that  \)\c:  facts  shall 
be  decided  by  a  jury.  This  the  court  cannot  refuse 
ii  the  criminal  requires  it.  Was  a  judge  to  refuse 
ihe  criminal  i!.c  Iriul  ol  the  faCl  by  a  jury,  he  would 
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Viohtea  well  known  legal  and  constitutional  rlc^ht 

cfthe  criminal.      But  as  the  criminal  has  a  ri^s^ht 

that  the  jury  should  determine  questions  of  fa6\,  so 

do  the  principles  of  jurisprudence  equally  declare 

it  to  be  the  right  of  the  court  to  decide  questions 

of  law ;  and  the  constitution  in  no  part,  contravenes 

this  right ;   it  no  where  says  that  the  judges  muj^t 

be  ignorant  of  the  law,  and  take  their  impressions 

from  the  counsel  of  the  criminal,  or  that  it  is  the 

right  of  counsel  to'  be  heard  where  the  court  has 

no  doubt  of  the  law,  or  to  argue  to  the  jury  that  the 

law  is  contrary  to  the  dire(?iion  of  the  court,  or  that 

the  jury  should  have  a  right  to  decide  the  law  contrary 

to  such  diredion.     Hence,  therefore,  there  is  this 

great  distin6\ion  between  the   two  cases ;  in  the 

first  the   court  only  exercise  their  own  rights,  in- 

fringing  no  right  of  the  criminal ;  while  in  the  last, 

the  court  would  a6l  in  dircfl:  violation  of  his  well 

known  legal  and  constitutional  rii^^hts.     But  though 

the  criminal  has  the  constitutional   right  to  have 

all  fads  decided  by  a  jury,    he  may  wave   this 

right,  in  which  case  the  court  may  pass  sentence 

'without  the  interventivon  of  a  jury,  a^  where  the 

criminal  demurs  to  the  indiclment,  and  rtrsts  upon 

hisdcmurrer,  or  where  he  pleads  guilty,  in  which 

cases,. the  cou^^t,  without  the  intervention  of  a  jury, 

proceed  to  pass  sentence  according  to  law,  and  tht! 

nature  of  the  offence. 

In  the  opening  of  our  defence,  it  has  also  bcon 
ur.^ccl,  that  if  there  was  any  irjpronriety  in  t!\c 
coiiducl  of  tlic  court,  rcspcdni!^  tiie  trijl  of  t'rics, 
onthc  first  dav,  it  was  ami)lv  compcMisuted  !)v  ihc 
condail:  of  the  court  on  the  second  dav,  in  havinn; 
culled  in  the  written  opinions,  and  the  copies  which 
liucl  been  taken,  and  given  the  counsel  lilx*rty  in 
proceed  in  such  manner  as  th;y  should  think 
projKT. 
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In  answer  to  this  the  honorable  managers  have 
replied,  that  it  was  then  too  late.  The  mischief^ 
that  had  been  done  the  first  day»  was  irretrievable  ; 
the  sin^  that  day  committed,  vfas  inexpiable  :  Nay, 
one  of  the  managers  hds  told  us,  that  the  excuse  is 
as  absurd^  as  would  be  the  excuse  of  a  person, 
who»  having  thrown  a  firebrand  into  combustibles, 
and  set  the  whole  neighbourhood  in  a  blaze,  should 
attempt  to  excuse  himself  by  saying  **  he  had  again 
got  into  his  possession,  and  extinguished  the 
brand,  with  which  he  had  enkindled  the  fire,  al- 
though  the  conflagration  was  still  extending,  and 
consuming  every  thing  before  it;*' — ^a  most  happy 
simile. 

But  let  us  examine  wherein  was  the  mischief  so 
irretrievable — the  sin  so  inexpiable  ?    neither  more 
nor  less,  than  in  this,  that  as  the  written  opinion 
only  contained  the  impressions  on  the  minds  of  the 
judges,  the  destruftion  of  that  written  opinion 
would  not  prevent  the  same  impressions  remaining 
on  their  minds ;  and  those  impressions  would  be 
as  difficult  to  remove,  after  the  opinions  were  called 
in,  as  before.     It  is  all  very  true  ;  but  how  came 
the  judges  to  have  on  their  minds  those  impres* 
siojis  ?     Not  from  having  committed  them  to  paper, 
but  from  ihcir  correal  knowledge  of  the  law.  And 
Jiow  were  those  impressions  to  be  removed  ?    Cer- 
tainly  by  no  means,  unless  that  correft  knowledge 
of  the  law  could  also  be  removed.     To  accomplish 
which,  I   know  of  no   means  that  could  be  used« 
unless  the  judi^es  cotild  have  been  supplied  with  a 
quantiiy  of  our   India  rubber^  or  with  a  few  bar%^ 
rels  of  the    waters  of  Leihc,  with  the  one   to  rub 
out  and  effjcc  from  their  minds  all  their  legal  know* 
ledf^e,  or   bv  copious  drafts  of  the  other,  to  wash 
it  away.     But,  sir,  I  have   not  made,  nor  shall  I 
luake  aiiy    use  of  the  proceedings  of  the  second 
day  as  an  excuse  for  any  impropriety  of  the  court 
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on  t\ie  first ;  I  only  consiicler  them  as  incontcstible 
proofs,  that  the  court  had  no  other  objed  in  view^ 
on   either  of  those  days,  than  conscientiously  to 
discharge   their  duty,    by  giving  Fries  a  fair  and 
iorpartial  trial,  that  if  he  was  guilty  he  might  be 
punished — if  innocent,  acquitted.     I  deny  that  the 
court  was  guilty   on  the  first  day,  of  any  impro- 
priety ;  I  take   higher  ground,  and  have  contend* 
cd,   and  do  contend,  that  the  conduft  of  the  court 
on  the  first  day,  was  correct  and  proper,  and  dur- 
ing the  whole  trial  I  find  nothing  improper  in  their 
conduct,  except  their  almost  humiliatingly  solici- 
ting the  counsel  of  Fries  to  do  their  duty,  instead 
of  committing  them  to  gaol  for  the  impropriety  of 
their  conduct,  which  the  court  ought  to  have  done  ; 
but  even  in  this,  the  court  has  aflbrded  the  strongest 
proof  of  their  solicitude  that   Fries  should   have 
every  legal  and  constitu:ional  benefit  of  counsel  at 
his  trial. 

Re&e6l,  also,  that  at  the  time  when  Mr.  Lewis 
thus   contemptuously   dashed  from  his  pure  band 
the  cofitam'matUig  opinion,  he  had  not  read  a  sin- 
gle word,  nor  received  the  least  intimation  of  its 
contents,  nor  did  he  know  its  contents  until  long 
after  ;  and  yet  he  instantly  formed  the  determina- 
tion not  to  appear  for  Fries,  and  to  advise  their 
client  not  to  accept  the  assignment  of  any  other 
counsel,  should  the  couit  offer  it.     Whence  this 
conduct  ?     How  did  he  know  the  opinion  was  not 
fcvorable  to  his  client  ?     His  conscience  told  him 
it  was  not.     His  own  great  legal  knowledge  con- 
firmed to  him  the  truth.     He  well  knew  the  law  ; 
he  was  acquainted  with  the  con-ect  decisions  which 
had  been  before  given.    He  well  knew  the  great  le- 
gal  knowledge  of  the  judge,  who  on  this  occasion 
pVesidcd  ;  he   was   certain   my   honorable    client 
could  not   but  concur  with  his  brethren.     He  ac- 
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knowledges  they  had  no  hope  to  change  the  opinion 
of  the  court,  and  that  they  had  not  the  vanity  to 
suppose  the  jury  would,  under  their  influence,  de- 
cide the  law  contrary  to  what  the  court  should 
dired ;  therefore  that  they  had  no  hopes  of  the 
acquittal  of  their  client  by  the  jury  on  the  trial, 
whatever  services  they  were  permitted  to  render 
him  ;  and  therefore,  as  the  only  chance,  which 
they  had  to  save  his  forfeit  life,  they  assumed  that 
line  of  conducl:,  which  has  been  disclosed  in  the 
evidence.  When  Mr.  Lewis,  in  giving  his  tes- 
timony, mentioned,  **  jndge  Peters  asked  us  on 
the  next  day  whether  if  the  court  had  got  into  a 
scrape  the  first  day,  the  counsel  would  not  let  the 
court  get  out  of  it."  **  No,'*  said  Mr.  Lcwis^ 
^  "  we  were  determined   not  to  let  them  get  out  of 

it,  as  the  only  means  to  save  our  client's  life,"  and 
in  the  conclusion  of  his  testimony,  he  repeated 
that  they  were  actuated  in  their  con^luci,  from 
considering  it  the  only  chance  they  had  to  save  the 
life  of  their  client,  and  not  from  any  other  motive. 
And  Mr*  Dallas  also  observed  in  his  testimony, 
that  when  the  court,  on  the  second  day  pressed 
them  to  continue  their  sei  vices  as  counsel  of  Fries 
they  refused,  determined  not  to  depart  from  the 
policy  they  had  adopted,  and  to  withdraw,  as  the 
most  probable  means  of  benefiting  their  client. 

I  shall  conclude  what  relates  to  this  article  by 
observing,  diat  the  conduft  of  Fries's  counsel  to 
the  court,  on  that  trial,  was  such  as  nothing  can 
excuse.  It  can  only  be  palliated  by  the  refledion 
that  for  his  crimes  he  was  liable  to  suffer  death. 
Feelings  of  humanity  and  compassion,  indepen- 
dent  of  interest,  might  excite  in  their  bosoms  an 
earnest  anxiety  to  save  his  Hie,  this  may  serve  to 
mitigate  censure  ;  but  even  those  feelings,  howc. 
ver  amiable,  ought  not  to  be  gratified  at  the  ex- 
pence  of  national  justice,  nor  by  an  endeavor  to 
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st:unp  upon  judges  of  uprightness   and   integrity 
ttke  dishonorable   charge  of  partiality  and  oppres- 
sion.    I  fear,  sir,  I  have  been  tedious  on  this  arti* 
cie ;  but  it  will  be  considered  that,  whatever  may 
be 'my  own  sentiments  of  the  futility  of  any  part  of 
these  charges,  I  cannot  determine  how  far  this  ho- 
norable court  may   correspond  with  me  in  senti- 
ment.     Nor  can  I  do  otherwise  than  treat,  as  of 
consequence,  any  charge  brought  forward  by  the 
honorable  House  of  Representatives,  or  not  consi- 
der it  as  being  of  importance. 

I  will  now,  Mr.  President,  proceed  to  those  ar- 
ticles, which  arise  out  of  the  trial  in  Virginia  ;  and 
I  find  it  stated  in  the   beginning  of  the  second  ar-* 
ticie,  that  my  honorable  client  went  there  prompt- 
ed by  the  same  shameful  spirit  of  persecution  and 
injustice ;  the   truth  of  which  I  am  ready  to  ac 
knowledge,  after  having  satisfaftorily  proved  that 
at  Philadelphia  he  had  not  shewn  in  any  manner 
whatever  a  spirit  of  persecution  and  injustice,  but 
had  acted  with  uprightness  and  integrity  ;  and  that 
his  greatest  fault  on  that  occasion  was,  that  he  did 
not  commit  the  counsel   of  Fries  to   the   public 
gaol   for  their  insolent,  their  arrogant,  their  con- 
temptuous behaviour  to  the  court :  and  I  flatter 
myself  that  I  shall  be  able  to  shew  that  my  honora- 
ble client  acted  with  the  same  uprightness  and  in- 
tegrity in  the  case  of  Callender  as  I  have  shewn  he 
acted  in  the  case  of  Fries. 

The  second  article  goes  on  to  charge  jud^e 
Chase  with  over-ruling  the  objection  of  John 
Basset,  who  wishtd  to  be  excused  from  serving 
on  the  jury  in  the  trial  of  Callender,  and  causing 
him  to  be  sworn,  and  to  serve  on  the  said  jury,  by 
whose  verdict  Callender  was  convifted. 

This  article  requires  a  discussion  of  the  law  re- 
lating to  challenges  of  jurors — and  whether  Mr, 
Basset  was  legally  sworn  on  that  jury.  -And  here 
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again  as  well  as  in  the  case  of  Fries,  I  mcetwitli 
the  most  perfect  novelties,  for  except  in  those  trials 
I  never  heard  of  jurors,  when  called  to  be  sworn » 
examined  on  oath  whether  they  had  formed; — or 
formed  or  delivered,  or  whether  they  had  formed 
and  delivered  an  opinion  on  the  subject  about  to  be 
tried. — And  here  also  let  me  observe  that  there  is 
no  just    grounds  for  the  charge  that  judge  Chase 
from  partiality  administered  the  oath  differently  i  a 
Callender's  case  from  the  manner  in  which  he  ad- 
ministered it  to  the  jurors  in  the  case  of  Fries,  for 
Mr.  Rawle,  referring  to  his   notes  taken    at  the 
time,  hath   told  us  that  in  the  case  of  Fries,  one 
or  two  of  the  first  jurors  were  only  asked  whether 
he  had  formed  an  opinion  ;  after  which  the  ques- 
tion was  put,  whether  he  had  formed  or  delivered 
an  opinion,  but  ultimately  the  question  asked  was, 
whether  they  had  formed  and  delivered  an  opinion, 
which*  question  was  put  to  the  greater  part  of  the 
jurors  ;  so  that  the  interrogatory  ultimately  fixed 
upon   in  the  case  of  Fries  is  the  same  which  was 
put  to  all  the  jurors,  who  were  mterrogated  in  the 
case  of  Callender. 

1  have,  Mr.  President,  been  in  the  praftice  of 
the  law  for  thirty  years. — Before  the  revolution  I 
attended,  two  or  three  years,  the  two  counties  on 
the  Eastern  Shore  of  Virginia — Sussex  county  in 
Delaware — and  Somerset  and  Worcester  in  Marv- 
land ;  since  the  revolution  I  have  constantly  at* 
tended  the  general  courts  on  the  Western  and  Eas- 
tern Shores  of  Maryland,  and  the  civil  and  crimi- 
nal  courts  of  Baltimore  county — and  for  about  six 
years  several  other  counties  in  Maryland.— In  the 
whole  course  of  my  practice,  I  have  never  known 
a  single  case  either  civil  or  criminal,  in  which  the 
jurors  have  been,  when  called  to  the  book,  de- 
mandcd  to  answer  upon  oath  cither  of  the  aforesaid 
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questions,  which  the  defendant's  counsel  requested 
to  be  put  to  them* 

ff  cither  party  choosfe  to  challenge  a  juror  for 
laTor,  on  account  of  declarations  made  by  the  ju- 
ror, the  only  ground  lor  it  is  that  he  has  used  cx- 
j)ressions  shewing  his  determination  to  decide  for 
one  party  or  the  other  without  regard  to  truth  and 
JBstice.  In  which  case  the  party  makes  his  objec# 
tion  to  the  particular  juror,  specifying  the  expres- 
sions uttered  by  the  juror  indicative  of  such  impro- 
per determination,  and  produces  witnesses  to  esta- 
blish his  objection  ;  for  the  juror  cannot  be  exa- 
mined on  oath  to  substantiate  ihe  charge — and, 
inlessby  mutual  consent^  the  objection  made  must 
be  decided,  not  by  the  court,  but  by  triers. 
And  the  only  matter  to  be  decided  is  whether  the 
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juror  has  made  any  declaration  of  a  design  to  give 
a  verdict  one  way  or  the  other,  whether  right  or 
^ong ;  for  if  the  juror  made  the  declarations  from 
his  knowledge  of  the  facts  in  the  case,  this  would 
be  no  cause  of  challenge,  nor  any  objection  to  his 
Wng  sworn  on  the  jury.  And  as  the  juror  himself 
igainst  whom  such  objection  is  mdde  cannot  be 
examined  on  oath,  it  follows  of  course  he  cannot 
be  challenged  for  having  yi?r/w^rf  an  opinion,  but 
only  for  having  delivered  it,  as  third  persons  cannot 
know  of  an  opinion  being  formed  but  by  its  hav- 
ing been  delivered.  And  as  I  have  observed  al- 
ready, even  the  delivery  of  an  opinion  is  no  cause 
of  challenge,  if  it  appears  to  have  been  founded 
wpon  the  jurors  knowledge  of  facts,  and  not  from- 
paniality— in  consequence  of  this  principle  of  law, 
itcan  be  no  objection  against  a  juror  bcmg  sworn, 
even  though  he  should  have  tlie  most  perfect 
tnowledge  of  every  fact  relative  to  the  issue,  to  try 
^hichhe  is  about  to  be  sworn  ; — on  the  contrary, 
the  principal  reason  assigned  why  trials  ought  to 
be  by  jurors  from  the  vicinage  is  the  presumption 
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that  they  will  be  best  acquainted  with  the  facts 
which  will  be  put  in  issue  for  their  decision. 

Suppose  a  person,  summoned  as  a  juror  to  try 
an  indictment  for  assault  and  battery,  or  any  other 
offence,  had  seen  the  offence  committed  and  per- 
fectly knew  the.  offender,  it  would  be  no  cause  of 
challenge  against  the  juror,  nor  could  he  for  that 
reason  be  rejected  at  the  trial — on  the  contrary  the 
law  considers   him  the  better  qualified  to  serve  itk 
that  case  as  a  juror  in  consequence  of  that  know« 
ledge.     If  in  the    instance  I  have  put,  such  jury, 
man  had  declared  that  the  criminal  had  comniiticd 
an  assault  and  battcrv,  and  that  he  was  determined 
to  find  him  guilty,  this  declaration  being  founded 
on   the  knowledge  of  the  juror   as  to  the  truth  of 
the   case  >vould  be  no  giound  for  challenge — to 
support  a  challenge,  the  juror  must  shew  an  inten- 
tion  to  aft  partially   through  favor   or  malice.     It 
is  therefore   no  objeflion  lo  a  person  serving  as  a 
juror  because  he  is  also  a  witness. 

And  so  far  is  it  from  being  the  case  that  a  jury- 
man's  knowledge  of  the  law,  or  his  having  de- 
clared his  opinion  of  the  law  arising  in  the  case  to 
be  tried,  should  be  a  cause  of  challenge,  that,  if 
two  or  more  persons  are  indifled  in  the  same  in- 
diftment  for  the  same  offence,  and  one  is  tried  and 
convi6led,  a  juryman,  who  served  on  that  trial 
may  be  sworn  on  the  subsequent  trial  of  the  other 
person  joined  in  the  jndiftment,  and  cannot  be 
challenged,  although  as  to  the  law  arising  in  the 
case  he  had  not  only  declared  his  opinion^  but 
even  declared  it  on  oath  in  the  former  trial.  So 
also,  is  the  case  of  a  judge,  whether  he  is  to  de- 
cide the  law  only,  as  injury  trials,  or  the  law  and 
fact  both,  as  here  in  the  case  of  impeachments  ;  — 
his  knowledge  of  the  fa6ts  in  the  cause  is  no  objec- 
tion to  his  acting  as  a  judge,  and  he  may  be  called 
on  to  give  testimony,  and  yet  give  his  decision  in 
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his  judicial  capacity, — In  support  of  these  princi- 
ples in  addition  to  the  authorities  adduced  by  my 
vejT  respectable  colleague  (Mr.  Key)  I  will  troir; 
ble'this  honorable  court  with  Brookes  abridgment 
Tide,  Challenge  pi.  90,  where  he  says,  it  is  a 
caase  of  challenge  to  the  favor  if  the  juror  has  dc^ 
dared  that  should  he  be  empannelled  he  would 
;  give  a  verdict  for  the  plaintiff. 

This  authority  shews  that  a   declaration^   as  I 
have  contended,  must  have  been  made  ;  but  I  shall 
now  also  shew,  that  as  I  have  before   stated,  the 
declaration  must  be  made  from   motives  of  parti- 
i  ality,  that  is,  from  favor  or  ill  will,  to  the  one  or  the 
:  other  party.     For  this  purpose  I  will  read  2d  Haw* 
;  kins,  chap.  43.  sec.  28.       "  It  hath  been  allowed 
a  good  cause  of  challenge  on   the  part  of  the  pri- 
soner, that  the  juror  hath  declared  his  opinion  be- 
I  fore  hand,  that  the  party  is  guilty,  or  will  be  hang- 
ed, or  the  like.     Yet  it  hath  been  adjudged,  that 
if  it  shall  appear  the  juror  made  such  declaration 
from  his  knowledge  of  the  cause,  and  not  out  of 
anv    ///  *^*^'^  to  the  party,   it   is  no  cause  of  chal- 
lenge.*'-— This  do61ri\ie  is  as  old  as  the  seventh  of 
Heixry  the  sixth;  during  whose   reign  it   wasd::- 
tcrmined,   that   though   a  juror   had  said  twenty 
times,  that  if  he*  was  sworn,  he  would    give  his 
verdicl  for  one  of  the  panics,    yet   if  he  said  this( 
from  the  knowledge  whicu  he  had  of  the  matter  in 
disp'itc   and  the  truth  of  tlie  case,  such  juror  was 
indijfereni ;'  but  if  he  said  thia  from  any  afiection 
to  the  party,  the  juror  in  that  case  w^s  fcroorable^ 
and  thus  judge  Babington  directed  the  Triers  ;   see 
Brooke's  abrid.  Title,  Challenge.pl.  55. 

Ill  Viner's  abridgment  21.  vol.  pa.  266.  we  find 
the  same  principle  recognized.  Ir  is  there  stated 
that  *^  if  a  juror  says  twenty  times  that  he  will  pass 
for  the  one  party,  this  is  not  a  principal  challenge, 
for  it  may  be  that  he  speaks  it  for  the  notice  which 
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he  has  of  tlie  thinj>  in  issue,  and  not  for  affeclion.'* 
A  decision  in  the  seventh  of  Henry  sixth,  and  ano-- 
ther  in  the.  twentieth  of  the  same  king  are  referred 
to  ;  and  the  autiiority  Irom  Brooke,  Challenge,  ph 
55.  before  mentioned,  is  in  the  note  introduced 
with  approbation.  i 

In  2.  Hawkins  Cap«  43.  sec*  29*  we  find  in 
confirmation  of  the  positions  I  have  taken,  the  laW 
thus  declared.  **  It  hath  been  adjudged  to  be  no 
{jood  cause  of  challenge,  that  the  juror  had  found 
other  persons  guilty  on  the  same  indictment,  for 
the  indictment  is  in  judgment  of  law  several  against 
each  defendant,  for  every  one  must  be  convicted  byl 
particular  evidence  against  himself."— The  same 
principle  is  established  by  the  decisions  in  4.  voL 
State  Trials,  pages  141  and  175,  (which  he  turnedj 
to  and  read,)  2.  vol.  State  Trials  255.  256.  also 
shew  that  though  a  person  is  a  witness  in  the  cause^ 
it  is  no  reason  he  should  not  serve  as  a  juror,  and 
also  that  the  knowledge  which  a  juror  may  have  of 
the  case  to  be  tried  by  him,  is  no  disqualification* 
It  also  shews  how  questions  of  this  nature  are  to  be 
tried. 

And  to  prove  that  the  knowledge  of  the  facts  to 
be  decided  doth  not  in  any  degree   interfere  with| 
the  riijht  of  a  judge  to  decide  in  the  case,  and  that; 
any  member  ol'this  honorable  court  might  be  sworn 
as  a  witness  and  yet  give  his  decision  in  the  cause, 
I  will  read  an  autliorify  from  State  Trials,  vol.  2. ' 
page  632,  where  Lout  Stafford,  on  his  trial,  putsj 
thisqucstion  to  the  court,  *'il  I  shall  name  any  ofi 
the  House  of  Lords  as  my  witnesses,  can  that  ex-  I 
empt  them  from  being  judges."       The  answer' 
given  by  the  loid  high  Steward  was  **  no  my  lord, ' 
if  your  lordship  has  any  witnesses  among  my  lords! 
here,  diey  may  well  testify  for  you,  and  yet  remaiu| 
still  in  the  capacity  of  your  judges,  for  my  lord  of 
Strafff-krd  had  a  great  many  witnesses,  who  were 
peers." 
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Thus,  thougK  in  this  instance  the  judges  had  to  de^ 
fcbodi  the  law  and  the  fact,  the  knowledge  of  any 
e  of  them  in  no  respect  formed  an  objection  to  his 
cidingas  ajudge. 

Ikvesaid  also  that  a  juror  cannot  be  examined  oil 
tbio  prove  that  he  has  made  any  declaration  which 
)old  be  a  good  cause  to  challenge  him  for  favor*  To 
pport  this  position,  I  will  trouble  the  honorable  court 
A  tvo  authorities. — The  first,  from  Leach's  Edi- 
B  of  Hawkins  2d  vol.  page  589  in  the  note.— In  the 
xt  it  is  mentioned  as  a  cause  of  challenge,  ^^  that  a 
or  hath  said  the  prisoner  is  guilty,  or  will  be  hanged 
ihelike,  &c.'*  In  the  note  it  is  stated  that  the  pri- 
mer shall  not  examine  a  juror,  concerning  such  roat<^ 
I  on  a  voir  dire,  because  it  sounds  in  reproach. 
The  second,  from  Cooke's  case,  1  Salk.  153,  where  it 
pears  that  Cooke  being  indifled  for  high  treason,  of- 
idto  ask  the  jurors  when  called,  in  order  to  chal- 
»p  them,  "  if  they  had  not  said  he  was  guilty,  or 
wld  be  hanged.*'  And,  by  the  court ;  *'  this  is  a  good 
Kc  of  challenge,  but  then  the  prisoner  must  prove 
^.yitnesscs^  not  out  of  the  mouth  of  the  jurymanJ^^ 
With  these  observations  I  shall  rest  the  question  as 
[that  disqualifies  a  juror,  and  shall  proceed  to  exa- 
ffie  whether  Basset  was  improperly  or  illegally  swora 
ton  that  jury  which  tried  Gallendef.  I  have  shewn 
at  he  might  not  only  have  formed,  but  delivered  an 
Mflion  respefting  the  conduct  of  the  criminal,  and  yet 
Sunless  his  declarations  tended  to  prove  that  hq  did 
«Htean  to  give  a  just  and  impartial  verdift,  but  to  de- 
^  against  propriety  and  right,  he  was  competent  to 
•sworn  on  the  jury.  The  question  which  was  put  to 
^jurorsby  the  court,  no  law  required  to  be  put,  nor 
•5  any  of  the  jurymen  bound  by  any  law  to  answer 
^qncstion — and  the  judge  was  perfe6lly  corre6l,  when 
'^rf,  upon  the  counsel  insisting  that  the  indiftment 
I'^W  be  read  to  the  jurors,  and  tfiat  they  should  then 
'^^cd  if  they  had  formed  or  declared  an  opinion  as  to 
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the  charge  in  the  indi6lment,  that  the  court  had  aire 
indulged  thciti  beyond  what  they  were  entitled  to 
law. 

But  to  proceed  with  Basset. — What  was  his  sii 
tion  ?  He  expressed  no  wish  to  be  excused*  provi 
there  would  be  no  iniproprieiy  in  lus  being  swoni^ 
from  a  delicate  scruple  he  informed  the  court,  thai 
had  seen  in  the  newspapers,  extra€\s  said  to  be  tsi 
from  The  Prospcft  Bf  fore  Us  ;  that  he  had  no  knj 
ledge  whether  they  we^e  truly  cxtraCled,  biit  if  t 
were,  and  the  context  did  not  explain  away  the  ap 
rent  meaning  of  the  extra^^s,  he  had  made  up  his  t 
nion  unequivocally  that  their  author  came  within 
provisions  of  the  sedition  law.  But  let  us  suppose  I 
Mr.  Basset  had  actually  seen  and  read  The  Prospefl  ] 
fore  Us,  and  had  found  the  extrafts  fairly  taken  fr 
it,  and  had  formed  and  declared  his  opinion,  that  ici 
a  publication  which  came  within  the  sedition  law  ;  ai 
Callender,  it  would  have  amounted  to  no  more  than  tl 
that  if  he  was  the  author  or  publisher,  and  could  i 
prove  the  truth  of  his  charges,  and  had  published  th 
maliciously,  to  defame  the  President  of  the  Unit 
States,  he  ought  to  be  punished*  And  what  bon 
man  ever  thought  differently  ? — None,  whom  I  c^ 
heard  speak  of  the  book.  Whether  the  extrafts  he  h 
seen  agreed  with  the  coiitents  of  the  book — whetJ 
the  context  supported  the  apparent  meaning — whetl 
the  charges  were  true — whether  Callender  was  the  I 
thor  or  publisher — and  if  so,  whether  he  wrote  or  pi: 
lished  them  maliciously  to  defame,  &c.  were  subje^ 
of  which  Mr.  Basset  was  ignorant,  and  on  which 
had  declared  no  opinion*  On  tliese  questions  he  n 
at  liberty  freely  to  decide  according  as  the  evidence 
the  case  should  justify  him. 

But  it  is  said,  this  opinion  formed,  and  declarati 
made,  was  improper,  because  they  say  the  crimii 
ought  to  have  the  law  and  the  fact  both  decided  by  I 
jury ;  and  a  juror  should  have  his  opinion  as  little  ma 
up  on  the  law  as  on  the  fa6l.  Hence  then,  we  are 
.nfer,  that  as  want  of  knowledge  of  the  law  is  the  ht 
Qualification  for  a  judge,  so  the  ignorance  of  the  law 
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bestqualification  for  a  juror ;  and  yet  we  ^re  told, 

t  a  juror  has  a  constitutional  right  to  determine  the 

aad    tii^t  too,  in  defiance  of  the  opinion  of  the 

Tt!    Thus,  it  seems,  the  more  ignorant  they  are, 

greater  our  security  for  obtaining  a  just  decision  ! 

ity  the   gretter  their  ignorance,  the  better  will 

be  qualified  for  taking  what  is  contended  to  be  the 

impression  from  the  exercise  of  what,  we  are  told, 

constitutional  right  of  counsel ! 

t  in  this  case,  as  appears  from  the  testimony,  there 

others  besides  Callender  concerned  in  printing  and 

ng  The  Prospedl  Before  Us ;  suppose  some 

person,  for  instance  Mr.  Rin<I  had  also  been  in* 

ed, — that  on  the  trial  of  Rind  Mr.  Basset  had  scrv- 

as  a  juror,  and  had  found  him  guilty ;  that  Callender 

afterwards  been  brought  to  trial,  and  Mr.  Basset 

been  called  as  a  juror ;  he  could  not  be  set  aside 

ding  to  the  authorities-^  h:ive  produced,  although 

the  case  of  Rind  he  had,  an^  diat  on  oath,  declared 

opinion  of  the  law. 

Mr.  Basset,  although  being  possessed  of  a  liberal 
ne,  he  doth  not  now  practice,  was  bred  to  the 
m  ;  his  legal  knowledge  was  such  that  he  could  not 
ubt  but  that  such  publications  as  The  Prospect  Be - 
\Jft  came  under  the  provisions  of  the  sedition  law. 
And  it  is,  for  this  reason,  that  the  managers  contend 
ought  not  to  have  been  sworn.  Yes,  sir,  this  very 
wledge  of  the  law  which  rendered  him  a  more  pro* 
r  character  to  serve  on  the  jury,  is  by  the  honorable 
rs  insisted  on  as  what  ought  to  have  been  his 
^qualification  !  And  yet  they  contend  that  the  jury 
ve  the  uncontrolable  right  to  decide  upon  the  law  ! 
Suppose  Mr.  President,  a  person  to  be  indicted  for 
assault  and  batiery-^or  for  burglary — if  any  person 
^tbould  be  summoned  on  the  jury,  who  had  so  much 
Itommon  sense  and  general  information  as  to  know  that 
Hhe  man  who  comes  behind  the  back  of  another  and 
iknocks  hini  down,  is  guilty  of  an  assault  and  battery, 
he  would  be  unfit  to  serve  as  a  juror  in  the  first  case ; — 
'  or  to  know  that  if  a  man  breaks  into  a  dwelling  house  in 
the  night  time,  and  ste^als  therefrom,,  such  oifendcr  is 
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guilty  of  burglary,  he  would  be  equally  unfit  in  the  last 
case. 

Hence  then  it  follows,  that  in  the  opinion  of  the  ho- 
norable managers,  that  as  judges  ought  to  have  no  pre- 
vious knowledge  of  the  law  relative  to  cases  which,  are 
to  be  tried  before  them  ;-— so  also,  jurors  ought  not   t 
have  any  knowledge  of  what  is  the  law,  in  cases  to 
tried  before  them;  and  that  if  any  juror  with  such  lega 
knowledge  should  be  summoned  he  ought  not  to  be  ad 
mittcd  to  serve,  unless  indeed  he  can  be  rendered  pro 
perly  qualified  by  the  application  of  the  India  rubber 
or  by  the  use  of  the  Lethean  waters^  by  the  one  mod 
or  the  other  to  be  reduced  to  thai  happy  state  of  igno- 
rance thought  by  the  managers  to  be  the  essential  requi 
site  of  a  juror.  . 

I  would,  before  I  conclude  this  subject,  remark  upon 
an  observation  made  by  one  of  the  honorable  managers, 
(Mr*  Campbell)  he  has  charged  judge  Chase  with  hav- 
ing caused  Mr.  Basset  to  be  sworn  as  one  of  the  jury 
for  the  very  purpose  of  convicting  Callender,  from  his 
knowledge  of  Basset's  political  principles. 

My  worthy  colleague  (Mr.  Key)  has  with  great 
strength  of  argument  shewn  that  Judge  Chase  could  not 
fi'om  the  facts  provec|,  be  otherwise  than  a  stranger  both 
to  the  person  and  to  the  political  principles  of  Mr.  Bas- 
set. But  I  2^m  aware  that  in  reply  it  will  be  said  the 
declaration  Mr.  Basset  made  in  court  shewed  what  were 
his  political  sentiments.-»-He  only  there  declared  that 
The  Prospeft  Before  Us,  if  the  extracts  he  had  seen 
were  justified  by  the  book,  was  a  seditious  publication. 
—This  could  be  no  proof  that  he  was  a  federalist. — I 
never  knew  a  gentleman  of  any  political  principles  that 
did  not  uniformly  declare,  that  if  the  sedition  law  was 
constitutional,  that  publication  was  clearly  within  the 
provisions  of  the  law.  Even  his  counsel  have  declared 
that  they  did  not  appear  on  his  account,  that  they  des- 
pised the  wretch,  and  considered  him  as  a  disgrace  to 
society. — They  have  declared  they  had  no  hopes  of 
saving  him  unless  by  establishing  the  unconstitutionali- 
ty of  that  law. 
But  even  had  judge  Chase  known  the  political  prlnci# 
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of  Mr.  Basset  to  have  been  federal,  it  would  not 
e  justified  him  in  excusing  him  from  being  sworn— 
wooid  he  have  been  justified  in  setting  aside  a  ju- 
because  he  was  a  republican,  unless  there  had  been 
each  case  some   other  legal  obje6iion.      There  is  no 
dfidion  between  the  two  cases — the  political  princi- 
of  a  man  is  not  the  test  of  his  fitness  to  serve  as  a 
If  Mr.  Basset  had  been  exempted  from  being 
the  jury  in  consequence  of  the  scruples  he  suggested, 
court  must  have  exempted   all  who  should  make 
ilar  excuses,  or  they  would  have  given  just  cause 
complamt.     It  was  the  duty  of  the  court  to  dircft 
jurors  to  be    sworn  as  they  were  called,  against 
iom  there  was  no  legal  objection — I  flatter  myself  I 
e  sufficiently  shewn  that  against  Basset  there  was  no 
objection-^— that  the  judge  was  not  only  free  from 
ropriety  in  dircdting  him  to  be  sworn,  but  that  his 
duft  would  have  been  censurable  had  he  aftcd  other- 
;  and  here,  sir,  I  conclude  my  observations  upon 
second  article  of  impeachment. 
I  now  come,  Mr.  President,    to  the   third  article, 
^ein  ray  honorable  client  is  criminally  charged  for 
jj^  rejection    of  the  evidence  proposed  to  be  derived 
w^Col.  John  Taylor. 

I^tWs  part  of  the  case  the  facts  are  admitted.  The 
xt  question  of  law,  therefore,  which  presents  itseir 
'^discussion,  is  whether  or  not  Col.  Taylor^s  evidence 
S^tto  have  been  received,  or  was  properly  reje6led. 
^  again  I  must  observe  that  the  honorable  managers 
^support  their  charge,  resort  to  prmciples  which  arc 
tome,  to  the  last  degree,  strange  and  novel. — We  are 
Wdthat  the  court  has  no  right  to  order  questions  which 
[^  meant  to  be  put  to  a  witness,  to  be  reduced  to  wri- 
^^B«  Nay,  that  the  court  have  no  right  to  know  what 
l^^dence  is  meant  to  be  given  by  the  witness,  or  its 
j^^cxion  with  other  testimony,  or  its  bearing  on  the 
IJ^Jise,  but  to  receive  it  drop  by  drop,  as  the  counsel 
^^'^^^  proper  to  deal  it  out.  Ip  answer  to  these  extra- 
binary  ideas  which  we  have  had  thus  introduced,  I 
T^^^l be  permitted  to  assert,  that  the  court  have,  in  my 
( ^^on,  ftn  undoubted  ri^bt  to  require  of  the  counsel 
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that  they  should  open  their  case,  explain -the  nature  q 
the  evidence  meant  to  be  given,  and  on  the  productioi] 
of  a  witness,  state  what  they  expcft  to  prove  by  sucl 
witness.  In  the  course  of  my  practice  it  has  been  the) 
usual  method  of  proceeding  for  counsel  to  canducl 
themselves  in  this  manner — and  on  this  subje^"^ 
M*Nally,in  his  rulesof  evidence, page  14,  expressly  lay 
St  down  as  a  rule,  ^'  that  counsel  ought  not  to  call  a  wit 
ness  without  first  opening  to  the  court  the  nature  of  th 
evidence  they  intend  to  examine  to.  This  has  bccj 
of  ten  solemnly  adjudged^  though  7/(;r  strictly  adhered  i 
inpractice.^^  And  in  page  second  he  gives  us  as  tliq 
first  rule,  "*'  that  no  evidence  ought  to  be  admitted  ta 
any  point  but  that  on  which  the  issue  is  joined."  Eu« 
how  is  a  court  to  prevent,  and  it  is  only  the  court  whicli| 
can  prevent,  evidence  being  admitted  which  is  not  per^ 
tinent  to  the  point  on  which  the  issue  is  joined,  unless 
they  are  first  informed  what  evidence  is  meant  to  be 
given  ?  It  is  then  upon  the  authority  of  M'Nally  esta- 
blished, that  the  court  have  the  legal  right  to  kno\v- 
whatcoiinscl  mean  to  prove  by  a  witness — and  having 
that  right,  they  may  exercise  it  whenever  in  their  dis. 
cretion  they  may  think  it  necessary. 

To  determine,  therefore^  whether  they  afled  cor- 
reftly  inrejedlingthe  testimony  of  Col.  Taylor,  let  us 
examine  what  testimony  they  hoped  to  obtain  from 
him  ;  and  for  this  purpose,  what  Mere  the  questions 
proposed  to  be  put  to  him.     They  were, 

1st — Did  you  ever  hear  John  Adams  express  any 
sentiments  favorable  to  monarchy,  or  aristocracy,  and 
what  were  they  ? 

2d — Did  you  ever  hear  Mr.  Adams,  while  Vice- 
President,  express  his  disapprobation  of  the  funding 
system  ? 

3d — Dp  you  know  whether  Mr.  Adams  did  not,  in 
the  year  1794,  vote  agahist  the  sequestration  of  Britii>li 
debts,  and  also  against  the  bill  for  suspending  intercourse 
with  Great  Britain  ? 

Col.  Taylor's  testimony  was  offered  as  being  relevant 
only  to  one  set  of  words  stated  in  the  two  counts  of  the 
indiflment,  to\^it,  "he  (meaning  the  said  President  ot 
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United  States)  was  a  professed  aristocrat.      He 
raeanin^  the  President  of  the  United  States)  had  prov- 

faithful  and  serviceable  to  the  British  interest;   (in- 
rndo)  against  the  interest  and  welfare  of  the  United 
states." 

Need  I  state  to  this  honorable  court,  that  words^ 
^Jrich  do  not  in  themselves,  or  on  the  face  of  them, 
iiport  anything  criminal,  cannot  be  made  so,  or  con- 

ired   as  libellous,  but   by  laying  an  initendo  giving 
rm  a    criminal  meaning,  without  which  they  would 

innocent,— and  also  that  the  criminal  meaning  laid 

the  inuendo  must  be  stridWy  proved. 

Let  us  now  examine  the  set  of  words  to  which  Col. 

aylor*s  evidence  was  meant  to  apply,  they  were  with- 

ft   any  inuendo^  as   follows :   *'  He  was  a   professed 

^tocrat,  he  had  proved  faithful  and  serviceable  to  the 
■itish  interest." 

This  sentence  consists  of  two  separate  distinfl  clauses 
'Wt  parts  ;  the   first,  that  "  he  was  a  professed  aristo- 

bt" — The  second,  that  "  he  had  proved  faithful  and 
viceable  to  the  British  interest.'*  I  ask  this  honora- 
court  if  either  of  these  clauses  or  parts,  of  them- 
^hres^  and  without  an  inuendo,  carry  with  them  any 
'gc  of  criminality,  or  any  thing  libellous  ?  To  say 
mat  a  man  is  an  aristocrat,  a  democrat,  or  a  republican, 
ps  not  of  itself  charging  the  person  with  any  thing  cri- 
biinal,  nor  is  it  slanderous,  unless  indeed  the  charge  is 
Iccompanied  with  an  inuendo,  stating  that  by  the  epi- 
Aet  so  used^  something  very  bad  was  intended  ;  and 
Afat  government  would  indeed  merit  contempt  in  which 
t  person  should  be  punished  upon  such  a  charge.  So 
als6,  to  say  that  a  man  had  been  faithful  and  serviceable 
^  the  British  interest  charges  him  with  nothing  crimi- 
liaU  and  therefore  cannot  be  slanderous,  because  the 
British  and  the  American  interest  in  many  instances  have 
been  and  may  be  the  same. 

There  may  be  a  variety  of  instances  in  which  the  in- 
terest of  two  nations  may  concur*  There  have  been 
many  in  which  the  interest  of  America  and  of  Britain 
did  concur  ;  many  also  in  which  the  interest  of  Ameri- 
ca and  France  have  combined.     In  the  first  instance  a 
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titan  may  have  been  faithful  and  serviceable  to  Britain 
in   the   other  to  France,  without  the  violation  of  anj 
duty  to  the  United   States,  without  having  been  guiltj 
of  the  least  criminality. 

The  sentence  then  taken  altogether  connecting  th 
two  clauses,  docs  not  of  itself  import  any  thing  cri 
minal,  and  consequently  is  not  slanderous,  if  it  remain 
ed  without  any  innuendo,  and  if  it  was  free  from  ai 
innuendo  being  not  slanderous,  would  not  require  anj 
evidence  relative  thereto — Nay,  it  would  be  no  part  o 
the  charge  put  in  issue,  for  in  legal  construction  it  ii 
only  such  part  of  the  publication  stated  in  an  indicll 
ment,  which  is  slanderous,  that  is  the  point  in  issue* 

I  will  now,  sir,  read  that  part  of  the  indiftment,   ill 
connection  with  the  innuendo.      **  He  (meaning  th« 
President  of  the  United  States)  was  a  professed  aristo^ 
crat/'     Here  there  being  no  innuendo*  this  clause  oi 
part  of  the  sentence  remains  in  its  primitive  innocency  j 
— **  He  (meaning  the  President  of  the  United  States] 
had  proved  faithful  and  serviceable  to  Great  Britain.'* 
This  of  itself,  as  I  have  observed,  is  perfefMy  inno^ 
cent  ;  but  here  comes  the  innuendo  with  its  sting  in  its 
tail — "  Innuendo,  against   the  interest  and  welfare  of 
the  United  States  of  America/'     Thus  it  was  only  the 
latter  clause  in  the  sentence  that  was  presented  as  being 
libellous  ;  and  how  was  that  part  of  the  sentence  to  be 
justified  ?     By  shewing  that  the  President  had,  in  the 
high  station  he  had  occupied,  prostituted  his  chara6ler 
by  sacrificmg  the  interest  of  the  United  States  to  the  in- 
terest of  Great  Britain.     And  how  was  this  justification 
to  be  proved  ?     Not  by  any  answer  Mr.  Taylor  could 
give  to  the  first  question,  for  that  as  far  as  his  answer 
could  have  relation,  could  only  relate  to  the  first  clause ; 
but  that  clause  being  of  itself  inoffensive,  and  not  made 
criminal  by  any  innuendo,  was  no  partcif  the  m/wf//^/ 
charge  in   issuey  but   was  merely  introduced  as  being 
part  of  a  sentence,  the  latter  clause  of  which  was  only 
charged  to  be  criminal.     Any  evidence  from  Col.  Tay- 
lor as  to  the  first  clause  was  therefore  totally  irrelevant, 
as  ^lot  going  to  the  point  in  issue,  and  as  only  going  to 
prove  the  truth  of  what  was  neither  stated  nor  relied  on 
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I  being  criminal ;  and  therefore  was  properly  rejected 
V  the  court. 

I  As  to  the  second  question,  to  wit,  **  Whether  Mr. 
kdams,  while  Vice-President,  had  expressed  his  dis« 
^){)robation  of  the  funding  system  ?"  The  question 
pwid  not  be  in  any  degree  relevant  to  the  one  or  the 
^(r  clause  in  the  sentence.— ^Whether  Mr,  Adams  ex- 

fcssed  his  disapprobation  while  he  was  Vice-Presi- ' 
Qt,  of  the    funding  system,  or  not,  could  in  no  res^ 
Ed  go  to  prove  or  disapprove  his  being  a  professed 
istocrat,  or  his  having  sacrificed  the  interest  of  the 
laited  States  to  the  interest  of  Great  Britain.     The 

Eiirt  thereforeconsideit  ing  this  question  totally  irrelevant 
the  ^*  point  in  issue,''  did  as  was  their  duty  to  do^ 
ij  refused  to  suffer  it  to  be  put  to  the  witness. 
I  So  much  for  the  two  first  questions.     We  now  come 
the  third,  respecting  the  votes  of  Mr.  Adams,  when 
ice-President,  against  the  bill  for  the  sequestration  of 
tish  debts,  and  the  bill  for  suspending  intercourse 
|tith  Great  Britain.     For  the  conduct  of  my  honorable 
t  in  refusing  to  permit  this  question  to  be  put  to 
Taylor,  two  reasons  may  be  assigned ;  the  firsts 
t  if  the  fa£t  was  as  stated,  it  could  not  be  proved  by 
^l  Taylor.     The  second,  that  if  the  fa^  was  esta- 
[bUshed,  it  would  be  totally  immaterial  to  th'^^isue  :-— 
^ol.  Taylor*s  evidence  was  not  the  best  which  the  na-» 
[lure  of  the  case  admitted.     I  will  not  say  that  the  tra* 
^5^r,  in  oirder  to  prove  this  vote,  was  under  the  neces* 
*^y  of  procuring  a  copy  from  the  journal  of  the  senate, 
f'opcrly  authenticated  by  their  clerk,  but  he  certainly 
^ght  at  least  to  have  produced  a  printed  copy  of  the 
^otesand  proceedings  of  the  senate  as  published  t>y  them, 
One  thing  at  least  is  certain,  that  the  traverser  could 
*ol  consistently  with  rules  of  law,  give  parole  evidence 
^  establish  the  vote  of  Mr.  Adams,  and  therefore  that 
Col.  Taylor  could  not  be  legally  examined  on  that  sub« 
i^*    But  I  will  go  further  m  defence  of  my  client,  and 
^lUsay,  that  if  they  had  had  the  best  possible  evidence  of 
^h^ ;  if  they  had  had  an  attested  copy  from  the  records 
^  the  senate,  the  judge  would  have  departed  from  his 
^ty  if  he  had  permitted  the  evidence  which  was  wish- 
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cd  to  have  been  obtained  from  Col.  Taylor,  to  hav< 
been  given  to  the  jury.  Ought  any  evidence  to  be  givfei 
to  a  jury  which  is  not  proper  and  pertinent  to  prove  th4 
Jact  in  issue^,  or  to  prove  some  fad  fiom  which  the  fad 
in  issue  ought  legally  to  be  ////trr^r/— evidence  not  re 
levant  to  the  point  before  the  court  and  jury  ? — VVai 
not,  as  to  this  part  of  the  charge,  the  lad  in  issue 
whether  Mr.  Adams  had  swerved  from  his  duty  by  in. 
tentionally  prostrating  the  interest  and  welfare  of  hU 
country  to  the  interest  and  welfare  of  Great  Britain  ? — 
Should  not  a  charge  of  so  atrocious  a  nature  be  proved 
by  some  diredl  aft  of  this  criminal  sacrifice  of  the  in- 
terests of  the  United  States  to  the  interest  of  Great 
Britain,  or  by  the  proof  of  some  other  a6l  from  which 
such  criminal  sacrifice  must  and  ought  on  principles  ol 
law  to  be  clearly  and  necessarily  inferred  ?  And  what 
was  the  proof  proposed  to  be  oficred  for  this  purpose  ? 
That  upon  the  question  whether  British  debts  should  be 
sequestered,  and  whether  our  intercourse  with  Great 
Britain  should  be  suspended,  after  full  discussion  one 
half  the  members  of  the  senate  voted  in  favor  of  those 
measures,  and  one  half  of  the  senate  against  them — 
And  that  in  this  situation  Mr.  Adams  thinking  them  of 
too  hazardous  a  nature^  and  such  as  might  involve  our 
country  ia  a  war,  did  not  choose  to  take  upon  himself 
so  great  a  responsibility  as  to  give  his  castuig  voice  in 
the  affirmative. 

1  have,  Mr.  President,  neither  time  nor  inclination 
to  enter  into  a  discussion  of  either  the  propriety  or  po« 
licy  of  those  measures,  but  I  have  no  hesitation  to  ex- 
press  my  belief,  that  the  honorable  members  who  voted 
for  or  agamst  those  measures,  were  equally  a^uated  by 
the  same  purity  of  motive.  That  those  who  voted  on 
the  one  side  or  the  other  a6led  from  the  sincerest  desire 
to  promote  what  they  respcftively  considered  the  best 
interests  of  their  country. 

SHall  then,  the  rcje<5lion  of  the  evidence,  that  Mr. 
Adams,  on  measures  injicri^  on  which  the  senate  was 
equally  divided,  gave  his  casting  vote  w^ith  the  senators 
whose  political  sentiments  accorded  with  the  then  ma- 
jority ;  and  which  evidence,  if  admitted,  would  have 
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roved  nothing,  be  considered  as  a  ground  of  impeach- 
iient?  I  say  evidence,  wnich,  if  admitted,  would 
lave  proved  nothing ;  for  that  act  of  Mr.  Adams  cer- 
ainly  would  not  have  proved  that  he  had  corruptly  and 
R^ickedly  sacrificed  the  interest  and  welfare  of  the  Uni- 
ted States  to  Great  Britain ;  nor  would  it  have  proved 
uiy  thing,  from  which  such  sacrifice  ought  legally  and 
necessarily  to  be  inferred.  Where  is  the  man  who 
rould  dare  to  say,  that  the  members  of  the  Senate  who 
froted  for  or  against  the  bill  for  sequestration  of  British 
lebts^  and  the  suspension  of  our  intercourse  with 
Great  Britain,  a£led  from  corrupt  motives  ?  Is  there 
a  mieniber  of  this  honorable,  court,  who  believes  that 
die  Senators,  who  voted  against  those  measures  were 
actuated  by  a  desire  to  promote  the  interest  of  Great 
Britain  at  the  expence  of  their  own  country  ?  Or  that 
those  who  voted  in  favor  of  those  measures  were  ac* 
taated  by  a  desire  to  promote  the  interest  of  France  at 
I  the  saroe  expence  ?  The  heart  of  every  member  of  this 
honorable  court,  I  am  confident,  revolts  at  the  idea ! 
Ought  then  any  judge  to  have  suffered  this  a6i  of  Mr. 
Adams  to  have  been  offered  to  a  jury,  as  evidence  di« 
rec^ly  to  establish  that  he  had  wickedly  and  corruptly 
preferred  the  interest  and  welfare  of  Great  Britain  to 
ihat  of  the  United  States,  or  as  evidence  from  which 
the  jury  ought,  upon  legal  principles,  necessarily  to 
infer  that  he  had  thus  a6led. 

The  judge  who  would  have  permitted  such  evidence 
to  have  been  given  for  such  purpose,  in  my  opinion, 
ought  much  rather  to  be  impeached  for  his  conduct, 
than  the  judge  who  should  reject  it. 

It  is  the  sole  province  of  the  court  to  determine  what 
evidence  shall  go  to  the  jury,  either  as  proper,  directly 
to  prove  the  faft  in  issue,  or  to  prove  any  facSs  from 
which  that  fact  ought  to  be  inferred.  The  court  are  the 
sole  judges  of  the  competency  and  admissibility  of  the 
evidence — the  competency  depends  upon  its  legality  ; 
the  admissibility  upon  its  relevancy  to  the  question  in 
issue — If  illegal,  it  is  their  duty  to  rejeft  it;  but 
though  legal  in  its  nature,  yet  if  not  relevant  to  the 
point  in  issue,  it  ought  equally  to  be  rejected  ;  because 
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its  production  only  wastes  time,  and  has  a  tendency  ta 
mislead  the  jury. 

The  right  of  the  court  to  decide  what  evidence  shall 
go  to  the  jury  I  never  heard  questioned  till  in  the  course 
of  this  trial.     The  honorable  managers  appear  disposed 
to  advocate  a  different  doctrine,  and  as  they  claim  th^ 
right  that  the  jury  should  decide  the  issue  without  re^ 
garding  the  opinion  of  the  court  as  to  the  law,  so  thej^j 
seem  to  think  that  the  court  ought  not  to  restrift  the) 
evidence  to  the  jury — And  hence  they  have  expressed! 
some  indignation  against  my  honorable  client,  becausd 
when  he  told  the  counsel  in  Fries's  case,  that  they^ 
might  go  on  as  they  pleased,  but  still  subject  to  the  di*^ 
rection  of  the  court  as  to  what  evidence  they  might  oU 
fer  : — On  that  occasion  they  exclaimed—'*  the  courts 
took  upon  themselves  to  decide  what  evidence  shouicfl 
go  to  the  jury  !    But  perhaps  that  evidence  which  mighr 
have  been  reje£led  might  have  influenced  the  decision  i 
of  the  jury,  and  as  the  jury  have  a  right  to  decide  the 
law,  uncontroled  by  the  court,  they  ought  to  have  be* 
fore  them  all  that  evidence  which  might  possibly  influ* 
ence  their  decision  V^   Charming  doctrine  !    Thus  the 
jury  are  not  only  to  decide  the  law  on  the  issue,  but 
likewise  all  questions  of  law  which  arise  upon  the  pro- 
ceedings  in  the  cause  and  upon  the  evidence  that  is  to  j 
be  admitted.     The  honorable  managers  seem  to  forget  j 
that  it  is  only  in  consequence  of  the  right  of  the  jury  to 
give  a  general  verdict  that  they  get  incidentally  the 
fawer  of  deciding  the  law  in  any  case,  but  that  this 
cannot  in  any  manner  enable  them,  either  as  to  power 
or  right,  to   have  ary  control  over  the  court  in  any 
collateral  questions.^— The  maddest  enthusiast  that  ever 
yet  advocated  the  rights  of  jurors,  has  never  questi* 
oned  the  right  of  the  court  to  determine  upon  the  com* 
petency  and   admissibility  of  evidence.     Such  being 
the  law,  it  was  the  duty  of  judge  Chase,  when  the 
question  meant  to  be  established  was,  that  Mr.  Adams 
wickedly  and  corrupdy  sacrificed  the  interest  of  the 
United  States  to  Great  Britain  contrary  to  his  duty,  to 
prevent  the  vote  of  Mr.  Adams  on  that  occasion  being 
given  in  evidence  to  the  jury^  either  as  proper  direiUy 
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Epft>ve  the  fa£l,  or  from  which  they  ought  necessarily 
infor  it.  And  I  again  repeat,  if  he  had  suffered  such 
idence  to  have  l^een  given  to  them  as  proper  and  re- 
brant^  he  would  have  been  much  more  deserving  of 
iftpeachment. 

1    I  have  stated  that  there  is  two  ways  of  proving  the 
bsuc^— cither  by  dircfilly  proving  the  y^^/ in  issue,  or 
by  proving  some  fa6t  from  which  the  fact  in  issue  ought 
Pqg;ally  to  be  inferred  ;  and  that  in  the  one  case  and  the 
tother  the  court  are  the  judges  as  to  the  competency  and 
phe  admissibility  of  the  testimony.     But  I  go  further, 
k  is   the  court  who  have  a  right  to  determine  whether 
br  not  the  facl  in  issue  ought  to  be  inferred  from  a  fact 
|TOved,  or  what  fact,  being  proved,  will  justify  a  jury 
m    inferring  and  accordingly  finding  the  fact  in  issue, 
■rwill,  sir,  explain  my  meaning — The  question  in  issue 
m  a  grant  or  no  grant  of  a  tract  of  land  ;  the  grant  is 
Ae  fact   to  be  established ;  no  grant  can  be  produced, 
ibnt  evidence  is  given  of  possession  for  a  great  length-^ 
a  regular  transferrence  of  the  property  as  having  been 
granted — payment  of  rents  to  the  successors  of  the  sup- 
posed grantor,  &c.  the  court  not  only  determine  what 
,  testimony  is  proper  to  establish  these  facts,  but  they  di- 
I  rect  the  jury  that  if  they  believe  the  evidence,  they  then 
1  ought  to   find  that  a  grant  had  been  given.     On  this 
point  I  refer  to  Cowper,  page  1 12,  and  12  Coke,  2.  So, 
sir,  if  in  an  action  of  in^^^i/^^r^^  assumpsit  iovmonty 
due,  ihe  defendant  pleads  the  act  of  limitation,  and  the 
plaintiff  replies  a  promise  to  pay  within  three  years— 
If  on  the  trial  of  the  cause  the  plaintiff  proves  an  ac^ 
Imrwledgment  of  the  debt  within  the  limited  time,  the 
court  will  instruct  the  jury,  that  if  they  believe  that  fact, 
they  ought  to  find  from  it,as  being  sufficient  evidence  for 
the  purpose,  the  fact  in  issue,  that  he  did  promise  to  pay. 
Yet  if  the  jury  was  to  find  a  special  verdil:t,  stating  that 
within  three  years  the  defendant  had  acknowledged  the 
debt,  the  court  could  not  give  judgment,  but  must  or- 
der a  'oenire  facias  de  novo^  because  the  jury  would  not 
have  found  the  iact  in  issue,  but  only  a  fact  which  was, 
,  as  evidence,  sufficient  to  have  justified  them  to  have 
found  by  their  verdict  that  the  defendant  did  assume. 
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Again,  in  the  case  before  supposed,  evidence  was  givcii 
to  the  jury  that  the  defendant  had  acknowledged  th^ 
debt  as  aforesaid,  the  court  would  instruct  the  jury  thm 
upon  that  evidence  they  ought  to  find  the  defendant  hac 
promised,  and  if  the  jury  did  not  give  their  verdict  foi 
the  plaintiff,  the  court  would  grant  a  new  trial.      So, 
sir,  in  an  action  of  trover  and  conversion. — If  it    was 
proved  that  the  defendant  had  the  thing  in  possession 
for  the  conversion  of  which  the  suit  was  brought,   anci 
evidence  is  given  that  the  plaintiff  demanded  the  article 
from  the  defendant,  and  that  he  refused  to  deliver  it, 
though  this   is  not  itself  a  conversion,  and  ifthejur^ 
was  to  find  a  special  verdict  stating  these  facts,  tKe  court 
could  not  give  judgment,  yet  the  court  would  direct  the 
jury  that  upon   such  fact  being  proved,  they  ought  to 
find  the  fact  in  issue,  to  wit ;  the   conversion,  and   if 
the  jury  was  not  to  find  for  the  plaintiff  the  court  would 
giant  a  new  trial. — Again,  in   the  case  of  an   action 
brought  to  recover  money  and  the  statute  of  liniitation 
pleaded — if  the  defendant  acknowledges  the  justice  of 
the  debt,  but  at  the  $ame  time  absolutely  and  unequi- 
vocally declares  that  he  never  will  pay  any  part  of  it,  the 
court  would  instruct  the  jury  that  upon  such  evidence 
they  could  not  find  for  the  plaintiff,  for  that  the  acknow- 
ledgment of  the  debt  being  only  presumptive  evidence 
of  a  promise  to  pay  it,  that  presumption  was  taken 
away  when  the  acknowledgment  was  accompanied  with 
a  direft   unequivocal  declaration  that  he  never  would 
pay  any  part  of  it.     So  in  the  case  of  trover  and  con- 
version, if  the  thing  in  question  was  large,  heavy  and 
unweildy  as  a  large  piece  of  mahogany  or  other  timber, 
and  when  the  delivery  of  it  was  demanded,  the  defen- 
dant  was   to  refuse  troubling  himself  on  the  occasion, 
but  to  dirc6l  him  to  where  this  ponderous  article  hy^ 
and  tell  him  that  he  might  take  it  into  his  possession 
when   he  pleased  ;  the  court  would  certainly  say  there 
was  no  proof  of  conversion — ih^primajacie  evidence 
being  defeated  by  the  circumstances  of  the  case. 

I  have  introduced  these  cases  by  way  of  illustration ; 
and  to  shew  that  the-  court  determines  what  is  proper 
evidence  to  prove  the  lacl  in  issue — from  what  fad  the 


199 

ift  in  issue  may  be  inferred — and  also  what  evidence  is 
Idmissible  to  prove  this  secondary  fa^i ;  and  therefore 
p  the  vote  given  by  Mr.  Adams  of  which  Callender 
llished  to  give  evidence  was  not  sufficient  to  prove  di- 
ttilj  the  charge  that  Mr.  Adams  hud  wickedly,  and 
tgaiast  his  duty,  sacrificed  the  interest  of  his  country 
n  that  of  Great  Britain— nor  was  a  fact  from  which 
iic  jury  on  principles  of  law  ought  to  have  inferred  it ; 
Bid  I  ara  sure  no  person  will  attempt  to  support  the 
contrary,  therefore,  that  ray  honorable  client  instead  of 
ieing  impeachable  for  rejecting  such  evidence,  would 
lavc  exposed  himself  to  censure  had  he  admitted  it. 

Nor  cau  I  doubt  but  that  the  respe(i^able  counsel  who 
icre  concerned  for  Callender,  would  have  cheerfully 
Bquiesced  in  and  approved  of  my  honorable  client's 
■idu^  in  this  respe6\,  had  it  not  been  for  a  cause, 
Riich  they  honestly  acknowledged,  their  extreme  ig- 
Borance  of  the  law  which  relates  to  the  doctrine  of  li- 
bels— and  which  had  induced  them  to  use  every  exer. 
tion  to  obtain  a  continuance  of  the  cause  to  a  future 
lerm,  that  in  the  mean  time  either  in  their  own  offices, 
or  under  the  instruflion  of  some  legal  character,  they 
mi^t  acquire  a  more  accurate  knowledge  of  that  branch 
of  the  law. — An  indulgence  that  it  seems  they  could 
lot  prevail  upon  the  court  to  give, — for  the  refusal  of 
H'hicb,  however,  I  hope  my  honorable  client  will  not  be 
fiiought  impeachable. 

I  have  new,  sir,  finished  my  observations  on  the  third 
article,  and  am  under  the  direction  of  this  honorable 
court  whether  I  shall  proceed  to  the  fourth,  or  wait  till 
they  take  some  refreshment.  (It  was  now  three  o'clock, 
and  the  court  adjourned  for  half  an  hour.) 

[Tbc  court  having  again  met^  Mr.  Martin  contU 
nued.'\ 

I  shall  now,  sir,  proceed  to  the  fourth  article  which 
charges  the  respondent's  condu6l  to  have  been  marked 
during  the  whole  course  of  the  trial  by  manifest  inj us-' 
tice,  partiality  and  intemperance* 

From  the  evidence  it  certainly  appears  that  judge 
Chase  prevented  the  counsel  from  arguing  to  the  jui*y, 
that  the  sedition  law  was  unconsiitutional  ;  and  this 
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seems  to  have  given  rise  to  a  great  portion  of  the  altei 
cation  and  ill  humor  between  the  court  and  the  bench, 

I  admit  that  the  constitution  gives  to  a  criminal  th| 
right  of  havmg  counsel;  but  the  constitution  has  nd 
defined  the  rights  or  duties  of  counsel,  or  to  what  exj 
tent  they  are  to  exercise  them.— *One  thing,  howcveij 
is  certain, — that  they  have  no  constitutional  right  t^ 
impose  upon  the  court  or  to  mislead  the  jury. 

When  Callender^s  counsel  contended  that  if  the  jurl 
have  a  right  to  decide  questions  of  law,  then  the  con! 
stitution  being  the  supreme  law  of  the  land,  the  jurj 
must  of  course  have  the  power  of  deciding  on  the  con 
stitutionality  of  a  law  ;  the  judge  might  well  say  it  w^a^ 
a  non  sequitur. 

What  has  been  allowed  to  the  jurors  a$  their  inci^ 
dental  right  on  the  general  issue  ?  Not  to  decide  wheJ 
ther  there  is  an  existing  law,  or  whether  a  law  is  in 
force,  but  to  declare  the  true  construction  of  an  exii^  /-I 
ing  law,  and  whether  the  case  at  issue  comes  withiil 
the  true  constru6tion  of  such  law. 

But  those  who  contend  that  the  jury  have  a  right  to 
determine  the  constitutionality  of  a  law,  insist  not  for 
the  power  of  the  jury  to  decide  its  true  constru£lioii| 
and  whether  the  prisoner's  case  comes  within  it,  but  to 
decide  whether  what  is  produced  as  a  law  is  not  void,  a 
mere  nullity,  a  dead  letter ;  or  in  other  words  whether 
such  a  law   is  in  existence. — The  maddest  enthusiasts 
for  the  rights  of  jurors—their  most  zealous  advocates 
have  never  contended  for  such  a  right  before  the  cases 
of  Fries  and  Callender*     Whether  a  law  exists,  whe- 
ther a  law  has  been  enacted— -whether  a  law  has  been 
repealed— whether  a  law  has  become  obsolete  or  is  in 
force  ?     The  decision  of  these  questions  hath  always 
been  allowed   the   exclusive  right  of  the  court.— The 
power  of  the  court  to  decide   exclusively  upon  these 
questions  hath  never  been  before  controverted*     Nay 
the  very  right  claimed  on  behalf  of  jurors,  that  they 
may  determine  what  is  the  true  conslrudlion  of  the  law, 
and  whether  the  case  is  within  its  provisions,  of  itself 
necessarily  presupposes,    and  is  predicated   upon  the 
existence  of  a  iaw;  the  true  cons i ruction  or  meaning  of 
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^bitb  they  are  to  determine.— ft  has  indeed  been  seri- 
ously questioned,  and  that  by  gentlemen  of  great  abi- 
lities, whether  even  the  judiciary  have  a  right  to  de- 
tiare  a  law  passed  by  the  legislature,  to  be  contrary  to 
the  constitution  and  therefore  void  !  I  shall  not  enter 
into  an  examination  of  that  question ,  but  I  have  no 
hesitation  in  saying  that  a  jury  have  no  such  right — that 
k  never  was  intended  they  should  have  such  right,  and 
that  if  they  had  the  right,  we  might  as  well  be  without 
a  constitution. 

I    The  first  specific  instance  of  my  client's  unjust,  par- 
tial  and  intemperate  condu6l,  which  is  stated  in  this 
fourth  article  is^  that  he  compelled  th^  traverser's  coun* 
iel  to  reduce  to  writing  the  questions  which  they  meant 
10  propound  to  Col.  Taylor.     The  correftness  of  this 
pocedure  will  depend  on  the  question  whether  the  court 
lad  by  law  such  a  power,  for  if  such  a  power  was  pos- 
sessed by  them,  it  is  to  be  presumed  that  they,  on  that 
XNTcasion,  exercised  it  according  to  their  best  discre*- 
tion,  nor  can  it  be  inferred  that  their  condud  was  cri- 
minai)  because  the  procedure  was  no'oel  in  Virginia. 
There  are'  cases  in  which  the  praftice  of  a  court  may 
be  considered  the  law  of  the  court ;  but  these  arc  not  ia 
any  manner  analogous  to  the  case  in  question ;  nor  do 
I  find  that  the  practice  of  the  state  courts  is  obligatory 
^^  iu  any  case  of  this  kind  on  the  courts  of  the  United 
States.'^     My  honorable   client  did  not  consider  what 
-Iras  usual  in  Virginia,  but  what  was  corred  and  proper, 
be  knew  that  the  law  authorised  him  to  make  this  de- 
Hand.      In  Maryland,  where  he    imbibed   his   legal 
knowledge,  and  where  at  the  bar  and  on  the  bench  he 
bad  carried  it  into  pra£lice,  nothing  was  more  common 
^n  for  questions  to  be  reduced  to  writing  at  the  request 
tli  counsel,  or  at  the  request  of  the  court.     If  counsel 
doubt  of  the  propriety   of  the   evidence  meant  to   be 
drawn  from  the  witness,  or  the  corredlness  of  the  ques- 
tion meant'to  be  propounded  to  him,  they  have  a  right 
to  request  it  to  be  reduced  to  writing.     So  also,  if  the 
court,  without  whose  approbation  no  testimony  can  be 
|iven  to  a  jury,  and  whose  duty  it  is  to  prevent  impro- 
per testimony  to  be  given,  has  reason  to  suspeft  an  in* 
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tcntion  to  irttroduce  such  evidence,  they  have  ft  ri^ht 
and  they  ought  to  require  the  questions  to  be  reduced  tc 
writing,  that  there  may  be  no  misapprehension  of  th< 
tendency  of  the  question,  and  that  they  may  more  deli- 
berately decide  whether  it  is  proper  to  be  put  to  tlui 
witness.  And  in  this  case,  the  counsel  were  not  re* 
quired  to  reduce  their  questions  to  writing  in  the  firsl 
instance^  or  before  they  had  stated  what  they  meant  tC 
prove,  as  hath  been  suggested*  When  CoU  Tviylol 
was  called  and  sworn,  the  court  desired  to  be  infornMd 
what  they  meant  to  prove  by  him.  M*Nally  is  an  au- 
thority that  in  so  doing  they  a£led  legally.  The  coun* 
Sel  stated  the  fafts,  to  prove  which  Col.  Taylor  was 
called  ;  upon  which,  the  court  doubting  the  admissibi« 
lity  of  the  testimony  direfted  the  question  to  be  reduced 
to  writing  for  their  consicleration.  It  cannot  for  a  mo- 
ment be  seriously  contended,  but  that  the  court  had  d 
right  so  to  do.  As  my  respectable  colleague  (Mr# 
Key)  has  observed,  the  praftise  of  this  honorable  court 
during  this  trial,  hatli  perfectly  san6\ioned  that  part  of 
my  client's  conduct.  If  at  any  time  a  question  has  beea 
put,  the  propriety  of  which  hath  been  doubted,  it  has 
been  directed  to  be  reduced  to  writing ; — It  is  true,  that 
this  has  been  principally,  when  an  objection  has 
been  made  by  the  counsel ;— but  there  can  be  no  doubt, 
that  if  any  honorable  member  of  this  court  had  appre- 
hended the  question  to  be  improper,  the  court  would 
have  had  a  right,  and  would  have  directed  the  question^ 
to  be  propounded  in  writing  for  their  consideratioa* 
The  propriety,  the  principle,  in  each  case  is  the  same. 
On  this  part  of  the  charge  I  need  not  dwell  any  longer. 
The  next  instance  of  the  judge's  conduct  specified  iri 
this  article  is  his  refusal  to  continue  Callender's  case  ta 
the  next  tcrm»  notwidistanding  the  affidavit  filed,  and 
the  applications  made. — On  this  subject,  I  shall  not 
make  many  observations  as  to  the  law  ;  but  I  may  ven« 
ture  to  assert  that  the  conduft  of  judge  Chase  in  thi^ 
instance  also  appears  to  have  been  free  from  any  corrupt' 
or  oppressive  motive  or  design— no  part  of  his  condufl^ 
on  this  occasion  has  been  produced  to  shew  that  he  en-^ 
tertained  a  disposition,  to  prevent  Callender  from  ob* 
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laming  the  testimony  of  his  witnesses^  or  to  deprive  hi  in 
of  the  necessary  time  to  procure  their  attendance.  Let 
h  be  recollected  that  the  first  affidavit  prepared  and  pro* 
posed  to  be  filed  in  order  to  obtain  a  continuance  of  tSe 
cause  was  a  general  affidavit.  By  the  laws  of  England 
agCQeral  affidavit  is  not  sufficient  to  entitle  the  party  to' 
teontinuance—- and  upon  principles  of  law  as  adopted 
m  England  and  in  the  United  States,  at  least  in  Mary- 
Jud,  a  supplemental  affidavit  cannot  in  a  case  of  this 
Bature  be  received. 

If  then  judge  Chase  had  wished  that  Callender  should 
kvebcen,  at  all  events,  prevented  from  a  continuance 
of  his  cause,  he  would  have  suffered  them  to  hiive  filed 
Ikeir general  affidavit. 

Accordmg  to  the  laws  of  England,  and  so  is  the  law 
considered  in  Maryland,  to  entitle  the  party  to  a  conti. 
ftance,  he  must  file  an  affidavit  shewing  what  witnesses 
k  wants — what  he  expects  to  prove  by  them — that  he 
loused  due  diligence  to  procure  them,  and  that  he  has 
treasonable  expectation  to  procure  their  attendance  at 
fiome  time.—- Judge  Chaat,  had  he  wished  th^t  Callen- 
^should  be  deprived  of  a  continuance  of  his  cause, 
Would  have  suffered  them  to  file  their  gener4l  atRdavit, 
but  what  was  his  conduct  ?  Desirous,  they  should  not 
"apropcrly  and  hastily  commit  themselves,  and  lose 
^vantages  to  which  they  might  be  entitled,  he  gave 
ibem  a  caution,  and  time  till  next  day  to  profit  by  it. 
On  the  next  day  they  did,  it  is  true,  fileai/?^c/a/affi- 
^v'it ;  but  this  special  affidavit  so  drawn  up,  under  the 
caution  given  them  by  the  court,  is  not  such  as  can  in 
any  degree,  stand  the  test  of  legal  investigation  even 
*nc!er  the  authority,  which  one  ol  the  honorable  ma- 
fingers  (Mr.  Rodnt^y)  hath  this  day  introduced. — Cal- 
lender did  not  in  his  affidavit  state  that  he  expelled  to 
l^abic  to  procure  his  witnesses  at  the  next  term,  the 
^  after,  or  at  any  term  :  He  also  stated  that  there 
Were  certain  books  necessary  for  his  defence,  but  he  did 
Bot  state  that  he  had  endeavored  to  procure  them  be- 
fcre--or  that  he  expected  to  get  them  against  the  next 
term, — And  surely,  if  when  Callender  wrote  that  libel, 
^  founded  any  part  of  his  charge  upon  books  which  had 
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been  published,  he  ought  to  have  had  them  by  him 
when  he  wrote  and  published,  and  to  have  kept  then 
by  him  for  his  defence  whenever  he  should  be  callec 
upon  to  answer  for  that  publication,  and  could  have  nc 
right  to  claim  a  continuance  for  the  purpose  of  obtain^ 
ing  such  books.  One  of  the  honorable  managers  (Mr 
Rodney)  has  this  morning  referred  us  to  6th  vol.  Ba 
con's  Abridgement,  from  page  650  to  652,  upon  ih 
snbje(5l  in  contest,  the  mode  of  putting  off  a  trial,  and 
there  as  he  acknowledges,  and  as  the  authority  enforces 
**  if  there  is  any  cause  of  suspicion,  that  delay  is  th^ 
objeft,  the  court  should  be  satisfied  from  circumstances} 
that  the  person  absent  is  a  material  witness — ^that  th^ 
person  applying  has  beei)  guilty  of  no  laches  or  neglcft 
— and  that  he  is  in  reasonable  expeflation  of  being  able 
to  procure  his  attendance  at  some  future  time."  Thai 
the  court  had  in  Callender's  case  just  reason  to  believe 
that  delay  was  the  sole  object  of  the  counsel,  no  person 
can  doubt — Nay,  the  counsel  themselves  have  upon 
oath  declared,  that  delay  was  their  object — that  they 
had  np  hope  or  expectation  ^hat  witnesses  could  be  oi 
any  service  to  them-^that  they  considered  Callendcr*s 
cause  desperate  if  the  law  was  constitutional— -and  that 
their  great  object  was  to  continue  the  cause  to  another 
court  that  it  might  not  be  tried  before  my  honorable 
client,  of  whose  conduct  in  the  case  of  Fries  they  had 
heard,  and  aj^ainst  whom  they  had  formed,  it  seems, 
the  most  decided  prejudices. 

This  authority  then  produced  by  the  honorable  ma- 
nagers,  perfectly  justifies  the  conducfl  of  my  client,  in 
refusing  upon  that  afiidavit,  to  continue  the  cause  to 
the  next  term.  The  court  was  then  sitting  to  hear  the 
charges  brought  before  them — it  was  their  duty  to  have 
them  determined  without  unnecessary  delay,  that  if 
the  party  was  innocent  he  should  be  acquitted,  if  guilty 
that  he  should  be  brought  to  speedy  punishment.  The 
same  honorable  manager  has  from  the  same  authority 
shewn,  **  that  upon  the  particular  circumstances  of  the 
case  the  court  will  make  a  rule  for  putting  off  the  trial 
of  a  cause  to  the  second  term  after  the  rule  for  putting 
off  the  trial  is  made.**     I  admit  the  law,  and  will  there- 
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fore  readily  admit  that  if  an  affidavit  had  been  made  hj 

dallcnder  stating  that  he  expeCled  to  be  able  to  prove 

rcertain  fa£ls,  stating  what  the  fafts  were,  by  witnesses, 

i  vrliofrom  their  particular  situation,  could  not  with  any 

probability  be  produced  before  the  second  term,  after 

the  affidavit,  and  could  then  probably  be  had,  the  court 

nught  with  propriety,  and  perhaps  ought  to  have  con- 

tinued  the  cause  to  the  second  court,  but  no  such  affi- 

^^vit  was  made  ;  therefore  not  having  made  out  such  a 

[  case,  they  have  no  reason  to  complain  that  they  had  not 

'  the    benefit  of  it.     They  did  not  even  swear  that  they 

^  expedted  to  be  able  to  procure  the  attendance  of  their 

\  vidtnesses  at  any  time  whatever. 

I  A  case  has  also  been  referred  to  in  Cowper's  reports, 
inhere  the  defendant  wanting  the  testimony  of  a  witness 
who  lived  out  of  the  jurisdiction  of  the  court,  and  the 
court  not  having  the  power  to  issue  a  commission  to 
obtain  his  testimony,  the  court  declared  that  if  the 
plaintiffs  would  not  consent  to  have  the  deposition  of 
such  witness  taken  to  be  read  at  the  trial,  they  would 
continue  the  cause  indefinitely.  The  honorable  mana- 
ger  has  further  said  that  though  in  England  the  court 
cannot  issue  a  commission  to  examine  witnesses,  yet 
here  the  court  has  a  power  to  issue  a  commission  for 
that  purpose*  This  honorable  court  will  recolleft  that 
:  the  case  ot  Callender  was  a  criminal  prosebution,  I 
doubt  whether  the  court  has  any  powet  in  a  criminal 
case  to  issue  a  commission  to  examine  witnesses  for  or 
against  the  prosecution  ; — I  do  not  know  of  any  law 
which  gives  them  that  power. — If  the  honorable  mana- 
gers know  of  such  a  law,  they  will  be  so  obliging  as  to 
refer  us  to  it. — But  I  will  take  up  the  objtftion  upon 
each  view,  suppose  a  commission  might  have  been  is- 
sued, the  counsel  of  Callender  did  not  apply  to  the 
court  to  grant  a  commission,  and  to  continue  the  cause 
till  the  commission  was  returned.  Suppose  a  commis- 
sion could  not  be  issued,  Callender's  counsel  did  not 
apply  to  the  attorney  general  of  the  district  for  his  con- 
sent, that  these  witnesses  should  be  examined  where 
they  lived,  and  their  deposition  be  read  in  evidence  on 
the  trial,  they  did  not  apply  to  the  court  for  their  deter- 
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mination,  that  the  counsel  for  tliis  prosecution  shouU 
consent  to  this,  and  that  if  he  refused,  the  cause  should 
on  that  ground  be  continued.  Had  they  prayed  a  conti^ 
nuance  on  either  of  these  grounds,  and  it  had  been  rci 
fused,  they  might  have  had  some  pretext  under  thei^ 
authorities  for  complaint,  but  this  ground  they  never  at* 
tempted  to  take. 

Had  they  prayed  for  a  commission,  and  the  law  au^ 
thorised  it,  it  is  to  be  presumed  the  court  would  have 
granted  it,  if  the  court  could  not  grant  a  commission, 
and  the  defendant's  counsel  had  proposed  that  the  de-^ 
positions  cf  absent  witnesses  should  be  taken  to  be  read 
at  the  trial,  it  is  possible  the  court  would  have  conti- 
nued the  cause  unless  the  prosecutor  would  have  con- 
sented  that  depositions  should  be  thus  taken.  Hencc^ 
therefore  on  no  principle  <loth  it  appear  that  there  was 
any  thing  improper,  incorrefl  or  illegal,  in  refusing  a 
continuance  of  the  case  of  Callender. 

But,  sir,  there  is  another  ground  upon  which  the 
conduft  of  the  court  was  strictly  justifiable  in  request- 
ing to  know  by  the  deposition  what' the  absent  witnesses 
were  expected  to  prove,  and  also  in  refusing  to  continue 
file  cause  — Upon  their  own  statement,  the  witnesses 
wanted  were  only  material  to  a  few  of  the  charges  in 
the  indictment* — Their  absence  therefore  could  not  be  a 
sufficient  reason  :o  put  off  the  trial.— ^The  attorney 
might  have  struck  out  of  the  indictment  those  sctsoC 
words  to  which  their  testimony  was  wanted,  and  pro- 
ceeded to  the  trial,  upon  the  other  part  of  the  charge. 
— And  as  the  punishment  both  as  to  Ane  and  imprison- 
ment was  discretionary,  not  exceeding  a  certain  sum 
and  time, — Callender  was  equally  in  the  power  of  the 
court,  convicted  on  a  part,  as  if  he  had  been  convicted 
on  the  whole  of  the  charges — and  the  court  having  the 
discretion,  and  having  refused  a  continuance  for  the 
want  of  the  testimony  suggested,  had  it  in  their  power, 
when  they  passed  sentence,  to  throw  out  of  their  consi- 
deration,  those  parts  of  the  charge  for  which  the  testi-  j 
mony  was  wanted. 

And  on  this  subjcfl  the  case  put  by   my  rcspeSlable 
colleague  (Mr.  Key)  is  perfe6lly  in  point;  he  supposed 


207 

the  case  of  a  person  Indifled  for  stealing  a  horse,  sad- 
dle and  bridle  ;  to  delay  the  trial,  the  prisoner  suggests 

e  want  of  witnesses  -ihe  court  compel  him  to  de- 
lare  in  his  affi  Javic  what  he  eipeels  to  prove  by  them. 

appears  that  he  only  wants  to  prove  that   the   bridle 

as  his  own  !  This  surely  would  be  no  cause  for  de- 
laying the  trial.     The  prosecutor  might  instantly  strike 

ut  of  the  indictment,  the  bfidle,  and  there  could  not 
the  least  pretext  for  not  going  to  trial  upon  the  resi-* 

ue  of  the  charge,  the  stealing  the  hofse  and  saddle^ 
in  Callender's  case,  the  want  of  witnesses  to  justify 

to  a  few  sets  of  words,  could  afford  no  reasonable 

Euse  why  he  should  not  be  tried  upon  a  dozen  or  more 
ts  of  libellous  words,  charged  in  the  indictment,  as 
to  which  he  did  not  pretend  to  alledge  that  he  wanted  a 
witness. 

In  Maryland,  it  has  ever  been  the  practice  to  try  crU 
l&inal  prosecutions  of  what  nature  soever  at  the  first 
oourt,  if  practicable,  and  not  to  continue  them  unles* 
same  legal  cause  is  shewn.  Judge  Chase  had  been  ac- 
tustomed  to  this  mode  of  proceedure.  It  was  in  Ma- 
lyland  that  he  acquired  the  first  rudiments  of  law.  It 
^as  in  that  state  that  his  legal  knowledge  was  matured 
by  practice. 

Why  should  capital  cases,  rather  than  inferior  crimes> 
be  uied  the  first  court?  The  honorable  managers  ad- 
mit that  it  is  the  general  rule  not  to  continue,  but  to 
try  at  the  first  term,  capital  cases.  Surely  if  indul- 
gnicc,  if  delay  is  necessary  in  any  case,  it  is  in  a  capi- 
tal case,  where  life  is  at  risque ;  where  an  injury,  if 
done,  19  irretrievable  I 

There  are  many  reasons  which  shew  the  propriety 
that  prosecutions  of  every  kind  should  be  decided  with 
as  little  delay  as  possible.  One  of  the  principles  as  to 
criminal  jurisprudence,  as  governor  Claiborne  has  just- 
'y  observed,  is  that  tho' punishments  should  be  mild, 
et  they  ought  to  bt  speedy  ;  by  having  an  immediate 
ecision  there  is  a  greater  certainty  that  the  criminal 
ball  not  elude  justice  by  flight.  The  expencc,  whe- 
tbcr  to  the  criminal  or  to  the  public,  is  encreased  by 
delay  ;  delay  aiso  hazards  the  loss  of  testimony  by  the 
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death  or  absence'df  witnesses  ;  and  therefore  diminisli 
es  the  chance  of  having  justice  done,  either  to  the  par- 
ty or  to  the  public,  the  one  or  the  other  of  whom  mai 
be  essentially  injured  for  want  of  testimony^  whicl 
might  have  been  had  if  the  trial  had  not  been  delayed  : 
but  even  if  witnesses  live,  and  can  be  had  at  the  trial 
yet  the  lapse  of  time  impairs  memory,  and  their  testi- 
mony  cannot  be  relied  upon  in  the  same  manner  as  ii 
they  weie  examined  immediately  after  the  transaction 
when  every  circumstance  would  be  fresh  in  their  memo- 
ry. These,  with  many  other  reasons  which  might  be 
given,  have  actuated  our  courts  of  justice  in  Maryland, 
never  to  continue  criminal  prosecutions  of  any  kind,  il 
it  can  be  avoided ;  and  shew  the  propriety  of  their  con- 
duct» 

The  next  specification,  in  this  article,    of  improper 
conduct  in  the  judge,  is,  that  he  "  used  unusual^  hude, 
and  contemptuous   expressions  towards   the  prisoner's 
counsel ;  and  insinuated  that  thev  wished  to  excite  the 
public  fears  and  indignation,  and  to  produce  that  insu- 
bordination to  the  law,  to  which  the  conduct  of  the 
judge  did  at  the  same  time  manifestly  tend."     As  to 
this  part  of  the  charge,  there  is  but  little  of  a  legal  na- 
ture contained  in  it,  I  shall  therefore  hastily   pass  over 
it.     If  true,  it  seems  to  be  rather  a  violation  of  the  prin- 
ciples of  politeness,  than  of  the  principles  of  law ;   ra- 
ther the  want  of  decorum,    than  the  commission  of  a 
high  crime  and  misdemeanor.     I  will  readily  agree  that 
my  honorable  client  has  more  of  the  ^^  for  titer  in  r^," 
than  the  *'5Wflt;//^r  in  modo^"^^  and   that  his  character, 
may  in  some  respects  be  considered  to  bear  a  stronger' 
resemblance  to  that   of  lord  Thurlow  than  to  that  of 
lord  Chesterfield ;  yet  lord  Thurlow  has  ever  been  esi 
teemed  a  great    legal   character,    aad  an  enlightene( 
judge. 

But  let  mc  ask  this  honorable  court  whether  there  ii 
not  great  reason  to  believe  that  the  sentiments  my  hono« 
rable  client  expressed  with  respect  to  the  conduct  of  tin 
counsel,  and  their  object  was  just  and  correct  ?  Wh.i| 
was  the  conduct  of  Callender's  counsel  ?  Was  it  n( 
such  as  immediately  tended  to  inflame  the  minds  of  th( 
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Ij^tanders,  and  to  excite  their  indif^nation  against  the 
toirt,  and  highly  insulting  to  the  judges  ?  In  the  first 
(lace,  they  endeavoured  to  obtain  a  continuance  of  the 
ause  to  the  next  court,  merely  with  an  intention  to 
jrocnre  delay,  and  to  prevent  the  cause  being  tried  be- 
prejudge  ChasCv  acknowledging  that  they  had  no 
lopes  or  expectation  from  any  testimony  to  save  their 
jlcntif  the  law  was  determined  to  be  constitutional; 
Id  yet  they  brought  forward  their  client  to  swear  just 
)fcal  they  pleased,  in  order  to  procure  this  delay,  with 
espect  to  the  necessity  of  witnesses,  whose  testimony 
key  acknowledge  they  were  conscious  could  be  of  no^ 
ervice  tothem,  and  yet  they  wished  the  bystanders  to 
onsider  the  court  acting  highly  improper,  for  not  grant- 
ing that  continuance  !  Was  this  even  to  serve  Callen- 
b  ?  No,  they  avow  they  did  not  appear  to  serve  him, 
te  to  serve  the  cause.  Sir,  it  appears  from  their  owa 
sWence  that  Callender  would  have  submitted  to  the 
»in,  but  for  their  interference  ;  that  they  volunteered 
ittlhe occasion  not  for /6/;/2,  but  for  their  cause;  and 
fetthe  volunteers  wanted  the  court  to  give  them  to  an- 
«hcrtenn  to  prepare  themaelvcs,  and  made  Callender 
*ear  what  they  pleased  to  effect  their  purpose.-^  They 
■idthcy  were  not  well  acquainted  with  the  law  upon 
libels,  and  therefore  wanted  time  to  examine  the  sub- 
ject; hot  surely  when  persons  undertake  to  volunteer 
fteir  services  on  any  subject,  they  ought  to  be  masters 
^  it,  and  are  entitled  to  no  indulgence  of  delay.  And 
fcthey  declare  they  had  formed  the  determination,  on 
fce first  instance  of  an  indictment  under  the  sedition 
K  to  come  forward  and  volunteer  their  services  for 
^  sake  not  of  the  man,  but  of  their  cause,  common 
•fccency  to  the  court,  and  a  proper  respect  for  them- 
*^lves,  ought  to  have  dictated  to  them  in  the  interim  to 
'^ive  made  themselves  fully  acquainted  with  all  the  law 
^tivetothat  subject  in  which  they  had  thus  deter- 
Jfi^ned  officiously  to  interpose. 

Inthenext  place,  Avhen  the  jury  were  about  to  be 
'^orn,  they  challenged  the  array  in  order  to  set  aside 
Ae^^holcpannel.  Such  challenge  can  never  be  made 
^fcctly,  but  for  the  jury  being  returned  by  an  officer 
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not  authorised,  or  for  unfair  and  partial  dealings  in  th( 
officer  who  summons  the  jury.  The  reas6n  assignee 
was,  that  one  of  the  jurors  who  was  returned  had  ex 
pressed  sentiments  inimical  to  Callender.  This,  i 
true^  might  be  a  good  cause  to  challenge  the  individua 
juror  for  favor,  but  no  boy,  who  had  read  in  an  offic< 
six  months,  would  have  supposed  this  a  suf&cien 
cause  to  have  challenged  the  array,  unless  it  had  beei 
further  alledged  that  the  marshal  knew  the  juror  ha( 
[expressed  such  sentiments  before  he  had  sumnionec 
him,  and  had  summoned  him  for  that  reason,  wbicl 
was  not  suggested.  Is  it  possible  to  believe  that  lega 
characters  of  so  great  estimation,  that  one  of  them  wsa 
then  the  attorney  general  of  the  state  of  Virginia,  an. 
other  almost  immediately  after  appointed  attorney  ge. 
neral  of  the  United  States  for  the  district  of  Virginia, 
and  the  third,  appointed  one  of  the  chancellors  of  that 
state,  should  have  been  «o  utterly  ignorant  of  the  law 
relative  to  the  challenge  of  the  array»  as  to  have  made 
the  motion  they  did  ?  If  not,  it  must  be  presume(] 
their  conduct  was  influenced  by  a  wish  to  embarrass  the 
court;  to  hold  up  the  prosecution  as  oppressive;  to 
excite  public  indignation  against  the  court  and  the  go« 
vernmcnt,  who  endeavoured  to  enforce  it,  by  attempt- 
ing to  impress  a  belief  on  the  public  mind,  that  even 
their  marshal  had,  in  the  very  beginning,  violated  his 
duty  to  gratify  the  wishes  of  an  oppressive  government, 
and  that  for  that  purpose  he  had  unfairly  packed  a  jury ! 
Was  not  this  immediately,  was  it  not  designedly  done 
for  the  purpose  of  exciting  public  indignation  ?  What 
was  the  conduct  of  the  same  counsel  when  the  court 
desired  them  to  reduce  to  writing  the  questions  they 
meant  to  propound  to  col.  Taylor  ?  They  have  de- 
clared they  hesitated  whether  they  would  do  it ;  and  be- 
fore they  did  comply  with  the  court's  dire6\ion,  they 
made  a  dircOt  effort  to  hold  up  to  the  bye-standers  that 
the  court  was  acting  with  oppression  and  partiality  to 
the  prejudice  of  Callender,  by  imposing  on  his  counsel 
difficulties  and  impositions  which  the  court  had  not  im- 
posed upon  the  counsel  for  the  prosecution  !  Whereas 
in  faA  the  counsel  for  the  prosecution  had  fairljr  stated 
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Jkt  testimony  he  meant  to  offer,  before  he  produced  his 
jbritnesses,  having  no  desire  that  the  jury  should  be  sur- 

Erised  with  improper  evidence, — whereas  the  couu- 
A  for  Callender  wished  to  have  witnesses  exa- 
lined  to  the  jury,  without  the  least  previous  dis- 
bosiire  to  the  jury  or  court,  of  the  evidence  meant 
kf  them  to  be  given ;  most  evidently  that  they  might 
ittve  testimony  illegal  thus  imposed  upon  them ;  and 

fcaase   they  were,    by  the  corrcdl  interposition  of  the 
rt  defeated  in  this  objett,  they   could   not   consent 
en  to  let  this  a6l  of  the  court  pass,  without  a  direft 
tempt  to  impress  upon  the  by-standers,  that  it  was 
inother  instance  of  the  unfair  and  oppressive  conduf): 
■T  the  court,  which  ought  to  excite  their  indignation ! 
Iftnd  here  let  this  honorable  court  remember  that  Cal- 
lender, in  his  Prosped  before  us,  had  in  the  most  solemn 
Planner  appealed  to  the  state  of  Virginia,  that  if  ever 
the  time  should  come,  when  the  government  of  the 
United  States   should  attempt  to  prosecute  him  and 
teake  him  a  viftim  under  the  sedition  law,  that  state 
vas  bound  under  every  principle  of  interest,  of  justice, 
tod  of  the  claims  he  had  upon  them,  to  come  forward, 
and  at  all  risks  and  by  'all  means  to  protedl  him.     Is 
Acre  not,  sir,  great  reason  to  believe,  that  the  obje6V  of 
counsel  was  to  second  this  appeal  so  made  by  Callender, 
bind  to  induce  the  people  ot  Virginia  to  come  forward 
iMo  save  their  client  from  the  pretencled  oppression  of  go- 
vernment,— to  rescue  him  from  their  fangs  ! 

One  of  the  gentlemen  who  was   the  counsel   of  Cal- 
knder,  has  told  us,  that  whenever  a  prosecution  should 
be  attempted  under  the  sedition  law,  he  had  formed  the 
d^ermination  to  come  forward  to  prove  its  unconstitu- 
tionality«     That  in  consequence  of  this  determination 
m  Callender's  case,  and  only  for  that  purpose,  he   did 
appear  in  order  to  argue  its  unconstitutionality.     He 
has  told  us  further,  thathe^had  no  hopes  of  convincing 
the  court,  and  scarcely  the  faintest  expectation  of  in. 
ducing  the  jury  to  believe  that  the  sedition  law  was  un- 
constitutional ;  but  yet  that  he    wished  to  argue  the 
question,  with  a  view,  of  making  a  proper  impression 
upon  the  public  mind ;  aud  yet  he  has  disclosed  to  ud 
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upon  his  oath,  that  when  the  court  had  charged  hi| 

with  wishing  to  address  himself  to  the  populace  and 

to  the  court,  he  denied  the  charge,  and  told  the  coi 

he  only  wanted  to  address  him^lf  to  and  to  be  he: 

by  the  court,  and  did  not  wish  to  be  heard  by  the  juj 

and  by  the  by-standers !     When  at  the  same  time 

knew  he  could  not  be  heard  by  the  court,  without  alj 

being  heard  by  the  jury  and  the  by-standers,  unless  th^ 

had  ^11  been,  a  thing  unknown,  sent  out  of  the  coi 

house ;  or  what  is  equally  unknown,    had  their  ei 

stuffed  with  cotton,  or  filled  with  wax  ;  and  yet  ti 

same  gentleman  has  said  on  oath,  notwithstanding  tl 

declaration,  that  it  was  his  chief,  almost  his  sole  obj( 

ijpon  that  subject,  to  be   heard  by  the  by-standei 

and  on  them  to  make  proper  impressions  I     What  bar< 

faced,  what  unequalled  hypocrisy  doth   he  achnit 

practised  on   that  occasion  \     What  egregious  triflin| 

with  the  court !     But,  I  would  ask  this  honorable  cour^ 

what  were  the  impressions  which  Mr.  Hay  was  so  so«. 

licitous  to  make  on  the  people  ?     Was  it  merely  to  con^ 

vince  them  that  the  sedition  law  was  unconstitutional, 

and  ought  not  to  be  enforced  ?     Had  not  the  legislature 

of  his  state  some  time  before  denounced  this  law  as  un« 

constitutional,  and  destructive  to  liberty  ?      Had  they 

not  circulated  the  denunciation  throughout  every  part 

of  their  own  state,  and  sent  it  to  every  legislature  in 

the  union  ?     Do  not  let  me  here  be  understood  to  cen« 

sure  that  honorable  body,  or  to  question  the  pn>priety 

of  their  conduct,  or  the  rectitude  of  their  motives  ;  £eur 

be  it  from  me   to  doubt  that  they  honestly  believed  th« 

law  to  be  unconstitutional,  and  fraught  with  all  the  evili 

which  they  suggested  would  flow  from  its  execution  : 

and  therefore  that  they  thought  it  a  sacred  duty  to  ad 

as  they  did.     I  am  not  in  the  habit  oi  questioning  the 

motives  which  influence  public  or  private  bodies ;  it  is 

my  duty  to  leave  that  question  to  their  own  consciences 

and  to  their  God  ;  I  myself  view  them  in  the  most  fa« 

vorable  light ;    I  only  mean  to  state  as  a  fact,  a  trans^ 

action  of  notoriety ;    but  can  it  possibly  be  supposed 

after  this,  the  people  of  Virginia  wanted  a  speech  from 

Mr.  Hay,  to  induce  them  to  consider  the  sedition  law 
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nconstitutional,  or  could  he  expect  that  those  who 
oubted  after  being  so  well  acquainted  with  ihe  senti- 
ments and  conduct  of  their  legislature,  would  be  made 
inverts  by  any  thing  they  should  hear  from  him  ?  No 
ir,  no  person  can  think  it«  What  then  was  his  motive  ? 
Vas  it  not  to  impress  on  the  people,  that,  not  only  an 
nconstitutional,  oppressive  law,  was  about  to  be  en- 
>rced  ;  but  also  that  the  court,  in  order  to  enforce  it, 
/as  acting  in  the  most  unfair  and  oppressive  manner,  as 
t-ell  as  (he  marshal ;  and  thereby  to  inflame  the  resent- 
ment and  indignation  of  the  populace  against  the  court  ? 
will  not  say  that  he  really  wished  so  far  to  have  excited 
heir  violence  against  my  honorable  client  as  to  have 
endangered  his  life ;  but  it  is  impossible  that  I  should 
loubt  but  that  it  would  have  given  him  pleasure,  that 
heir  violence  should  have  been  so  far  at  least  excited, 
IS  to  have  intimidated  the  court  from  executing  this 
)bnoxious  law. 

When  my  honorable  client  went  from  Baltimore  to 
Richmbnd,  to  hold  the  circuit  court,  he  knew  how 
liolentlj'  that  state  was  opposed  to  the  enforcement  of 
this  law  ;  but  he  equally  knew  that  it  was  his  duty  to 
carry  it  into  execution,  without  regard  to  the  senti. 
ments  of  any  portion  of  the  community,  or  however 
disagreeable  it  might  be  to  them.  Under  these  cir- 
cumstances he  went  to  Richmond,  and  found  the  coun- 
sel from  the  first  step  in  this  cause,  attempting,  as  he 
could  not  but  consider  it,  to  inflame  the  audience  and 
excite  their  indignation  against  him.  My  honorable 
client,  who  well  knows  mankind,  and  has  been  accus- 
tomed to  popular  assemblies,  api^ears  to  have  been 
anxious,  as  his  best  security,  to  keep  the  by-standcr^ 
in  good  humor,  and  to  amuse  them  at  the  expence  of  the 
very  persons,  who  were  endeavoring  to  excite  the  irasci- 
bihty  of  the  audience  against  him.  Hence  the  mirth, 
the  humor ,^  the  facetiousness,  by  which  his  conduct  was 
marked  during  the  trial ;  and  which,  most  fortunately, 
w^s  attended  with  the  happy  consequence  he  hoped 
fromh,  for  it  is  admitted  that  he  kept  the  by-standers 
in  great  good  humor,  and  excited  peals  of  laughter  at 
the  expence  of  the  counsel ,  as  the  witness  very  justly 
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concludes,  for  he  says,  **  the  counsel  did  not  appear 
jom  in  the  laugh."  And  this,  sir,  most  satisfactoti 
accounts  for  the  more  than  usual  exertion  of  his  fat 
tious  talents  on  the  trial  of  Callender  ;  and  I  doubt  ij 
was  the  real  cause  of  that  exertion. 

Among  the  different  charges  made  against  jud^ 
Chuse  of  rudenesss,  and  unusual  language  by  him  u^ 
towards  the  counsel  of  Callender,  we  find  it  stated,  tfc 
when  the  judge  had  repeatedly  declared,  the  coun^ 
could  not  be  permitted  to  argue  to  the  jury  the  cd 
stitutionality  of  the  law,  and  one  of  the  counsel,  wl 
appears  to  have  felt  pardcularly  sore  on  the  occasioi 
still  urging  that  question  to  the  jury,  the  judge  inte 
rupted  him,  and  declared  that  the  counsel  of  Callend 
had  from  the  first  mistaken  the  law,  and  that  they  hd 
persisted  in  pressing  their  mistakes  on  the  court.  N< 
ver  was  there  a  more  proper  or  correft  expression  use 
by  a  judge*  Never,  I  believe,  did  the  condu(5l  of  lani 
yers  more  fully  justify  such  a  charge !  And,  if  th 
abilities  of  the  counsel  are  as  great  as  they  are  repn 
sentcd  to  be,  it  is  almost  impossible  not  to  believ< 
their  errors  were  intentional,  and  with  the  express  vie^ 
to  embarrass  the  court.  In  the  first  place,  they  insiste 
that  the  jury,  not  the  court,  was  on  the  indi6\ment  c 
Callender,  to  assess  the  fine  ^  which  should  be  impose 
upon  him,  if  found  guilty.  This  was  one  of  their  ei 
rors,  and  a  most  egregious  error  it  was.  And  yet  n^ 
honorable  client  has  been  charged  with  rudeness  fd 
calling  it  as  one  witness  states,  *^  a  wild  notion." — ^O 
as  Mr.  Robertson  has  it  in  his  short  hand.  ^^  a  mistake] 
notion."  Either  of  these  expressions  was  in  my  opi 
nion  extremely  mild.  I,  sir,  should  not  have  hesitates 
in  calling  it  a  mad  notion. 

The  idea  that  the  array  was  to  be  quashed  because 
there  was  returned  an  individual  juror,  who  was  sup 
posed  to  be  liable  to  be  challenged,  was  another  mit 
.  take ;  a  mistake  that  even  a  school  boy  in  law  couM 
scarcely  be  expedted  to  have  made.  The  affidavit  so  iff 
correfUy  drawn,  and  their  insisting  on  a  continuand 
of  their  cause  in  consequence  of  that  incorrect  affidavit) 
was  another  mistake. 
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» 

An  a^dditional  mistake,  was  their  idea  that  the  court 
ad  no  right  to  know  what  testimony  they  meant  should 
e  given  by  the  fitness  produced,  and  that  it  was  im« 
iroper  to  require  that  the  questions  meant  to  be  pro- 
K^unded  to  CoK  Taylor,  should  be  reduced  to  writing. 
--And  the  attempt  to  obtain  from  the  jury  a  decision 
hat  the  sedition  law  was  unconstitutional,  in  which 
hey  so  pertinaciously  persisted,  was  also  an  error.  I 
isk  then  whether,  when  the  counsel  had  been  guilty  of 
dl  these  mistakes,  it  did  not  perfeftly  justify  my  ho-^ 
dorable  client  in  the  expressions  he  used,  that  they  had 
been  from  the  first  mistaken,  and  that  they  had  conti- 
[lued  throughout  pressing  their  mistakes  upon  the 
court  ?  Nay,  did  it  not  justify  the  observation  used  by 
bitn,  which  has  been  urged  as  most  excd^tionable^ 
**  that  they  must  know  better ;  and  that  their  condu£b 
was  intended  to  influence  the  by-standers.'* — That  the 
counsel's  great  objedl  was  to  give  an  impression  to  the 
people  has  been  acknowledged  on  oath ;  and  the  court 
must  have  had  a  very  moderate  idea  indeed  of  the  legal 
abilities  of  Callender's  counsel,  if  they  could  have  sup- 
posed such  a  succession  of  errors  to  have  arisen  from 
ignorance. 

But  the  judge  is  also  charged  with  great  rudeness  in 
the  manner  in  which  he  replied  in  one  part  of  the  argu- 
ment to  Mr.  Wirt,  just  at  a  time  when  that  gentleman 
had  finished  a  syllogism ;  by  replying  that  it  was  a  non 
sequiiur,—l  Will  state  thelransaclion.  Mr.  Wirt  hav- 
ing, as  he  supposed,  established  the  position,  that  the 
jury  had  a  right  to  decide  the  law  as  well  as  the  fafV,  he 
proceeded  to  state  that  the  constitution  was  the  supreme 
law  of  the  land,  and  therefore  that  since  the  jury  had  a 
right  to  decide  the  law,  and  the  constitution  was  also 
the  law.  the  jury  must  certainly  have  a  right  to  decide 
the  constitutionality  of  a  law  made  under  it ;  and  this 
conclusion  was,  as  he  declared,  pcrftilly  syllogistic. 
As  Mr.  Wirt  had  assumed  the  chamber  of  a /(t^/V/Vj/i 
in  his  argument,  nothing  could  be  more  natiirul  than 
for  the  judge  in  his  answer,  to  tx'trAxmt  the  same  cha- 
racter:  He  therefore  replied,  like  a!of;;ician,  ''^  a  non 
scjuitur^  sir;"     The  corrcd   answxr  to   a  syllogism, 
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which  is  rather  lame  in  its  conclusion.  But  it  scev 
this  answer  was  accompanied  by  a  certain  bow.  U 
bowSy  sir,  according  to  the  manner  they  are  iwarf^?,  itej 
like  words^  according  to  the  manner  they  are  utters 
convey  very  different  meanings  ;  and  as  it  is  as  diflioi 
to  determine  the  merit  or  demerit  ola  bow  wiJiout  hai 
ing  seen  it,  as  it  is  the  expression  of  words  withon 
having  beard  them  ;  to  discover^  therefore,  whetli 
there  was  any  thing  rude  or  improper  in  this  bow^  I  cott 
have  wished  that  the  witness,  who  complained  so  mui 
of  its  effe£l,  had  given  us  a  /ac  simile  of  it.  Hud  n 
been  favored  not  only  with  the  answer,  but  also  wiih 
complete  fac  simile  of  the  boiv^  we  mighr  have  be« 
better  enabled  to  have  judged  of  the  propriety  of  m 
honorable  client's  condudl  in  this  instance.  But 
seems  this  boiv^  together  with  the  **  non  sequitur^ 
entirely  discomfited  poor  Mr.  Wirt,  and  down  he  sn 
•*  and  never  word  spake  more  !"— If  so,  it  was  a  sa^ 
ing  of  time.  But  we  have  no  proof  that  Mr.  Wit 
meant  to  have  procctded  any  further  in  the  argument 
even  had  he  not  been  encountered  with  this  formidabi 
bow  and  non  scquitur.  And  the  presumption  is,  tha 
having  condensed  the  whole  force  of  his  argument  int< 
a  syllogistic  form,  and  finding  his  syllogism  did  not  pro 
duce  the  convi<5tion  intended,  he  took  his  seat  wiihou 
wishing  to  spend  more  of  his  breath  in  what,  after  ih 
failure  of  his  logical  talents,  he  no  doubt  considered  ^ 
Iruitless  attempt.  Mr.  Nicholas  followed  Mr.  Wirt 
he  is  a  gentleman  miLl  and  polite  in  his  manners^  1m 
was  treated  by  the  court  with  politeness.  He  did  no 
persist  in  arldressing  the  jury  contrary  to  the  decision 
of  the  court,  he  therefore  met  with  no  interruptions. 

We  have  now  more  particularly  to  discuss  the  charges 
made  against  Judge  Chase,  as  they  relate  to  Mr.  Hay 
the  ether  counsel  for  Calleader.  Mr.  Hay  insisted  thin 
the  indi^ment  could  not  be  supported,  because  the  ti« 
tic  of  Callender's  publication,  parts  of  which  wcM 
charged  to  be  libellous,  was  not  inserted  in  the  indict* 
inent,  to  wit,  because  it  was  not  stated  in  the  indicf)^ 
nient  that  the  book,  which  contained  the  libellous  mat- 
ter, was  culled  '*  The  Prospect  Before  tJs."     And  to 
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upportthis  objection  he  went  on  to  prove^  that  when 
n  indiftment  states  libellous  writings  in  tenor  follow* 
1^,  the  libellous  part  of  the  writing  set  forth,  and  on 
rhichtheindi6lment  is  found,  must  be  set  forth  *^  ver-  ^ 
^tim  et  literatim  !"     There  was  no  attempt'to  shew 
hat  any  expression  in  the  indictment,  W2ts  not  stated 
.orreflly  both  verially  and  literally ,  as  published  by 
IlalJender.     The  indidment  did  not  charge  the  title  of 
he  boo^  as  being  libellous.     It  did  not  notice  the  title 
>f  the  book  in  any  manner.     If  the  title  of  the  book  was 
lecessary  to  have   been  inserted,  which  I  deny,  there 
:ould  not  have  been  a  more  absurd  or  inconclusive  ar-  * 
[^nnent  to  support  the  position,  than  that  upon  which 
Mr.  Hay  relied;  and  the  judge  shewed  great  temper  in 
merely  exposing  it  to  ridicule  in  the  manner  he  did,  by 
observing,  that  as  he  insisted  the  libellous  matter  should 
be  set  out  verbaiim  et  literatim^  he  wondered  he  had 
not  also  insisted  it  should  be  set  forth  punctuatim*    An 
observation,  by  the  by,  which  perhaps  contained  full 
as  much  of  good  sense   as  of  smartness,  since  we  all 
know  the  same  words  written  or  printed,  will  be  liable 
to    different   constru£lions,  and  convey  very  difierent 
meanings,  as  they  are  punctuated.     Mr.  Hay,  it  ap- 
pears from  his  own  testimony,  as  well  as  the  testimony 
of  the  other  witnesses,  was  guilty  of  very  improper 
conduct  to  the  court*     He  insisted  that  if  the  prisoner 
was  convicted  upon  that  indictment,  he  might  again  be 
indicted  for  the  same  offence,  and  could  not  defend 
himself  hy  the  conviflion  on  the  indiCtment  then  before 
the  court.     When  the  court  assured  him  he  was  mis- 
taken in  the  law,  Mr.  Hay  still  persisted  and  declared, 
that  he  should  not  be  more  surprised,  even  if  Mr.  Cal- 
lender  should  again  be  indicted  for  the  same  offence, 
and  should  be  punished  a  second  time  for  the  same  of- 
fence, than  he  was  surprised  at  the  indiCtment  then  be- 
fore the  court,  and  the  attempt  to  punish  Callender  in 
consequence  of  that  indictment.     What  language,  I 
pray  you,  coald  be  used  to  the  court,  but  in  reality  ad- 
dressed to  -  the  populace,  more  derogatory  to  the  then 
administration,     as  being  unprincipledly  oppressive, 
or  containing  a  more  direct  attack  upon  the  integrity  of 
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the  judged^  holding  them  up.  a$  the  venal  tools  of  x\ 
then  administration  9  ready  to  be  the  instrun^nts  of  \ 
Oppression  ! 

What  was  also  the  final  cpndud  of  Mr.  Hay,   wh 

y     haying  repeatedly  attempted  to  argue  to  the  jury  agai 

the  direflion  of  the  court,  and  having  as  repeatedly  be 

interrupted  and  stopped  by  the  court  ?     He  took  up  1^ 

Eapers  to  withdraw  ;  upon  which  the  court  told  him, 
e  pleased  he  might  proceed*  His  answer  ^^s, 
vjillnotn^^  When  the  qourt  further  observed,  you  w 
not  Mr.  Hay,  be  captious,  go  on  if  you  please  in  a 
manner  you  choose,  and  we  will  not  interrupt  yo^ 
Even  then,  when  in  my  opinion,  the  court  had,  as  ^ 
Fries's  case,  made  improper  concessions,  what  was  h{ 
answer  ?  **  I  am  not  captious,  ht^t  1  "will  not  procC€d.\ 
And  he  folded  up  his  papers  and  Withdrew. 

How  came  he  thus  to  acl  ?  As  to  Callender,  be  ac 
knowledges  he  despised  the  wretch,  that  his  objefl  wai 
to  serve  the  c^use,  not  Callender.  How  was  he  to.serv^ 
the  cause  ?  By  giving  an  impression  to  the  public 
mind.  What  impression  did  he  wish  to  give  ?  •  B] 
holding  up  the  idea  of  oppression  op  the  part  of  the.goi 
vernment,  and  corruption  on  the  part  of  the  courts 
But  finding  himself  thus  foiled  in  his  attempt,  by  th^ 
superiiir  abilities  of  my  honorable  client,  2|nd  his  su^ 
perior  ]cnowledge  of  mankind ;  finding  that,  instead  o\ 
exciting  indignation  against  my  client,  my  clieqt  most 
fortMuately  had  excited  against  him  the  laughter  and  ri- 
dicule of  the  auditors,  he  went  out  in  a  passion*  At 
the  same  time,  eveq  the  manner  in  which  he  left  the 
court  shewed  his  wish  to  impress  the  public  mind,  as 
far  as  possible,  with  sentiments  disadvantageous  to  the 
court*  And  as  to  the  interruptions  Mr^  Hay  received, 
they  are  clearly  proved  to  be  iq  consequence  of  his  per* 
tinaciously  attempting  to  a£l  contrary  to  the  direi^ion  of 
the  court,  and  in  that  case  the  only  question  could  be, 
whether  the  court  o^  Mr.  Hay  had  the  control  over  the 
other. 

But,  sir,  ^ere  is  anpther  charge  which  has  bcien  made 
against  my  honorable  client,  to  justify  that  part  of  the 
arti9]e  which  accuses  him  of  rudeness.    It  is  said  that 
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akingof  Caltender's  cotiiKsel,  or  addressing  himself 

them,  he  called  them  ^^ young gentlemenJ*^     Tome 
appears  astonishing^  thkt  these  exptessions  if  used  by 

judge,  should  be  thought  reprbachful  to  the  coun- 
or  a  proper  subject  of  a  criminal  charge  ;  and  it 

e  me  real  pleastire  to  find  that  Mr.  Nicholas,  whose 
le  condu^  marks  him  as  a  gentleman,  did  not  con- 

ler  them  offensive.     He  has  observed  that  he  v^as 

iog  at  the  time,  and  whoever  has  seen  him  as  a  wit- 

,  must  be  convinced  of  the  truth  of  his  assertion* 

we  are  told  that  Mr.  Wirt  was  at  that  time  ab9ut 

years  of  age,  had  been  a  married  man,  and  was 

n  a  widower.     It  doth  not  appear  that  judge  Chase 

w  of  tliese  circumstances  ;  but  if  he  had,  consider* 
that  Mr.  Wirt  was  a  widower,  he  certainly  erred  on 
jhc  right  side,  if  it  was  an  error,  ih  calling  him  2i young 
Mtleman.     But,  sir,  let  it  be  considered  that  my  ho- 
norable client  has  been  stated  by  the  honorable  marta- 
|ers,  to  be  nearly  three  score  and  ten,  let  also  his  great 
kgal  attainments  be  considered,  and  let  me  ask,  if  any 
|erson  can  think  his  addressing  gentlemen,  so  mtich  in- 
ferior to  himself  in  age  and  knowledge,  by  the  epithet 
of "  young  gentlemen,"  affenshe  to  them,  much  less 
mminai  as  to  the  public  ?     But  as  another  instance  of 
[lis  rudeness  we  are  told,  that  addressing  himself  to  Mr. 
liWirt,  who  observed  t^at  '*  he  was  going  o^,"  the  jiidge 
licpfied  *'  no  sir,  I  am  going  on,  therefore  sit  down,  sir.'^ 
This  address  was  fhade  by  the  judge  to  Mr.  Wirt,  when 
k  (the  judge)  was  about  to  give  a  long  opit^ion  to  him 
md  the  counsel  employed  with  him,  which  opinion, 
upon  Mn  Wirt's  sitting  down,  the  court  did  give. 
And  pray,  sir,^  was  there  the  least  impropriety  in  a 
fitnation  of  that  nature,  that  the  court  should  desire  the 
counsel  to  be  silent  and  to  take  their  seats  ? 

Before  judge  Chase  went  from  Baltimore,  to  hold  the 
<^uit  court  at  Richmond,  he  knew  that  the  sedition' 
law  had  been  violated  in  Virginia.  I  had  myself  put 
into  his  hands  The  Prospe6l  Before  Us.  He  felt  it  his 
4oty  to  enforce  the  laws  of  his  country.  What,  sir,  is 
ijttdge  in  one  part  of  the  United  States,  to' permit  the 

breach  of  our  laws  to  go  unpunished,  because  they  are 


there  unpopular,  and  in  another  part  to  carry  them  int4 
execution,  because  there  they  may  be  thought  wise  an< 
salutary  ?  And  would  you  really  wish  your  judges 
instead  of  acting  from  principle,  to  court  only  the  ap 
plause  of  their  auditors  ?  Would  you  wish  them  to  b« 
what  sir  Michael  Foster  has  so  corrcftly  stated,  the  mo^ 
contemptible  of  all  charadlers,  popular  judges  :  Judges 
who  lookTorward  in  all  their  decisions,  not  for  the  ap 
plause  of  the  wjse  and  good ;  of  their  own  consciences  ^ 
of  their  God ;  but  of  the  rabble,  or  any  prevailin| 
party  ?  I  flatter  myself  that  this  honorable  senate  will 
never,  by  their  decision,  san£lion  such  principles  i 
Our  government  is  not,  as  we  say,  tyrannical,  nor  a6ling 
on  whim  or  caprice^  We  boast  of  it  as  being  a  govern- 
ment of  laws.  But  how  can  it  be  such,  unless  the  laws, 
while  they  exist,  are  sacredly  and  impartially^  withoul 
regard  to  popularity,  carried  into  execution  ?  What. 
sir,  shall  judges  discriminate  ?  Shall  they  be  permitted 
to  say,  "  this  law  I  will  execute,  and  that  I  will  not  j 
because  in  the  one  case  I  may  be  benefited,  in  the  othei 
I  might  make  myself  enemies  if"  And  would  you 
really  wish  to  live  under  a  government  Hhere  your  lawi 
were  thus  administered  ?  Would  you  really  wish  foi 
such  unprincipled,  such  time  serving  judges  ?  NO| 
sir,  you  would  not.  You  will  with  me  say,  "  Giv€ 
me  the  judge  who  will  firmly,  boldly,  nay,  even  stem^ 
iy^  perform  his  duty,  equally 'uninfluenced,  equallj 
unintimidated by  the  *'  Instautis  vultus  tyranni,"  01 
the  ^*  ardor  civium  prava  jubentium  !"<i-^Such  are  the 
judges  we  ought  to  have ;  such  I  hope  we  have  and 
stall  bave.  Our  property ^  our  liberty^  our  livcs^  can 
only  be  prote6led  and  secured  by  sued  judges.  With 
this  honorable  court  it  remains,  whether  we  shall  have 
such  judges  ! 

The  remaining  part  of  this  charge  states,  that  my 
honorable  client  ^^  betrayed  an  indecent  solicitude  for 
the  conviflion  cf  the  accused,  unbecoming  even  a  pub^ 
lie  prosecutor,  and  as  highly  disgraceful  to  the  charac«^ 
ter  of  a  judge,  as  it  was  subversive  of  justice  !"  I  ami 
not  certain,  sir,  whether  I  exadly  know  what  is  hero, 
meant  by  a  public  prosecutor.    If  thereby  is  meant  the 
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kihlic  officer^  who  prosecutes  those  charged  with  being 
\ailty  of  crimes  against  the  public,  I  am  indeed  sorry 
find  that  those  officers^  so  necessary,  are  holdeh  by 
house  of  representatives  of  the  United  States  in  so 
orreft  a  point  of  view. .  I  deny,  sir,  the  propriety 
the  remark ;  and  must  be  permitted  to  rescue  the 

rblic  prosecutor  from  a  remark  so  derogatory.  He 
as  mucK  the  protestor  of  innocence,  as  the  avenger 
bf  guilt ;  his  duties  are  as  clearly  marked  as  those  of  a 
iidge.  They  have  both  one  common  objefl  in  view, 
pkough  acting  in  different  characters.  The  prosecutor 
md  the  judge  are  equally  bound  to  shield  the  innocent^ 
pA  to  punish  the  guilty.  The  prosecutor  does  the 
Ittme  benefit  to  his  country  by  saving  the  innocent  fi  om 
bunishment,  as  by  preventing  the  guilty  from  impunity* 
^either  the  judge  nor  the  prosecutor  ought  to  attempt 
tsjuring   innocence.     It  is  equally  the  duty  of  both  to 

Cnish guilt/  Such,  sir,  are  my  ideas.  Such,  sir,  I 
ire  ever  understood  the  duties  of  an  office^  which  I 
bve  held  in  the  state  of  Maryland,  for  twenty-seven 
Tears  or  more  ;  and  if  my  condufl  had  not  been  during 
I  that  period,  consonant  to  these  sentiments,  I  should  in- 
i^eed  feel  myself  degraded  and  dishonored.  ^ 

I  I  have  now,  Mr.  President,  gone  through  the  observa-^ 
dons,  which  have  appeared  to  me  necessary  upon  the 
four  first  articles.  If  I  have  been  thought  tedious  my 
ipology  is  the  respect  I  feel  for  the  dignified  source 
from  which  these  charges  have  proceeded  ; — from  my 
inability  to  decide,  which  of  the  charges  the  honorable 
Managers  will  most  rely  upon,  in  their  conclusion  ;  and 
the  consequent  necessity  of  dilating  upon  them  all  ; 
sensible  ol  the  extreme  danger,  -  that  for  want  of  exer- 
tions which  indeed  require  greater  abilities  than  I  am 
able  to  bring  into  action,  erroneous  impressions  should 
ttmain  in  any  instance  upon  the  minds  of  this  honora- 
ble court,  in  a  case  of  such  public  magnitude,  and  in 
which  my  honorable  client  is  so  deeply  interested,  for 
his  sake — for  the  sake  of  my  country,  I  have  felt  it  a 
sacred  duty  to  exert  those  few  talents  which  providence 
bath  been  pleased  to  bestow  upon  me ! 
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'  [It  was  now  fivd  o'clock,  when  Mr.  Martin,  inform- 
ing the  senate,  he  had  not  breakfasted  that  mornings— ^ 
and  had  not  during  that  day  taken  any  refreshment  ol 
any  kind,  except  two  glasses  of  wine  and  water  ;^^ 
that  the  fifth  and  sixth,  articles  yet  remained  to  be  in^ 
vestigated  by  Ai/72,  as  being  altogether  of  a  legal  nature  t 
and  that  he  felt  himself  too  much  exhausted  to  proceed 
•^--solicited  the  indulgence  of  the  court  to  permit  hini 
to  conclude  on  Monday,  which  was  granted^  and  tha 
court  accordingly  adjourned.] 

Monday^  February  25,  Mr.  Maetik  proceeded  a) 
follows : 

After  having  returned  my  very  sincere  thanks  to  this 
lionorable  court  for  thetr  polite  attention  on  Saturday^ 
in  giving  me  time  to  this  morning,  I  will  now  proceed 
to  tire  further  investigation  of  the  case,  in  which  we  are 
engaged.  But  before  I  call  your  attention  to  the  fifth 
dnd  sixth  articles  of  impeachment,  permit  me  to  notice 
some  few  points  that  I  find  had  been  unaittended  to  by 
me  on  Saturday. 

When  »  witness  (Mr.  Rind)  who  had  been  in  some 
degree  concerned  ki  printing  The  Prospctl  Before  Us, 
appeared  at  the  trial  of  Callender  to  give  evidence 
against  hbn,  wc  are  told  judge  Chase  assured  him  that 
he  might  be  under  no  apprehension  from  giving  testi- 
mony, for  that  he  should  not  be  prosecuted  on  account 
of  any  thing  he  should  disclose  on  that  trtal. 

What  is  the  fiift  from  the  evidence  ?  Mr.  Rind,  it 
seems^  was  summoned  as  a  witness, — he  came  forward 
without  any  objection  on  his  part,  to  give  evidence.— 
It  was  then  that  Mr.  Bay,'  in  order  to  throw  impedi- 
ments in  the  way  of  the  prosecution,  undertook  to  in- 
terfere with  the  witness  of  the  United  States,  and  tc 
teH  hi  mi  that  he  was  not  obliged  to  give  testimony,  as  il 
might  criraimatc  himself. — The  judge  replied  it  was  vcrj 
true,  but  that  the  court  would  take  care  the  witnesi 
should  not  be  prosecuted  on  account  of  any  thing  h^ 
should  disclose  in  his  evidence,  which  might  aft'eft  him^ 
self. — By  this  the  court  only  meant  that  they  would  no! 
institute  any  criminal  prosecution  against  the  witness^ 
and  if  any  indi£lmcnt  should  be  found  against  him 
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jrounded  on  the  testimfony  thus  given  by  him,  they 
vould  interfere  with  government  to  procure  a  noli  pro-'  . 
equiy  or  pardon — and  on  thase  conditions^  and  under  / 
aieh  promises,  it  is  a  most  usual  practice  to  introduce 
Lssociates  and  accomplices  to  give  evidence  for  the  con- 
friction  of  other  and  greater  criminals.--— But  this  is  sug* 
jested  to  have  been  improper  in  the  judge  ; — and  ode 
>f  the  witnesses,  the  present  attorney  general  of  Virgi* 
[lia,  has  on  his  examination  rather  hazarded  the  idea, 
that  any  interference  of  the  nature  in  question  ought  to 
iiave  been  by  the  United  States  attorney  for  that  distri£t^ 
and  not  by  the  court. 

The  gentleman  is  mistaken.— ^'In  Great^Britain  when 
an  accomplice  is  produced  to  be  a  witness,  his  produc- 
Uon,  and  the  security  he  hath  -  against  prosecution  on 
account  of  any  thing  which  he  may  disclose  having  a 
tendency  to  criminate  himself,  is  the  ad  of  the  court 
and  not  of  the  public  prosecutor,  except  so  far  as  it  is 
(lone  under  the  dire^lion  and  with  the  court^s  approba- 
tion. To  support  this  position  I  will  again  turn  to  M^ 
Nally,  p.  203, 

^^  The  admitting  an  accomplice  as  a  witness  for  the 
crown,  is  not  a  matter  granted  by  the  court  as  of  course^ 
but  depends  upon  the  qiiestion,  whether  the  indi£lment 
can  be  found,  and  supported  without  his  evidence; 

As  in  the  king  against  Robert  and  Wdliam  Luck- 
burst,  Maidstone,  Lent  assizes,  179S. 

Counsel  for  the  crown  moved,  that  Avery,  an  accom- 
plice, might  be  brou.ijht  before  the  grand  jury  to  give 
evidence  on  a  bill  of  jndi6tment. 

Justice  Bulier  said  it  was  not  a  motion  of  course,  and 
he  desired  the  counsel  to  read  over  his  brief,  and  certify 
thai  there  was  not  sufficient  evidence  to  convicV  without 
the  testimony  of  the  accomplice,  otherwise  be  would 
noi  allow  the  motion ;  because  it  might  be  the  means 
of  letting  oflf  the  worst  offender,  and  punishing  those  to 
whom  otherwise,  according  to  circumstances,  mercy 
might  be  shewn;  and  he  instanceda  similar  case^  which' 
happened  at  York  assizes.— The  counsel  then  stated 
that  this  offender  had  been  before  admitted  king's  evi- 
dence  agaUist  the  others  by  the  commitihi^  justice.  Bui-' 
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ler  said  that  be  would  not  pay  any  regard  to  that,  be« 
cause  it  ought  not  to  be  in  the  pow^r  of  a  justice  of  the 
peace  to  say,  who  ought  and  who  ought  not  to  be  ad« 
mitted  king's  evidence.  The  counsel  thereupon  saic^ 
that  on  reading  the  indictment  and  his  brief,  he  thought 
the^accomplice  ought  to  be  admitted  as  evidence ;  anil 
bis  motion  was granted.^^  That  is  by  the  court.  ■* 
This  authority  clearly  shews  that  in  England  it  is  con^ 
sidered  the  province  of  the  court  to  decide  when,  and| 
on  what  terms  accomplices  slrnll  be  introduced  as  trit-; 
nesses  ;  and  such  has  been  the  uniform  practice  in  Ma« 
lyland.  J 

And  here  let  me  observe  before  I  quit  this  subje£l,  93t 
to  Mr«  Hay's  condudt,  tKat  although  this  witness  camej 
forward  voluntarily  to  give  testimony,  without  making 
any  objeflion  on  his  part,  Mr.  Hay,  to  obstru<5l  the 
prosecution,  officiously  interfered  as  far  as  he  could,  to 
deprive  the  United  States  of  the  testimony  necessary  to 
convi£l  the  offender,  and  to  dissuade  the  witness  froni 
being  sworn.  A  conduct,  I  confess,  I  cannot  but  view 
as  being  at  least  highly  censurable,  yet,  sir,  my  honor « 
able  client  suffered  it  to  pass  without  even  the  smallest 
reprimand  !  This  did  not  shew  a  disposition,  on  the 
part  of  judge  Chase,  to  be  captious,  even  with  Mn 
Hay.  I 

There  was  another  part  of  the  testimony  I  omitted  to 
notice ;  I  will  now  do  it,  lest  the  gentleman  who  comc^ 
after  me  might  make  the  same  omission.  It  has  been 
suggested  by  two  of  the  witnesses,  that  the  court,  in 
one  instance,  used  the  word  **  we,"  in  the  plural  nuinJ 
ber,  as  identifying  the  court  with  the  prosecutor  of  the 
United  States.  Mr.  Hay  has  stated  it  to  have  been  di 
the  following  occasion  ;  when  the  counsel  for  Calient 
der  reproached  the  court  with  being  guilty  of  partia< 
lity,  in  requiring  the  questions  by  them  propounded  tc 
Col.  Taylor  to  be  reduced  to  writing,  although  thi 
court  had  not  made  a  similar  requisition  of  the  prosecw 
tor.  The  court  in  reply,  observed,  "  the  attorney 
when  he  opened  his  case,  stated  what  he  expefled  t^ 
prove  ;  but  though  he  did  we  were  not  obliged  to^  Hi 
was  asked  if  he  was  satisfied  as  to  the  correctness  d 
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liese  expressions,  he  replied  ill  the  affirmative,  and  be- 
«g  taken  down  as  I  have  now  introduced,  them,  'and 
crad  to  him,  he  adhered  to  them*  Some  mistake  there 
nust  be,  for  the  words  so  stated  are  destitute  of" 
lense  or  meaning.  **  But  though  he  did  we  were  not 
>bliged  to."  To  do  what  ?  '  I  presume,  to  have  com- 
i' tilled  him  to  give  us  his  questions  in  writing. 

The  sense  then  must  have  been,  that  as  the  attorney 
lad  disclosed  what  he  meant  to  prove,  and  as  there 
vas  no  doubt  of  the  propriety  pf  the  evidence,  there- 
ore  they,  the  court,  were  not  obliged  to  require  of  hint 
o  put  his  questions  in  writing*  This  constru6lion  re- 
luces  the  answer  to  common  sense  and  propriety,  and 
rces  the  answer  from  obscurity  and  from  censure.  Mr^ 
SJicholas  thinks  the  word  **  we**  was  used  in  one  in- 
stance by  the  court,  as  understood  by  him,  in  the  sam^ 
ncorreft  manner,  as  identifying  the  court  with  the  at- 
orney,  but  not  at  the  time,  or  on  the  occasion  to  which  . 
Mr.  Hay  allddes  j  he  ho\^ever  is  incapable  to  specify  at 
^hat  time,  or  on  what  occasion.  I  ask,  sir,  upon  such 
evidence  so  uncertain,  so  vague,  so  Unsupported,  can 
iny  criminality  be  fixed,  as  to  this  part  of  the  charge^ 
jpori  my  honorable  client  ? 

Indulge  me,  sir,  with  a  few  remarks  on  certain  pri- 
i^ate  and  social  cbnversations,  which  it  seems  have  tak- 
tn  place  between  the  judge  and  some  others,  and  which 
hough  perfeflly  innocent  of  themselves,  have  been 
>ressed  into  the  service  of  this  prosecution,  and  at- 
■empted  to  be  distorted  into  criminality, — and  I  will 
hen  quit  this  part  of  the  charges.— A  very  worthy  anfl 
espetlable  gentleman^  with  whom  I  have  long  been  ac- 
[uainted,'  (John  T.  Mason,  Ksq.)  has  been  called  up- 
nij,o  disclose  a  jocose  conversation,  which  took  place 
>etween  him  and  my  honorable  client,  a  few  days 
before  he  went  on  to  Richmond,  to  hold  the  court 
It  which  Callender  was  tried.  On  that  occasion  he 
ells  us,  jadge  Chase  informed  him  that  he  was  going 
0  hold  the  court  at  Richmond,  and  that  h^  was  deter- 
nined  to  teach  the  Virginia  bar  the  difference  between 
he  liberty  and  the  licentiousness  of  the  press.  That 
IS  to  himself,  there  was  no  person  a  greater  friend  to 
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its  reallibcrty,  nor  a  more  deculecl  enemy  to  its.  lie 
tiousncss.  Judge  Chase  further  observed  that  he  was 
in  possession  of  a  copy  of  Tlie  prospe£l  before  us, 
which  T  bid ^^ivcn  to  him,  and  said  cither  that  if  the 
state  of  Virginia  was  not  totally  debased^  or,  that  if 
there  was  an  honest  jury  to  be  found  in  tjiat  state,  but 
'  Mr,  Mason  thinks  the  first,  he  would  bring;  Callender  to 
punishment.  Mr.  Mason  has  declared  the  convcrsati'jii 
was  open  and  public,  in  the  presence  of  a  number  '^f 
gentlemen,  perf^clly  jocular,  and  in  great  good  humor. 
and.it  is  proved  the  conversation  was  introduced  by  Mr. 
A^ason  himself,  whose  facetious  talents  are  so  v/tll 
known.  That  gentleman  has  declared  that  it  was  pain- 
ful to  him  to  be  obliged  now  to  disclose  what  then  pass- 
ed. Nor  can  any  person  doubt  it ;— or  that  oothing 
but  a  sense  of  the  obligation  he  owes  to  his' country,' 
when  thus  called  upon  to  obey  the  claims  society  ha^ 
upon  him,  could  have  induced  him  thus  to  disclose  the, 
particulars  of  this  sportive  and  facetious  conversation, 
introduced  by  himself,  to  gratify  the  views  of  any  per- 
son,  who  would  wish  to  turn  it  to  the  disadvantage  of  nij 
honorable  client. 

^  But,  sir,  I  will  ask,  in  all  this  what  is  there  that  fixes 
any  criminality  on  judge  Chase,  or  wliich  indicated  on 
his  part  a  disposition  to  oppress  ?  It  was  a  fatl  note, 
riously  known,  that  the  bar  of  Virt^inia,  in  general  dii). 
or  at  least  proiossed  to,  considtu'  the  sedition  law  \\\\* 
constitutional,  as  imciuly  restraining  the  liberty  of  the 
press,  that  great  palladium  of  our  rights.  On  the  con. 
trary,  my  honorable  client  with  many  other  respec\aLlc 
charadlcrs,  legal  and  other,  considered  it  as  a  wholesc/ir ; 
and  necessary  restraint  upon  its  licentiousness, 'and  h:- 
lieved  that  such  restraint  was  the  best  security  for  \l\z 
preservation  of  its  liberty.  And  on  this  subject  let  nic 
introduce  the  authority  of  Dr.  Franklin,  himself  a  print- 
er,  and  as  great  an  advocate  for  the  liberty  of  the  press, 
as  any  reasonable  man  ought  to  be.  He  has  declarcJ 
that  unless  the  slander  and  calumny  of  the  press  is  rc:;- 
trained  by  some. other  law,  it  will  be  restrained  by  clu!> 
law.  The  sentiment,  sir,  is  just.  If  gentlemen  can- 
not  find  in  the  laws  of  their  country  a  protection  from. 
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at  profligate  conduft  of  printers,  which  is  at  this 
^me  so  common,  or  cannot  obtain  frqni  the  laws  of  their 

vcrnments  ample   punishment  against  their  base  ca- 
mniators,  they  will  become  their  own  aveugers.     And 

the  bludgeon,  the  sword  or  the  pistol  they  will  re- 
bort  for  that  purpose.  But  to  return  to  my  client,  it 
was  his  knowledge  of  the  prevailing  ideas  of  the  Vir- 
tiiiia  bar  that  induced  him  to  use  expressions  which 
amounted  to  no  more  than  his  strong  sense,  that  they 
had  erroneous  opinions  as  to  what  was  the  true  liberty 
of  the  press,  and  did  not  properly  distinguish  between 
its  liberty  and  its  licentiousness. 

And  as  to  the  determination  he  expressed  that  he 
rould  bring  Callendar  to  punishment,  Mr.  Mason  has 
declared  that  every  thing  the  judge  said  on  that  subjcfl 
was  predicated  upon  the  supposition,  that  Callender 
was,  in  reality,  the  author  ot  The  Prospe^l  Before 
Us,^ 

'  There  was  nothing  then  personal  as  to  Callender,  but 
only  an  honest  indignation  expressed  agtiinst  a  vile  libel- 
ler, whomever  h<i  might  be. 

The  judge  had  in  his  hands  one  of  the  most  flagitious 
libels  ever  published  in  America, — a  case  in  which 
there  had  been  the  most  impudent  and  daring  violation 
^f  a  law  of  the  United  States; — he  considered  it  his 
duty  to  put  the  law  in  force  against  such  an  offender. 
And  was  it  not  ?  Yes,  sir,  if  a  judge,  either  of  his 
von  knowledge^  or  by  informatio7i  derived  Jrom  a  res- 
pectable source^  has  reason  to  believe  the  laws  of  his 
country  have  been  violated,  particularly  in  cases  of 
magnitude,  it  is  his  sacred  duty  to  recommend  to  the 
grand  jury  an  examination  into  such  crimes,  and  to  en- 
deavor to  bring  their  perpetrators  to  due  punishment.  I, 
sir,  disclaim  the  idea,  that  a  judge  shews  a  wantof  impart 
tiality  because  he  is  desirous  to  see  guilt  punished. — 
I,  sir,  have  no  idea,  thiU  our  judges  should  be,  like  the 
gods  oi  Epicurus,  lolling  upon  their  beds  of  down, 
equally  careless  whether  the  laws  of  their  country  are 
ol)cyed  or  violated,  instead  of  actiH)ely  discharging 
their  duties.  Judge  Chase  went  to  Richmond  .deter^ 
mined  to  enforce  the  laws  of  his   country  :  it  was  an 
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honest  determination  1  He  might,  it  is  certain,  unde* 
the  frivoloiis  pretexts  used  for  that  purpose,  have  con- 
tinued the  cause  to  another  term,  he  might  by  so  doing 
have  left  the  odium  of  enforcing  this  obnoxious  law  to 
be  incurred  by  some  other  of  the  judges  ; — by  so  do* 
ing  my  honorable. client  might  have  avoided  the  oblo* 
quy  to  which  he  has  been  exposed  on  account  of  thi^ 
trial,  and  this  impeachment  as  far  as  it  is  founded  there- 
on. But  had  he  so  done,  in  fny  opinion,  he  would  been 
guilty  of  a  covjardly  dereliction  of  his  duty. 
^  Mr.  Triplet  has  also,  been  introduced  to  prove  casual 
conversation  in  the  moments  of  unsuspetling  sociality 
and  levity.  He  it  seems  travelled  in  the  public  stage 
with  Judge  Chase  to  Richmond — On  the  second  day  ol 
their  journey,  having  formed  an  acquaintance  during 
that  time^  some  conversation  being  introduced  relative 
to  Callender,  Mr.  Triplet  informed  the  judge  that  Cal« 
lender  had,  when  he  first  came  to  Virginia,  been  taken 
up  in  Berkeley  county  as  a  vagrant-^r; — and  judge  Chase 
replied  "  it  is  a  pity  that  they  had  not  hung  the  rascal.** 
And  this  is  introduced  to  prove,  that  the  judge  left  Bal- 
timore with  a  predetermination  to  oppress  and  do  m^ 
justice  to  Callender ! 

I  have,  sir,  heard,  I  believe,  more  than  one  hund-r 
red  of  the  most  respeftable  gentlemen  of  all  political 
parties  use  similar  expressions,  not  only  when  speaking 
of  Callender,  but  also  of  some  other  printers  :  But 
these  expressions  I  only  considered  as  marking  their 
disapprobation  of  the  conduct  of  those  printers,  not  as 
a  proof  they  would  be  guilty  of  injustice  towards  thera^ 
or  that  th^y  would  do  them  any  unauthorized  injury. — 
Triplet  had  in  the  stage  informed  my  client  that  he  had 
"ttevcr  seen  Callender  ; — the  judge  meeting  him  at  the 
door  of  the  tavern,  where  they  both  lodged,  as  he  came 
from  court,  the  davon  which  the  bench- warrrant  issued, 
observed  to  Triplet,  "that  the  marshal  had  gone  after 
Callender,  therefore  that  he  probably  would  have  the 
pleasure  of  seeing  him,'* — and  a  day  or  two  after  inform, 
ed  Triplet  that  the  marshal  had  returned  without  Cal- 
lender, and  he  was  afraid  they  should  not  catch  the  damn* 
pd  rascal  that  court. —  IViplct  has  told  us  he  boarded 
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with  jiulge  Chase  at  the  same  tavern  six  days  ;  they 
were  travelling  together  three  days,  during  this  whole 
tintie  of  nine  days,  such  only  are  tlie  scraps  of  loose, 
idle  conversation,  which  have  been  picked  up  and 
brought  forward  as  indicating  a  hostile  and  oppressive 
principle  towards  Callender. 

As  to  the  word  **  damned,'*  \vhich  has  been  introduc- 
ed in  the  conversation,  however  it  may  sound  elsewhere 
in  the  United  States,  I  cannot  apprehend  it  will  be 
considered  "oery  offensive,  even  fromthemouthof  a  judge 
on  this  side  of  the  Susquehanna ;— ^to  the  southward  of 
that  river  it  is  in  familiar  use,  generally  introduced, as  a 
word  of  comparison, — supplying  frequently  the  place 
of  the  word  "  very," — not  confined  to  cases  where  we 
mean  to  convey  censure,  but  frequently  eonnecl^d  with 
subjects  the  most  pleasing ;  thus  we  say  indiscriminate- 
ly a  very  good  or  a  damn'd  good  bottle  of  wine ;  a 
damn'd  good  dinner,  or  a  damn'd  clever  fellow. 

But,  sir,  what  must  at  once  efface  every  pretence  of  a 
disposition  hostile  and  oppressive  towards  Callender  on 
Ae  part  of  judge  Chase  is,  the  mildness  of  the  punish" 
ment  inflicted. 

I  now,  Mr.  President,  shall  proceed  to  the  fifth  and 
sixth  articles  of  impeachment. — These  relate  to  the 
process  issued  again;st  Callender,  and  to  the  time  at 
which  it  was  made  returnable.  By  the  fifth  article  my 
client  is  charged  with  having  **  awarded  a  capias  against 
Callender  by  which  he  was  arrested  and  committed  to 
close  custody,  although  it  is  provided  by  an  ad  of  Con- 
gress, passed  the  24th  day  of  September,  in  the  year 
1789,  that  for  any  crime  or  offence  against  the  Unitetl 
States  the  offender  may  be  arrested,  imprisoned  or  bail- 
ed  agreeably  to  the  usual  mode  of  process  in  the  state 
where  such  offender  may  be  found,  and  although  it  is 
provided  by  the  laws  of  Virginia,  that  upon  present- 
ment by  any  grand  jury  of  an  offence  not  capital,  the 
court  shall  order  the  clerk  to  issue  a  summons  against 
the  person  or  persons  offending^  to  appear  and  answer  at 
the  next  court." 

The  criminality  alledged  against  my  honorable  client 
by  this  article  as  well  as  the  j/x*//;,  consists  in  his  vio- 
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lation  of  a  law  of  the  state  of  Vitginia,  by  which  it  i%^ 
supposed  his  condufl  ought  to  have  been  regulated. 

\Vc  find  from  the  evidence  in  this  cause,  that  tlie  le- 
ral  charaders  of  that  state,  uhethcr  on  the  bench  or  at 
the  bar,  cannot  agree  among  themselves  as  to  what  is 
the  law  of  that  state, — and  that  the  pratlice  has  beca 
and  continues  to  be  variant  in  various  counties  in  Vir- 
jLrinia.  Nay,  it  is  proved  that  two  highly  respc6\able 
legal  chararters  who  successively  held  thp  office  of  at- 
torney general,  (Col.  Inncs  and  Gen,  Brooke,)  were 
applied  to  by  one  of  their  deputies,  and  declared  them- 
selves incapable  to  decide  what  ouglit  to  be  the  praijice, 
or  in  other  words,  to  decide  in  which  cases  a  sutunions 
ought  to  be  issued  and  in  what  cases  a  capias  was  the 
proper  process.  Surely  then  judge  Chase,  who  was  a 
stranger  in  Virginia,  cannot  be  considered  criminal  nor 
even&ubjtft  to  reproach  f6r  not  understanding  a  law  of 
that  state,  the  true  construction  of  which  remains  even 
now  a  question,  upon  which  the  Virginia  judges  and 
lawyers  find  it  impossible  to  r.fjrec. 

Upon  these  observations  I  think  I  might  safely  rest 
my  client's  defence,  as^to  tli is  charge — and  even  con* 
sent  that  he  shall  be  convicted  :mdrcra(»ved  from  office, 
whenever  they  shall  agree  :.n.ong  themselves  upon  ilie 
eoiistruetioii  of  their  law, — provided  it  should  be  against 
us. 

But,  sir,  I  must  request  to  be  indulged  in  an  cndea* 
vor  to  investigate  this  subject  which  appears  so  intricate, 
ftnd  to  try  if  I  caimot  throw  such  lighisupon  it  as  possibly 
may  be  serviceable  to  the  gentlemen  of  the  bar  of  thai 
state,  whose  law  is  in  question  ;  and  in  this  attempt  I 
led  a  confidence,  that  I  shall  be  at  least  able  to  satisfy 
this  honorable  court,  jurlj^e  Chase,  even  if  bound  to 
conduct  himself  accorvliug  to  the  laws  of  Virginia, 
which  1  utterly  deny,  and  shall  endeavor  to  dispro\e, 
ac\ed  not  only  free  from  criminality,  but  with  tlie  strict- 
est propriety.   -* 

1  shall  lay  dow-n  as  a  position,  which  will  not  be  con* 
troverted,  that  in  all /;rr^or;^/ actions,  civil  or  criminal, 
instituted  against  individuals  in  Virginia  us  well  as  ia 
jVlai  viand,  the  process  to  bring  them  in  to  answer  to 
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[  the  suits  is,  and  hath  always  been  a  capias,  or  process 
to  arrest,the  body, — except  sofarasby  legislative  atts 
of  the  respective  states,  the  luw  hiUh  in  certain  cases 
been  altered  and  other  process  directed. ^ — And  Imean 
to  shew  that  every  case  in  Virginia,  civil  or  criminal, 
and  some  there  are  of  both,  where  a  summons  is  the 
legal  process,  arises  out  of  the  legislative  provisions, 
that  is  the  adlsof  assembly  of  that  state.  And  by  exa- 
mining the  different  a(!:T:s,  which  have  been  passed  upon 
this  subjeft,  we  shall  be  al)le  to  ascertain,  what  are  the 
cases,  and  the  only  cases,  wherein  a  summons  ought 
to  be  issued.  I  have,  sir,  before  me  the  laws  of  Vir- 
ginia suUecedent  to' the  American  revolution  ;  it  is  the 
cilition  printed  at  Williamsburg,  by  Rhidy  Purdie  and 
Dixon^  in  the  year  1769.  It  appears,  sir,  that  until 
the  year  seventeen  hundred  and  forty  eight,  suits  might 
be  brought  in  the  county  court  for  any  sum  exceeding 
i  twenty  five  shilti!i::(s  current^  money,  or  two  hundred 
'  pounds  of  tol^acco  :  and  actions  of  trover  or  detinue 
without  regard  to  the  value  of  the  article  converted  or 
detained,  in  all  such  actions  a  capias  ad  respondeo- 
dum  was  the  first  process  issued,  authorising  the  she- 
jiff  to  take  the  body  of  the  defendant  into  his  custocly, 
and  have  him  before  the  court  at  the  time  when  his  writ 
was  returnable — in  that  year  a^  law  was'passed,  chap. 
4th— bv  the  26th  sec.  of  which  it  is  enacted,  *'  that  lor 
the  more  speedy  recovery  of  sjutill  debts,  it  shall  be 
lawful  for  the  justices  of  any  county  court  to  hear  and 
determine  all  suits  brpu^^Iu  for  any  debt  or  demand,  due 
by  jucl^ment,  obligation,  or  account  for  any  sum  or 
sums  of  money  or  tobacco  of  the  value  of  twenty  five 
shillings  current  money,  or  two  hunched  pounds  of  to- 
bacco, and  not  excecvling  five  pounds  of  like  money, 
or  one  thousandpounds  of  tobacco,  by  petifion  without 
\!f\^  solemnity  of  a  jury  \  and  where  the  demand  shall 
not  exceed  the  above  mcfitioned  sums,  the  plaintiff 
shall  proceed  by  petition,  and  not  otbrrvjisc.^^  After  dl^ 
reeling  m  what  manner  the  claim  is  to  be  set  forth  in 
the  petition— the  same  section  dirCvTis  that  *'  upon  filing 
such  petition  in  the  dcrk's  oiiice,  a  suaimons  of  course 
shall  be  issued  returnable  to  the  next  court  (the  courts' 
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^ere  then  held   monthly )  a  copy  of  which,  togethef* 
ivitha  copy  of  the  petition,  and  a'ccounts  shall  be  deli« 
vered  to  the  defendant,  or  left  at  his  or  her  usual  place 
of  abode,  ten  days  at  least  before  the  next  succeeding^ 
court,  and  the  same  being  returned  executed  by  a  s^vom 
officer,  or  oath  made  of  che  due  service  thereof,  if  the 
defendant  do  not  then  appear,  it  shall  b^  lawful  for  the 
said  justice  to  hear  and  examine  into  the  truth'of  the 
matter  so  complained  of^  and  to  determine  the  cause  on 
the  evidence  produced^  or  to  dismiss*the  petition  as  tc>* 
them  shall  seem  just.     And  if  tlie  defendant  do  appear,- 
he  shall  forthwith  put  in  such  answer  or  plea  thereto  as 
will  bring  the  matter  of  complaint  in  issiic  thereupon  : 
Or  if  he  fails  to  plead,  the  court  shall  instantly  proceed 
to  hear  and  determine  the  cause  in  a  summary  way  upon 
such  evidence  as   shall  be  given,  and  shall  give  judg- 
ment according  as  the  very,right  of  the  cause  and  matter 
in  law  shall  appear  unto  them  without  regard  to  form  or. 
want  of  form,  &c.** 

"  By  the  22d  sec,  of  thcf  same  law,  it  is  enacted  "  that 
when  any  person  entitled  to  an  a6lion  of  trover  or  deti- 
nue shall  set  forth  the  value  of  the  thing  demanded  to- 
be  Wider  the  value  of  Jive  pounds^  in  a  petition  to  any 
county  court,  a  summons  ^h^XX  issue,  and  the  same  pro- 
ceedings   shall  be  had  as   in  cases  for  the  recovery  of 
small  debts."     But  for  the  recovery  of  any  penalty  for 
the  breaches  of  the  penal*  laws  of  the  then  colony,  no 
change  was  made  as  to  the  mode  of  instituting  the  ac- 
tion.— ^^rhe  process  of  capias  to  arrest  the  offender,  the 
right  of  trial  by  jury  in  such  actions, — as  to  these  sub- 
je5\s,  the  law  Wiks  left  as  before  :  and  yet  actions  of  this 
nature  were  under  the  consideration  of  the  legislature  ; 
for  wc  find  in  see.  23,  of  the  same  law,  **  that  for  the 
easier,  speedier,  and  better  advancement  of  justice  in 
obtaining  judgments  in  any  such  suit  or  action,  where 
the  penalty  sued  for  shall  not  exceed  fixe  pounds^  current 
money,  or  one  ibousand  pounds  of  tobacco,  if  in  such 
suit  any  rf^wwrr^r  shall   be  joined  and  entered  therein, 
in  any  court  of  record  within  said  dominion^  the  judges, 
shall  proceed'  and  give  judgment  according  to  the  very 
rij^ht  of  the  case,  and  as  the  matter  of  law  shall  appear 
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to  tiieifi,  ivitlioui  i^garding  any  irapcrfeftion,  omission 
bt  defeft,  &c.  except  those  only  which  the  party  dc- 
inurring  shall  specially  and  particularly  set  down  and 
express,  together  with  his  demurrer,  as  causes  of  the 
ftame^  notwithstanding^  &Ci  Atid  that  if  any  i>erdict 
should  be  giteii  in  any  siich  action  or  suit^  in  any  court 
bf  record  in  s£tid  dominion,  the  judgment  thereupon 
^ball  liot  be  staid  ot.  reversed  for  or  by  reason  of  any 
de£3tult  in  the  form  or  iflrant  of  form,  of  any  writy  &c; 
any  law,  statute  or  usage  tdthe  contrary  notwithstand« 

And  here,  i^ir^  it  may  perhaps  be  proper  td  observe^' 
tiiat  Ml  Virginia,  ac  least  befoi^e  the  revolution,  Xhtfie^ 
naliies  infli£led  for  the  breach  of  their  penai  laws^  were 
commonljr  by  th&  a6ts  themselves  direded  in  what  mode 
to  be  recovered,  Which  mode  was  almost  universally 
directed  to  be  ••  by  informathrtj  bill,  plaint,  or  a£lion 
of  debt;  in  any  court  of  record  within  said  dominion, 
wherein  no  essoin,  protection,  or  wager  of  law,  privilege 
or  any  more  than  one  imparlance  shall  be  allowedii^' 
[Mr.  Martin  turned  to  a  variety  of  the  penal  laws  to  shew 
tach  were  the  provisions.  ]  This  honorable  court  will 
perceive  that  under  these  provisions^  the  penalties  could 
not  be  recovered  by  presentment  and  indictments  as  hath 
frequently  been  determined  ;  hence  the  usual  suits  or 
.actions  resorted  to  in  the  courts  of  Virginia^  for  the 
recovery  Of  those  penalties  from  the  smallest  to  the 
greatest^  were  informations  or  actions  of  debts.  And 
the  twenty  third  section  which  I  have  just  read  relates 
k>  such  informations  or  actions  of  debt,  where  the  pe- 
nalty should  not  exceed  ^v^  pounds^  and  to  those  only 
applies  such  regulations  as  are  thereby  made,  which 
however  do  not  alter  the  form  of  action  or  the  nature  of 
the  process  to  be  issued,  even  in  those  cases,  but  leaves 
the  law  in  those  respects  as  it  was  before. 

However,  during  the  same  session,  in  dieir  legisla- 
torial disquisitions,  they  thought  proper  to  take  away 
the  trial  by  jury  in  proceedings  by  presentment^  to  reco- 
ver penalties  not  exceeding  five  pounds, — to  give  the 
courts  summary  jurisdiction  in  those  cases  ;  and  lo  take 
away  the  process  of  a  capias  therein.— -And  hence  hav-* 
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ing  by  the  lirst  ^eciioQ  of  chapter  7,  (sec  page  189^ 
laws  of  Virgmia)  enabled  grand  juries  to  present 
breaches  of  all  penal  laws  of  that  then  colopy  :  by  thq 
2n(l  section  it  is  thus  enacted,  ^^  that  when  any  of- 
fehce  or  offences  should  be  presented  by  a  grand  jury  ^ 
and.the  penalty  or  forfeiture  by  law,  inflifled  thereon, 
shall  not  exceed  five  pounds  current  money,  or  one 
thousand  pounds  of  tobacco,  be  it  to  the  king  and  in -^^ 
former,  or  to  the  party  and  informer  only,  or  appro- 
priated to  am  other  use  whatever,  %uc\v  presentment. 
need  not  be  dr^wn  up  in  other  form  than  as  the  same 
stands  presented  by  the  grand  jut  y^  and  thereupon  the 
court  shall  oxAttv^suminons  forthwith  to  issue,  to  saint- 
mons  any  person,  so  presented,  to  appear  and  answer 
sucli  presentment  at  the  next  court,  (as  I  have  before 
observed,  the  courts  were  then  held  monthly)  and  shall 
not  admit  of  any  exception  or  pleading  to  the  form  or 
manner  thereof,  but  shall  proceed  to  trial,  without /Z>c 
formality  of  a  jury^  and  give  judgment  upon  such  j&r^* 
sentment^  according  as  the  very  right  of  the  cause  and 
matter  in  law  shall  appear  to  them ;  and  if  the  party- 
summoned  fails  to  appear,  the  court  may  grve  judgment 
for  the  penalty.'* 

Thus,  sir,  thela\yof  Virginia  remained  until  the  re- 
volution, and  from  this  view  it  will  appear  that  the  only 
cases,  where,  in  personal  civil  actions,  the  process 
%vas  to  be  by  sutnmons,  and  not  by  capias,  were  where 
debts-  were  claimed  not  exceeding  five  pounds,  or  one 
thousand  pounds  of  tobacco,  or  property  converted  or 
detained  not  exceeding  the  same  value,  in  all  which 
cases  the  suit  or  adion  was  to  be  instituted  by  petition^ 
and  the  cottrt  was  to  decide  in  a  summary  manner,  with- 
out the  intervention  oj  a  jury. 

And  that  the  only  case,  in  criminal  proceeding^, 
where  a  summons  was  direfled  to  Issue,  is  where  a 
presentment  hath  been  made  by  ^.  grand  jury  ^  for  an 
oflTcnce,  the  penalty  whereon  shall  not  cxceed^xt  pounds^ 
current  money,  or  one  thousand  pounds  of  tobaccot 
which  presentment  need  not  be  drawn  up  in  any  other 
form  ;  and  on  which  presentment  the  court  was  to  de- 
cide in  a  summary  manner,  without  the  intervention  of 
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a  jury. — This  honorable  court  will  also  peirceive,  that 
the  proYision  of  this  a6t  directing  summons  to  issue  in 
(he  case  I  have  stated  can  only  apply  to  presentments 
made  under  the  local,  penal  laws  of  Virginia,  where 
the  penalty  is  restrained  to  a  sum  not  exceeding  five 
pounds  current  money,  or  a  thousand  pounds  of  to- 
bacco, and  cannot  extend  to  presentments  for  offences 
at  common  Icnjo^  such  as  assaults,  riots,  libels,  &c. 
since  in  all  such  cases  the  courts  have  a  discretionary 
power  to  fine  what  sum  they  think  reasonable,  and 

I  therefore  may  fine  beyond  five  pounds  current  money, 
er  a  thousand  pounds  of  tobacco. — Nor  doth  the  pro- 
vision extend  to  any  case  even  under  the  penal  laws  of 
Virginia,  where  the  court  may  punish  by  imprison* 
ment.  Upon  this  examination  of  the  subjcdl,  it  ap» 
pears  that  until  the  time  of  the  American  revolution, 
according  to  the  laws  of  Virginia,  a  capias  remained 

[  the  proper  process  in  all  personal  civil  actions,  except 
where  the  claim  was  for  money  or  debts  due  not  ex- 
ceeding  five  pounds  current  moqey,  or  ohe  thousand 
}K>unds  of  tobacco — or  where,  in   detinue  or   trover, 

!  the  plaintiff  laid  the  value  of  the  property  not  exceeding 
the  aforesaid  sum — and  that  in  criminal  cases  a  capias 
remained  the  proper  process  in  all  proceedings  for. of- 

I  fences  at  common  law  ; — and  for  all  offences  against  the 
acts  of  the  state  of  Virginia  where  the  court  may  inflitl 
a  fine  of  more  than  five  pounds  current  money,  or  whiclx 
were  punishable  by  imprisonment.  Having  thus  shewn 
what  was  the  law  on  this  subject  at  the  time  of  the 
/Vmerlcan  revolution — I  have,  sir,  to  examine  what 
changes  and  alterations  have  been  made  therem  since 
that  period. 

Tiic  first  law  made  since  the  revolution  was  passed 
in  the  year  1792,  and  is  to  be  found  in  the  edition  of 
the  Virginia  laws,  published  by  Augustine  Davis,  in 
the  year  1794,  page  96; — the  ,37th  sec.  increases  the 
amount  of  the  debt,  which  may  be  recovered  by- peti- 
tion in  the  county,  city,  or  borough  court,  to  a  sum 
not  exceeding  twenty  dollars,  oreight  hundred  poundi 
of  tobacco,  diredUng  process  to  be  by  summons  awl 
the  mode  of  procedure  fgr  recovery  of  the  same  r;  :  jr 
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recovery  of  Btnatl  debts  biefore  and  at  the  time  of  thp 
revolution.*— The  .38th  sec.  also  encieasesthe  vMue  of 
the  property  where  in  trover  and  dptinue,  petition  may* 
be  filed  and  proceedings  be  had  as  before  the  revolution,  i 
to  the  sum  of  twenty  dollars,  or  eight  hundred Npouiida 
of  tobacco. 

^        In  the  same  year  an  a£l  was  passfd,  to  be  foundpaga^ 
106,  by  the  6th  sec.  of  which  it  is  enacted,  ^^  that  in  ^  ; 
presentment  Xo  the  county  or  corporation  courts,  if  the 
penalty  of  the  offence  exceed  not  five  dollars,  or  three  ' 
hundred  pounds  of  tobacco  ;  or  to  this  di&tri6l  courts 
if  the  penalty   exceed  not  twenty  dollars,  or  one  thou-  \ 
sand    pounds  of  tobacco,   no  information  thereupon 
-  shall  be  filed,  but  a  summons  shall  thereupon  be  issuecf  * 
against  the  defendant  to  answer  the  s^id  presetftmen$^  ^ 
and  such  summons  having  been  servpd  upon  him,  or  %«! 
copy  thereof  having  been  left  at  his  usual  place  of  abode^ 
and  if  he  doth  not  appear,  judgment  shall  be  given  by 
the  court  against  him  for  the  penalty,  and  if  he  doth 
appear,  the  court  shall  in  a  summary  vf  ay  ^  without  the 
intervention  of  a  jury^  hear  and  determine,  &c."— p* 
And  by  the  37th  sec.  of  chapter  74,  page  113,  therein 
a  general  provision,  that  where  no  presentment  may  be 
made«  yet  where  the  penalty  incurred  by  the  breach  of 
any  penal  law  shall  not  exceed  twenty  dollars,  or  eight  '■ 

'  hundred  pounds  of  tobacco,  the  same  may  be  used  for^ 
and  recovered  in  the  manner,  direded  by.  Uiw  for  debts 
of  like  amount. 

This  clause  was  designed  to  prevent  informations  or  ; 
actions  of  debt  to  be  originally  instituted  for  the  recor 
very  of  penalties  not  exceeding  that  supi,  where  no 
presentments  should  be  made,  and  to  dire6l  a  proce-  < 
dure  by  petition  in  which  also  the  process  must  be  a 
summons  J  and  the  decision  by  the  court  in  a  summary 
manner. 

One  other  provision,  andoneonly.  hath  been  made 
for  issuing  a  summons^  this  is  found   in  the  twenty  < 
fourth  section  of  the  same  a£l,  and  runs  thi^s.     ^^  No  i 
information  for  a  trespass  or  misdemeanor,  shall  be  ^ 
$led  in  any  court,  but  by  express  order  of  the  court  en* 
tfTP^  P»  n?Pord;  nor  unless  tl|c  party  supposed  to  be 
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tulpable  shall  have  *  foiled  to  appear  and  show  good 
:ause  to  the  contrary,  having  been  required  to  do  so  by 
summons^  appointing  a  convenient  time  for  that  pur- 
^ose^  served  upon  him,  or  left  at  his  usual  place  of 
bode.*' 
These  are  the  only  act^  of  the  Virginia  legislature 
find  on  this  subje6l — I  believe  there  are  no  others.-^ 
!f  there  are  any  more,  the  honorable  managers  will  be 
o  obliging  as  to  point  them  out ;  but  presuming  that 
hey  can  produce  no  further-provisions,  what  is  thei-e- 
lult  of  this  investigation  ?  That  even  at  this  time,  .the 
»nly  instances  in  personal  civil  actions  where  summons 
£  the  proper  process,  are  where  the  demand  for  money 
lue^-s-or  on  account  of  trover  or  detiiiue  doth  not  ex- 
:eed  twenty  dollars,  or  eight  hundred  pounds  of  tobac- 
ro,  in  which  case  the  proceeding  is  to  be  by  petition 
md  the  court  determine  in  a  sumniary  manner  without 
:he  intervention  of  a  jury  :-^— And  in  criminal  cases,  or 
for  recovery  of  penalties  for  the  breach  of  their  penal 
laws,  the  only  cases  where  a  summons  is  the  regular 
process  are  where  the  a£tions  are  instituted  by  presents 
ment  of  a  grand  jury  y  on  which  presentment  no*  infor- 
mation is  to  be  filed, — or  without  such  presentment  by 
peiition^  for  the  recovery  of  penalties  not  exceedin^^ 
twenty  dollars,  or  its  correspondent  value  in  tobacco  ; 
which  cases  can  only  arise  under  the  ads  of  assembly 
of  Virginia,  and  not  where  the  offences  are  at  common 
law — nor  in  any  case  even  under  the  laws  of  Virginia, 
where  punishment  may*  be  by  iinprisonment-— dhat  the 
only  additional  instance,  in  which  4  summons  is  to  be 
used  in  a  criminal  case,  is  where  application  is  made  for 
an  information— rand  there  it  is  directed  in  order  thatthe 
party  may  have  an  opportunity  to  shew  cause  why  an 
information  shall  not  be  ordered  against  him  :  but  even 
in  this  case,  if  the  information  |s  ordered,  a  capias  is 
the  process  to  bring  the  party  to  answer  the  charge  con- 
tained in  such  inform9tion,-r-As  it  remains  to-be  in  every 
pther  criminal  prosecution  or  snit^  except  those  HvJbicb 
f  boHie  already  particularly  designated. 

I  will  now,  sir,  turn  to  the  law  of  the  state  of  Virgi. 
nia,  with  tfay^  violfttion  of  which  we  ar^  chargpd  ;  but 
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first  let  me  premise  it  is  most  erroneously  stated  mihd 
article  of  impeachhxent,  how  this  hath  happenecl  is  um 
for  me  to  say,  but  such  is  the  fa6\,  the  article  of  im. 
peachmcnt  sets  forth,  that  '*  it  is  provided  by  the  la\vi 
of  Virginia,  that  upon  presentment  by  any  grand  jiiri 
of  an  offence  not  capital,  the  court  shall  onjer  the  clerk 
to  issue  a  suvimons  against  the  person  or  persons  ofitn. 
ding  to  appear,  &c/'  whereas  in  truth  the  words  of  tht^ 
law  are,  *^  upon  presentment  made  by  the  grand  jury  o| 
an  offence  not  capital,  the  coprt  shall  order  ihe  clerk  to 
issue  a  summons  or  other  proper  process  against  the 
person  or  persons,  &c.*'  (Seepage  112,  sec.  28,  sam^ 
edition,  laws  of  Virginia.) 

Thus  then  the  very  law  points  out  that  upon  such 
presentments  a  summons  is  not  in  all  cases  a  proper  pro> 
cess,  but  that  a  summons  is  to  issue,  or  otber  propcn 
processy  according  to  the  nature  of  the  offences  prt^ 
sented.  That  is,  as  1  have»alr«eady  shewn,  ^summons 
is  to  be  issued  where  j&r^^t?/i/flj^«/^  are  made  for  a  vioIa-| 
tion  of  the  penal  laws  of  their  state  punishable  by  a 
fuic  of  not  more  than  twenty  dollars ^  or  its  correspond- 
ing  quantity  of  tobacco,  nor  by  Imprisonment ;  but  in 
all  presentments  lor  offences,  at  common  laiv^  or  for 
breaches  of  their  penal  laws  punishable  by  Jine  beyond 
iiventy  dollars  or  by  imprhonment^  in  such  cases  the 
clerk  must  issue  a  capias y  that  being  the  proper  pro- 
less* — And  upon  these  principles  it  has  been  determin- 
ed in  the  circuit  court  of  Columbia,  sittnig  at  Alexan- 
dria, atling  under  the  laws  of  Virginia,  that  on  pre- 
sentments for  assaults  and  battery,  and  other  com- 
nion  law  offences,  a  capias  is  the  proper  prpcesi  to  be 
itssued;  andihis  determination  has  been  made  while  a 
gentleman  of  great  legal  knowledge,  a  native  of  Virgi- 
nia, and  who  received  his  legal  education  in  that  state 
(John  Thompson  MuJion,  Esq.  j  prosecuted  in  that 
-court  for  the  Unrtcd  States,  upon  whose  application,  1 
presume,  the  determination  was  made. 

I  will  now  examine  the  law  of  the  United  States, 
passed  the  24lh  September,  1789,  entitled  **  Anatlto 
establish  the  judicial  courts  of  the  United  Statfs,"  sec- 
tion  33,  'V  And  be   it  further  cna61ed,  That   for  any 
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^me  or  qffence  against  the  United  States^  the  oiFender 
(lay  by  any  justice  or  judge  of  the  United  States,  or  by 
py  justice  of  the  peace,  or  other  magistrate  of  any  of 
fie  United  States,  where  he  may  be  foimd,  agreeably 
p  the  usual  mode  of  process  against  such  oftenders  in 
jtoch  state,  and  at  the  expence  of  the  United  States,  be 
irrestedj  and  imprisoned  or  bailed  as  the  case  may  be, 
r  trial  before  such  court  of  the  United  States,  as  by 
is  a£l  has  cognizance  of  the  offence  :  and  copies  of 
e  process  shall  be  returned,  as  speedily  as  may  be. 
Into  the  clerk's  office  of  such  court,  together  with  the 
tccognizances  of  the  'witnesses  for  their  appearance  to 
stifx  i^  ^^^  case^  which  recognizance  the  magistrate, 
fore  whom  the  examination  shall  be,  may  require  on 
in  of  imprisonment.  And  if  such  commitment  of 
offender,  orotthe  witnesses  shall  be  in  a  district 
Uber  than  that  in  which  the  offence  is  to  be  tried^  it 
|lball  be  the  duty  of  the  judge  of  that  distri6l  where  the 
delinquent  is  imprisoned,  seasonably  to  issue,  and  of 
pbe  marshal  of  the  said  district  to  execute,  a  warrant 
X  the  removal  of  the  offender  and  the  witnesses  or  ei- 
erof  them,  as  the  case  may  be,  to  the  distridl  into 
rhich  the  trial  is  to  be  had.  And  upon  all  arrests  in 
iirunal  ca^es,  bail  shall  be  admitted,.  &c."  This  is 
e  law  of  the  United  States  mentioned  in  the  fifth  arti- 
e  as  governing  the  question  now  before  us,  the  basis 
n  which  this  article  is  founded.  The  least  examination 
ill  shew  that  il  provides  only  for  the  manner  in  which 
pfienders  shall  be  arrested  under  warrants  issued  by  the 
judicial  officers  of  the  United  States  or  of  the  .different 
states  upon  complaint  made  to  them,  in  order  that 
siuch  offender  may  be  bailed  or  committed,  and  witness 
ses  bound  over  to  tjie  approaching  proper  courts,  that 
ihc  offences  may  be  enquired  of  by  a  grand  jury  ;  and 
bath  no  relation  to  the  manner  in  which  process  shall  be 
issued  by  a  court  to  bring  in  oJcnders  to  answer  to  pre- 
sentments which  are  depending  in  the  court.  And  a 
similar  provision  for  arrests  in  such  cases  is  made  by 
the  afts  of  assembly  of  Virginia,  in  that  state.  [See 
theJTthseft.  of  chap.  €7,  page  93,  same  edition  of 
Virginia  laws.] 
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iut  that  the  aforesaid  a£l  of  Congress  can  in  nc 
Inanner  relate  to  or  be  regulated  by  any  latv  of  Virgi. 
nia,  directing  a  summons  to  be  issued  as  the  proper 
process,  appears  clearly  from  this,  that  the  offender  h 
to  be  ^rre'^Y^r/iind  imprisoned  or  bailed,  according  tc 
the  nature  of  his  offence ;  but  no  perscm  can  be  arrest* 
ed  on  process  of  summons^  or  on  such  process  be  com- 
pelled to  give  bail,  under  pain  of  imprisonment.  This 
can  only  be  done  trhen  a  capidSy  or  a  similar  process^ 
such  as  a  magistrate's  warrant,  or  the  warrant  of  a  court, 
called  a  bench  warrant,  is  issued !— ^And  here^  sir,  let 
me  explain  what  is  meant  by  a  bench  voarranti  When 
a  presentment  is  made  by  a  grand  jury  against  a  persod 
not  imprisoned,  nor  recognized,  process  is  issued  to 
arrest  the  offender  and  bring  him  before  the  court  then 
in  session  i  as  when  an  application  is  made  to  a  judge 
or  justice  out  of  court,  and  oath  made  of  an  offence 
committed,  it  becomes  the  duty  of  such  judge  or  jus- 
tice  to  issue  bis  ivdrraht  16  take  the  offender  into  cus- 
tody, and  thereby  secure  his  appearance  at  court  to  an^ 
swer  to  any  presentment  which  may  be  made  against 
him  ;  so  when  a  presentment  is  made  by  a  grand  jury 
of  any  offence,  that  presentment  being  made  by  the  oath 
of  not  less  than  twelve  of  the  gr^nd  jurors,  founded 
also  on  the  oath  of  witnesses,  it  authorises  the  cour^ 
upon  this  proof,  that  an  offence  has  been  committed,  to 
issue  process  commanding  the  sheriff  to  arrest  the  offen- 
der presented,  and  bring  him  before  them,  to  be  bailed 
or  committed  according  to  the  nature  of  the  crime  with 
which  he  is  charged.  This  process  is  what  in  Mary- 
land is  called  a  Bench  "warrant.  It  differs  from  the 
warrant  issued  by  a  judge  or  justice  in  as  much  as  this, 
last  is  dirc6\cd  to  a  constable,  the  other  to  a  sheriff- 
It  differs  from  the  common  capias  only  in  this,  that  the 
bench  warrant  is  made  returnable  immediately,  that  is, 
'dunng  the  session  of  the  court,  whereas  what  is  com- 
monly called  a  capias  is  returr.able  to  the  succeeding 
term*  And  in  Maryland  it  is  the  constant  practice  of 
our  courts,  whenever  presentments  are  made  against 
persons  not  in  confinement  nor  tinder  recognisance,  to 
issue  such  process  in  all  cases ^  from  the  highest  to  the 
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Howest  offences,  in  order  to  secure  the  persons  present- 
|ed. 

*     I  have  said,  sir,  that  the  law  relied  on  by  the  house 
^bf  representatives  in  support   of  this  article^  doth  not 
^relate  to  process  issued  on  presentments  made  in  the 
courts  of  the  United  States ;  and  as  a  further  proof  of 
this,  I  now  refer  this  honorable  court  to  the  fourteenth 
kedlion  of  the  same  law,  where  it  is  enacted  **  That  all 
e  before  iiientioned  courts  of  the  United  States   shall 
iiave  power  to  issue  writs  of  scire  faciias^  habeas  corpus* 
and  all  other  V)rits  not  specially   provided  for  by  sta- 
f^ute^  vjbicb  may  be  necessary  Jdr  the  exercise  of  their 
vrespecthe  jurisdictions^  and   agreeable   to  the  princi- 
j>les  and  usages  of  law/*     By  this  provision  a  power  is 
feven  to  the  courts  of  the  United  States  to  issue  such 
^^rocess  as  in  their  discretion  they  shall  think  best,    so 
that  it   be  consistent   with  the   general  principles  and 
usages  of  law*     And  the  a£l  of  the  United  States  enti^ 
tied  *'  An  ad  ill  addition  to  an  acl  to  establish  the  ju- 
dicial courts  of  the  United  States,  passed   on  the   2d 
March,  1793,"  in  its  seventh  seflion  has  the  following 
provision,  to  wit,  "  that  it  shall  be  lawful  for  the  seve- 
j  ral  courts  of  the  United  States,  from  time   to  time,  a? 
occasion  may    require y  to  make   rules  and  orders  fot 
their  respeftive   courts   directing  the  return  of  their 
'  vjr its  and  processes y  the  filing  of  declarations  and  other 
i  pleadings,  the  taking  of  rules,  the  entering  and   mak- 
^  ing  up  judgment  or  default y  and  other  matters  in  the 
Vacation  and  otherwise,  in  a  manncK  not  repugnant  to 
the  laws  of  the  United  States,  to  regulate  the  praflice 
of  the  said  courts  respeftively,  as  shall  be  fit  and  nt- 
CQSS2LTy  fot  the  ad'Oancement  of  Justice^  and  especially 
to  that  end  to  prevent  delays  in  proceedings.'*      This 
aft  gives  the  courts  of  the  United  States  full  power  to 
regulate   the  return  of  process  as   to   time  and   every 
thinjj  else— the  former  law  gave  them  the  power  of  is- 
suing such  process  as  in  their  judgment  and   discretion 
they  should  think  most  proper — on  these  subje6ls  then 
they  are  uncontrolled,  unrestrained  by  the  laws  or  the 
pradlice  of  any  state,  or  state  courts.      The  courts  of 
the  United  States  having  this  power,  can  only  exer* 
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CISC  It  as  the  csCsc  comes  before  them»  thfey  then  deter- 
mine what  is  right  and  proper,  and  that  becomes  a  pre- 
cedent in  similar  cases,  and  thus  it  was  the  court  aAed 
in  the  case  of  Callender^  as  to  the  process  issued  and 
*  the  time  of  its  return,  and  was  perfeflly  justified  by 
the  laws  of  the  United  States  in  so  afling. 

The  sixth  article  alledges  that  by  the  laws  of  Virgi- 
nia it  is  provided,  that  in  cases  not  capital  the  ofFendei! 
shall  not  he  held  to  answer  any  presentment  of  a  grand 
jury  until  the  court  nexj:  succeeding  that  during  which 
such  presentment  shall  be  made,  and  yet  that  my  honor- 
able client  with  intent  to  oppress  and  procure  the  con- 
viftion  of  Callender,  did  at  the  said  court  at  which  he 
was  presented,  rule  and  adjudge  him  to  trial,  during 
the  term  at  which  he,  Callender,  was  presented  and  m- 
di6\cd,  and  this,  notwithstanding  the  provisions  of  the 
thirty-fourth  sc6lionof  the  aforesaid  law  of  the  United 
States,  mentioned  in  the  fifth  article,  which  provides 
"  that  the  laws  of  the  several  states,  except  where  thd 
constitution,  treaties  or  statutes  of  the  United  States 
shall  otherwise  require  or  provide,  shall  be  regarded  as 
the  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States  where  they  apply." 

In  answer  to  this  charge,  sir,  permit  me  to  state 
there  is  no  law  of  Virginia  that  declares  the  offender, 
presented  for  an  offence  not  capital,  shall  not  be  tried  utu 
til  the  succeeding  term  ;  it  is  only  an  inference,  which 
that  honorable  body,  who  formed  the  articles  of  im. 
peachmcnt,  have  made  from  the  supposition  that  in  al! 
such  cases  a  summons  only  could  be  issued,  returnabU 
to  the  succeeding  term,  and  in  consequence  that  the  of 
fender  could  not  be  compelled  to  go  to  trial  before  ih< 
succeeding  term. 

But,  sir,  I  have  already  shewn  that  summons  waj 
not  the  proper  process  in  Callender's  case  ;  that  the  law 
of  Virginia  were  not  in  the  least  degree  operative  oi 
either  the  process  to  be  issued,  nor  the  time  or  thi 
manner  of  its  return,  but  that  the  one  and  the  othe: 
was  solely  in  the  power  of  the  court,  vested  in  theii 
by  the  laws  of  the  United  States,  urestrained  by  any  laf 
^of  the  state  of  Virginia.  Thus  tl\en  the  premises  failin| 
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from  which  the  inference  was  drawn,  the  inference  of 
course  must  be  rejefled.  Thus  then  the  court  being  un- 
restrained by  any  law  of  Virginia,  or  by  any  inference 
drawn  therefrom,  not  only  had  a  right  to  try  Callender 
the  same,  term  he  wasindi6\ed,  but  were  bound  in  du- 
ty so  to  do,  unless  there  was  some  good  cause  to  justi* 
Sy  the  delay.     When  a  presentment  is  made,  there  isj 
«uch  evidence  that  a  crime  has  been  committed,  as  to 
authorise  the  court,  nay  to  make  it  their  duty  (as  I  have 
before  observed)  to  issue  process  to  arrest  the  criminal 
to  prevent  his  escape  from  justice;    our   laws  arc  not 
[founded  on  the  principle  that  the  offender  may  have  an 
opportunity  to  escape  and  elude  justice  ;  and  hence  it 
Ssthat  a  grand  jury  is  sworn  to  secrecy  as  to   their  de. 
[liberations,  lest  those  offenders  against  whom  enquiries 
are  making,  getting  information  of  that  fa6t  may  run 
off  before  they  can  be  secured.     And  when  the   crimi- 
nal is  arrested  and  brought  into  court,  it  is  the  duty  of 
the  court  both  as  to  the  criminal  and  the  public  to  have 
the  cause  decided  as  soon  as  can  be  consistent  with  jus. 
tice.    And  now  let  me  turn  to  the  34th    section  of  the 
judiciary  law  of  the  United  States  which  is   introduced 
in  tliis  article  and  on  which  reliafice   is   placed  by   that 
iononble  house  which  hath  prepared  these  articles — it 
is  as  follows:  V^  That  the   laws   of  the  several  states, 
JAccpt  where  the   constitution,  treaties  or  statutes  of 
the  United  States  shall  otherwise  require  or  provide,  shall 
Beregarded  as  riflesof  decision  in  trials  at  common /a%v  in 
lie  courts  of  the  United  States  in  cases  ^i^^r^ri^^jj/^/^/y.'' 
Isfull  not,  sir,  enter   here  into  a  discussion  whether  a 
prosecution  for  the  violation  of  a  penal  law  of  the  United 
States  can  be  with  propriety  within  the  meaning  of  this 
>ft,  called  a  proceeding  at  common  law.     Nor  shall  I, 
^r,  rely   as  I  might  do  upon  the  observation  that  they 
are  only  to  "  be  regarded  in  cases  ivbcre  they  apply  ^^^ 
and  that  it  is  the   court  and  the  court  only  who  are  to 
tittermine  in  what  cases  they  do  apply  ;  in  doing  which 
tteyare  only  required  to  exercise  impartially  their  le- 
gal discretion  ;  but  1  shall  ask  whether  this  law  in  any 
manner  relates  to  the  process  to  be  issued  to  bring  into 
court  ihe  party  to  the  suit  antecedent  tq  the /r/^/,  to 
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compel  him  to  appear  in  order  that  a  trial  majrte  had  ^ 
I  presume  not.     The  provisions  lor  that. purpose  are  tea 
te  found  in  the   14th  section  of  the  law  of  Septcmbei^ 
24th,  1789-rr-and  in  the  7ih  scftion  of  the  law  of  Marchj 
2d,  17^3,  which  I  have  already  cited,  and  which  re-| 
gula.e  not  only  the  issuing  but  the  returning  of  process 
to  bring  the  party  into  court,  to  answer  to  the  chargd 
whether  civil  or  criminal.     According  to  my  judgment, 
sir,  the  law  m  question  means,  only  to  declare  that  th^ 
rules  and  decisions  of  the  state  courts  in  any  questioni 
as  to  the  right  of  the  parties,  shall  be  respedled  and  at-^ 
tended  to  m  similar  questions,  which  may  come  intq 
controversy  in  the  courts  of  the  United  States,  in  their 
respeftive  distrifls  or  circuits,  as  far  as  they  shall  bo 
thought  to  apply,  in  cases  at  common  law. — That  is  i| 
two  cases  exactly   similar  are   in  litigation,  astocivi| 
rights^  the  one  in  the  state  court,  the  other  in  the  dis- 
trict or  circuit  court  held  in  the  same  state,  there  ough^ 
to  be  in  each  case  the  same  decision  ;  and  that  where 
the  law  in  the  case  had  been  settled  by  antecedent  state 
decisions,  the  judges  of  the  United  States  should  res- 
pe£l  those  decisions.— And  also  that  when  the  courts  of 
the  United  States  trj  a  cause  in  any  distridl  oi;  any  cir* 
'  cuit,  the  rights  of  the  parties  are  to  be  decided  accord-^ 
ing  to  the  laws  of  the  states   under  which  rights  wero 
acquired,  as   settled  by  the  legal  decision  of  the  state 
courts,  where  decisions  have  been  had. — Toexehiplify 
my  ideas,  if  the  courts  of  the  United   States  have  oi^ 
any  occasion  to  determine,  either  immediately  or  inci-, 
dentally,  a  right  arising  under  a  devise  of  lands  in*  Ma« 
ryland,  they  must  determine  the  devise  void,  unless  tlie 
will  was  attested  by  three  witnesses.     But  if  the  devise 
was  of  lands  in  Virginia,  the  courts  would  be  obliged 
to  determine  the  devise   good,  although  attested  in   a 
difi'ertnt  manner. — So  also  the  obligation  contraflcd  by 
the  execution  of  a  promissory  note  is  different  if  exe- 
cuted in  Virginia,  frqm  what  it  is,  if  executed  in  Mary- 
land. — Upon  adlions  therefore  which  may  be  instituted 
in  the  courts  of  the  United  States  in  such  cases,  these 
courts  ought  to  consider  what  arc  the  rights  of  the  par* 
tics  according  to  the  laws  of  the  states  where  the  tran- 
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IBCtions  took  place — and  where  there  havo  been  decisiir 
^s  of  the  state  courts  upon  the  subject  matter,  or  any 
lecisions,  which  may  be  considered  as  having  a  bear- 
ing on.  the  question,  the  United  States'  courts  are  to  re- 
prd  such  (lecisions  as  far  as  they  think  they  are  appli^ 

Thus,  sir,  I  flatter  myself,  that  I  have  upon  the  fifth 
^d  sixth  articles  shewn,  that  there  was  no  law  of  Vir- 
^nia  by  which  the  condudl  of  the  judge  was  to  be  regu- 
lated,— and  that  even  if  the  law?  of  that  state  had  b.eri 
Operative,  they  have  not  been,  according  to  their  true 
poostruciion,  in  any  degree  violated. 
I  But  surely  it  can  never  be  seriously  contended,  that 
^here  a  gentleman  is  appointed  a  judge  of  the  United 
ptates,  he  is  thereby  expected  to  become  perfeflly  ac- 
quainted with  all  the  local  laws,  usages  and  decisioi^s 
of  every  separate  state  in  the  union-r-no  such  judge  by 
any  possibility  can  be  had — however  great  the  legal 
knowledge  of  any  gentleman,  it  has  been  generally 
confined  to  the  laws,  to  the  practice,  the  judicial  pro- 
ceedings  of  his  own  state,  and  to  the  common  law,  as 
there  used  and  introduced.  From  the  perfeft  convicti- 
on of  this  truth,  the  district  judge  is  appointed  an  in- 
habitant of  the  state  which  composes  the  district — he  is 
topposed  to  know  the  particular  laws,  usages  and  deci- 
sions of  his  state. — It  is  to  him, .  or  the  distritt  atton.cy 
in  his  absence,  the  judge  of  the  supreme  court,  wiicii 
he  goes  to  hold  the  circuit  court,  is  expetlcd  to  apply 
tfor  information,  as  to  what  relates  to  these  subjccls, — 
and  thus  we  find  judge  Chase  corre6lly  acting, — for  the 
[district  judge  being  absent  when  Callender  was  present- 
led,  we  find  my  honorable  plient  consulting  with  the 
tBstrict  attorney,  whose  political  principles  certainly 
<Ud  not  lead  him  to  wish  to  oppress  Caliender, — and 
!also  with  the  clerk  of  the  district  court,  who  is  himself 
I  a  gentleman  of  legal  knowledge,  and  a  prosecutor  in  one 
\  of  the  state  courts  in  Virginia, — and  ii  was  under  their 
advice  and  with  their  approbation  that  the  process  was 
I  issued,  of  the  nature  used,  and  returnable  in  the  man- 
ner we  have  seen.' — In  fine,  sir,  it  is  impossible  for  the 
judges  of  the  supreme   court  to  have  even  a  geneijil 
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knowledge  of  the  particular  state  laws  and  practices 
and  if  in  consequence  of  that  \yant  of  knowledge  ihcy 
were  to  be  subjeft  to  impeachment,  you  would  not  U 
able  to  prevail  upon  any  respectable  charafler  to  accc{fl 
the  appointment.  But  I  do  not  apprehend,  sir,  »thal 
the  .honorable  managers  place  much  reliance  at  this' 
time  on  these  two  articles.  Nor  do  I  believe  the  ho 
norable  house  of  representatives  would  have  either 
adopted  them  or  any  of  the  articles,  which  have  bctn 
brought  forward  against  judge  Chase,  had  the  sanir 
evidence  been  before  them  which  hath  been  producci 
to  this  honorable  court. 

In  saying  this  I  do  not  mean  in  the  slightest  degree 
^  to  censure  that  honorable  body,  they  were  acting  as  a 
grand  inquest  of  the  nation — they  only  had,  and  only 
could  have  before  them  ex  parte  evidence.  On  the 
evidence  which  they  had  befpre  them,  I  shall  not  sug-^ 
gest  but  what  there  was  sufficient  foundation  for  bring- 
ing forward  the  charges  :- — But  these  charges  have  been 
patiently  discussed — a  mass  of  evidence  hath  been  pro- 
duced here,  which  they  had  not,  and  after  this  full  in- 
vestigation, the  honorable  members  who  impeached; 
him,  and  who  have  regularly  attended  his  trial,  1  doubi 
not,  are  perfectly  satisfied  that  he  ought  to  be  acquitted, 
and  will  rejoice  at  that  acquittal. 

Before  I  conclude,  let  me  add  one  other  proof  that 
the  framers  of  the  constitution  never  intended  that  ju- 
ries should  have  any  power  to  decide  the  law  contrary 
to  the  instructions  of  the  court,  much  less  to  decide 
upon  the  constitutionality  of  a  law.  By  the  2d  section 
of  the  3d  article  of  the  constitution  of  the  United 
States  it  is  provided,  that  in  all  cases  to  which  the  jii- 
dicial  power  applies,  except  cases  afFe6ling  ambassa- 
dors, other  public  ministers  and  consuls,  and  those  in 
which  a  state  is  a  party,  *'  the  supreme  court  shall  have 
appellate  jurisdiction^  both  as  to  law  and  Jact^  witii 
such  exceptions  and  under  such  regulations  as  Congress 
shall  make." 

Thus  therefor^  it  is  in  the  power  of  Congress  to  au- 
thorise, in  all  such  cases,  an  appeal  to  the  supreme 
Qourt  eisen  as  to  the  fact  from  the  verdict  oj  a  jury. 
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land  empower  the  supreme  court  to  cor;troI  the  jury  if 
flhey  appear  to  have  erred.  And  suph  was  the  intentioa 
of  the  framers  of  the  constitution. 

They  assumed  as  a  principle,  that  the  interests  of 
the  state  governments  and  of  the  general  government 
would  often  be  at  variance,  that  laws  passed  by  the 
United  States,  the  most  wise  and  salutary,  might  be 
very  obnoxious  to  and  unpopular  in,  some  of  th^ 
states — judges  holding .  their  commissions  under  the 
respeftive  states,  that  is,  the  state  judges,  the  framers 
of  the  constitution  would  not  therefore  entrust  with  the 
execution  of  the  laws  of  the  United  States.  They  also 
considered  that  as  far  as  juries  were  introduced,  the 
jurors  would  be  citizens  of  the  respecflive  states  where- 
fa  the  trials  should  be  had — that  they  would  in  conse- 
quence probably  partake  of  the  interests,  the  prejudices 
and  the  passions  prevailing  in  the  state,  and  therefore 
might  decide  contrary  to  the  direflion  of  the  judges  ap- 
pointed by  the  United  States,  and  thereby  prevent  the 
doe  execution  ol  their  laws.  To  obviate  this,  the 
constitution  has  a  provision  for  an  appeal  to  the  su- 
preme court  even  from  the  verdiSl  of  such  a  jury.— • 
Judge  then  whether  the  framers  of  the  constitution  ever 
contemplated  giving  power  to  counsel  to  argue  to  jurors 
against  the  opinions  of  their  judges — or  juries  to  de- 
cide against  such  opinions  ! 

I  have  now  only  to  return  to  this  honorable  court  my 
sincere  thanks  for  the  patient  attention  with  which  they 
have  indulged  me  on  this  occasion,  and  to  express  to 
YOU,  Mr.  President,  the  high  sense  I  have  of  the  im- 
partiality, politeness  and  dignity  with  which  you  have 
presided  during  this  trial. 


Mn  HARPER. 

IT  was  greatly  to  be  desired,  Mr.  Pre- 
sident, and  might  have  been  confidently  expe6led,  that 
in  a  case  every  way  so  important,  where  it  so  greatly 
concerns  the  public  happines,  that  the  decision  should 
command  the  public  confidence,  nothing  would  be  pre- 
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feentcci  to  tiie  view  of  this  hoiior^bie  court  in  aid  of  trie 
proseci^tion,  except  the  law  which  ought  to  govern  the 
decision,  and  the  proofs  relied  on  for  supporting  the  al* 
legations,  i 

But  it  has  not  so  seemed  good  to  the  honorable  maij 
nagers.  They  have  thought  proper  to  introduce  int< 
the  discussion,  the  political  opinions  and  party  cort 
ncftions  of  the  rtspondcnt ;  for  the  purpose  of  thrown 
inga  shade  of  doubt  over  his  motives*  and  of  establisfv 
ing  inferences  unfavorable  to  his  chara6ler.  How  fai 
this  condudl  ou^-ht  to  be  commended,  it  is  not  for 
to  decide^  My  confidence  in  the  justice  and  disce 
ment  of  this  honorable  court  forbids  me  to  apprehc 
that  it  can  be  successful. 

But  since  these  opinions  and  corine6lions  have  b 
introduced,  permit  me  to  use  them  for  a  different  pii 
pose. 

The  duty  imposed  on  judges  is  at  alt  times  cJelicat 
and  in  criminal  cases,  where  life  or  liberty  may  be 
feftcd,  where  reputation  dearer  than  both  depends 
the  issue,  this  duty  becomes  peculiarly  arduous  a 
painful  to  an  honorable  and  generous  mind.  But 
there  be  a  situation  more  delicate,  more  embarrassing^ 
than  every  other  to  such  a  mind<  it  is  that  of  a  judge  sitJ 
ting  on  the  trial  of  a  perbon  who,  from  political  oppqJ 
sition,  or  any  other  cause,  may  have  excited  hostile  o3 
angry  feelings  in  his  mind.  It  is  then  that  he  m 
fears  to  trust  himself,  It  is  then  that  he  most  dread 
t/ie  influence  of  his  passions,  in  misleading  his  jud 
ment.  It  is  then  that  he  feels  the  strongest  alarms 
his  reputation  ;  lest  he  should  possibly  afford  groun 
for  the  suspicion,  that  he  had  gratified  his  resentmentd 
under  the  semblance  of  executing  tl^  law. 

Hence  he  constantly  leans  towards  the  side  of  the  ac- 
cusedf  and  requires  the  clearest  convitUon  before  h0 
condemns.  H?nce  he  rejects  all  doubtful  or  cbntra-r 
di^lory  testimony,  lays  out  of  the  case  all  little  iifclis* 
cretions  and  slight  shades  of  suspicion  ;  and  is  rigid  inl 
requiring  from  the  prosecutors  the  unequivocal  prool 
of  unequivocal  offences.  That  his  enemy  is  in  his 
power  w  always  a  reason  for  the   utmost  forbearance* 
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The  fear  that  he  may  possibly  be  milled  by  his  pas* 
Sions,  is  always  a  reason  foi*  acquittal,  where  doubt  can 
exist. 

Need  I  invoke  these  noble  and  generous  sentiments 
in  the  breasts  of  this  honorable  court  ?  No  !  my  heart 
tells  me  I  need  not.  I  s<ie  on  those  benches  distinguished 
[soldiers  and  eminent  statesmen,  who  have  triumphed 
alike  in  the  fields  of  politicsand  war,  and  who  always  dis* 
dained  to  tarnish  their  laurels  by  the  blood  or  the  humi- 
liation of  a  vanquished  foe. 

If  then  the  person  now  arraigned  at  your  bar  be  con* 
ne6led  with  a  political  party  in  opposition  toany  of  those 
who  sit  as  his  judges;  if  it  were  possible  that^  in  pro-» 
tnoting  the  views  of  that  party,  he  may  have  exci^Led 
feelings  of  anger  or  resentment  in  the  mind  of  any 
member  of  this  honorable  tribunal ;  if  it  were  possible^ 
that  any  portion  of  the  angry  passions,  engendered  by 
the  confli6ts  of  party,  could  find  a  place  withm  these 
hallowed  walls,  and  could  attach  itself  to  him  whd 
stands  upon  his  trial  at  this  bar  :  the  existence  of  such 
a  possibility  would  furnish  every  member  of  this  ho- 
norable court,  with  the  strongest  motives  that  can  ope- 
rate on  a  generous  and  noble  mind,  for  leaning  con- 
stantly to  the  side  of  the  accused,  and  for  pronouncing 
in  favor  of  an  acquittal,  wherever  there  remains  a  doubt 
of  guilt* 

Attempts  have  also  been  made  to  enlist  the  sympathy 
of  this  honorable  court  on  the  side  of  the  prosecution, 
and  for  this  purpose  a  criminal  twice  convided^  who 
did  not  hesitate  to  risk  civil  bloodshed  in  support  of  po- 
litical theories,'^  and  is  now  indebted  for  his  life  to  the 
clemency  of  that  government,  against  whose  laws  he 
arn>ed  his  ignorant  and  misguided  neighbors,  is  pre- 
sented to  view,  decked  out  in  all  the  ornaments  which 
Aetoric  can  bestow.  We,  Mr,  President,  disclaim 
the  aids  and  protest  against  the  interference  of  rhetoric 
and  sympathy.  However  proper  in  other  situations, 
they  ought  to  be  excluded  from  courts  of  justice ; 
whose  decisions  should  be  governed  by  truth  and  not 
by  feeling. 

32 
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But  if  sympathy  could  find  a  place  in  this  tribunal 
what  objeft  more  to  fit  awake  it,  than  thut  now  presented 
at  your  bar !  '  i 

An  aged  patriot  and  statesman,  bearing  on  his  hea(| 
the  frost  of  seventy  winters,  and  broken  by  the  infirmij 
tics  brought  upon  him  by  the  labors  and  exertions  oj 
half  a  century,  is  arraigned  as  an  offender,  and  com^ 
pelled  to  employ,  in  defending  himself  agahist  a  cri^ 
minal  prosecution,  the  few  and  short  intervals  of  eas« 
allowed  to  him  by  sickness.  Placed  at  the  bar  of  a 
court,  after  having  sat  with  honor  for  sixteen  years  on 
the  b'.nch,  he  is  doomed  to  hear  the  most  opprobrious 
epithets  applied  to  his  name,  by  those  whose  predeces^ 
sors  were  accustomed  to  look  up  to  him  with  admiraij 
tion  and  respe£l,  and  whose  fathers  would  have  becBf 
proud  to  have  been  numbered  among  his  pupils*  Hifl 
footsteps  are  hunted  from  place  to  place,  to  find  indis-j 
cretions,  which  may  be  exaggerated  into  crimes.  The 
jests  which,  flowing  from  the  gaiety  and  openness  of  hia 
temper,  were  uttered  in  the  confidence  of  private  con- 
versation  ;  the  expressions  of  warmth  produced  by  the 
natural  impetuosity  of  his  chara£ler,  are  detailed  by 
companions  converted  into  spies  and  informers,  and  ar<j 
adduced  as  proofs  of  criminal  intention. 

This  cup  so  full  of  bitterness  for  one  who  has  been 
accustomed  for  forty  years  to  fill  the  most  honorable 
stations  in  his  country,  he  drinks  to  the  dregs  wichout 
complaining.  In  this  sad  reverse,  he  supports  himselj 
with  a  calmness,  a  fortitude,  and  a  resigned  dignity^ 
which  melt  the  hearts  of  those  who  are  not  his  enemies. 
and  extort  the  respedl  of  those  who  are.  ' 

If  sympathy  must  be  excited,  here  let  it  find  a  noblec 
object.  If  from  generous  breasts  it  cannot  be  exclud« 
ed,  let  it  be  turned  towards 

"  A  brave  man    ftruggliiJg  with  the  (lorms  of  fate,*' 

and  greatly  supporting  himself  under  a  pressure  of  evils 
the  most  afHi£ling  that  an  elevated  mind  can  know. 

Not  content  with  endeavoring  to  blow  up  a  flame  of 
party  spirit  against  the  respondent,  and  to  engage  sym« 
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pthy  in  the  ungracious,  and  (o  her  unnatural,  task  of 
aiding  a  criminal  prosecution,  the  honorable  managers 
have  resorted  to  a  principle,  as  novel  in  our  laws  and 
iurisprudence,  as  it  is  subversive  of  the  constitutional 
independence  of  the  judicial  department,  and  danger. 
Ous  to  the  personal  rights  and  safety  of  every  man,  hold- 
ing  an  office  under  this  government.  They  have  con- 
temled,  *^  that  an  impeachment  is  not  a  criminal  prose<* 
*^cution,  but  an  enquiry  in  the  nature  of  an  inquest  of 
•*  office,  to  ascertain  whether  a  person  holdmgan  office 
**  be  properly  qualified  for  his  situation  ;  or  whether  it 
•*  may  not  be  expedient  toremove  him.  But  if  this  prin- 
eiple  be  corre6l ;  if  an  impeachment  be  not  indeed  a 
criminal  prosecution,  but  a  mere  inquest  of  office ;  if  a 
tonvi6lion  and  removal  on  impeachment  be  indeed  not  a 
punishment,  but  the  mere  withdrawal  of  a  favor  once 
granted  ;  I  ask  why  this  formality  of  proceeding,  this 
idemn  apparatus  of  justice,  this  laborious  in. 
?estigation  of  fa£ls  ?  If  the  convidion  of  a  judge 
on  impeachment,  is  not  to  depend  on  his  guile  or 
Innocence  of  some  crime  alledged  against  him,  but  on 
some  reason  of  state  policy  or  expediency,  which  may 
be  thought  by  the  House  of  Representatives,  and  two 
thirds  of  the  Senate,  to  require  his  removal ;  I  ask  why 
die  solemn  mockery  of  articles  alledging  high  crimes 
tnd  misdemeanors,  of  a  court  regularly   formed,  of  a 

{*  I ilicial  oath  administered  to  the  members,  of  the  pub- 
c  examination  of  witnesses,  and  of  a  trial  conducted 
inall  the  usual  forins,?  Why  not  settle  thisquestion  of  ex« 
pediency,  as  all  other  questions  of  expediency  are  settled, 
by  a  reference  to  general  political  considerations,  and  in 
Ae  usual  mode  of  political  discussion  ?  No !  Mr.  Pre* 
sidePat !  This  principle  of  the  honorable  managers,  so 
novel  and  so  alarming ;  this  desperate  expedient,  re« 
sorted  to  as  the  last  and  only  prop  of  a  case,  which  the 
honorable  gentlemen  feel  to  be  unsupported  by  law  or 
evidence ;  this  forlorn  hope  of  the  prosecution,  pressed 
into  its  service,  after  it  was  found  that  no  offence  against 
any  law  of  the  land  could  be  proved,  will  not,  cannot 
avail.  Every  thing  by  which  we  are  surrounded  informs 
us  that  wc  are  in  a  court  of  law.     Every  thing  that  we 
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bavi  been  thrce^wceks  employed  in  doing  reminds  us, 
that  we  are  engaged  not  in  a  mere  enquiry  into  the  fit^ 
ness  of  an  officer  for  the  place  which  he  holds,  but  iit 
the  trial  of  a  criminal  case  on  legal  principles.  And 
this  great  truth,  so  important  to  the  liberties  and  happi- 
ness of  this  country,  is  fully  established  by  the  decisis 
ens  of  this  honorable  court,  in  this  case,  on  question^ 
of  evidence  ;  decisions  by  which  this  court  has  solemn^ 
ly  declared,  that  it  holds  itself  bound  by  those  princi4 
pies  of  law,  which  govern  our  tribunals  in  ordinary 
cases.  These  decisions  we  accepted  as  a  pledge,  and 
now  rely  on  as  an  assurance,  that  this  cause  will  be  Acm 
termined  on  no  newly  discovered  notions  of  politica! 
expediency,  or  state  policy,  but  on  the  well  settled  and 
well  known  principles  of  law  and  the  constitution. 

The   honorable  managers,  indeed,  are  as  much  a^ 
war  with  themselves  on  this  point,  as  with  the  constitu  J 
tion  and  the  laws.     For  when  they  have  told  us   in  one 
breath,  that  this  is  merely  a  question  of  policy  and  ex* 
pediency,  they  resort  in  the  next  to  legal  authorities, 
both  English  and  American,  for  the  purpose  of  explain* 
ing  the  doClrine  of  impeachment,  and  of  proving  that 
the  a£ts  alledgt'd  against  the  respondent  amount  to  im- 
peachable offences  :  thus  paying  an  involuntary  homage 
to  truth,  and  iurni&hing  an  instance  of  the  irresistible 
power  with  which  she  forces  herst- If  on  the  mind,  even 
when  most  obstinately  determined  to  resist  her.     Let  us 
also,  Mr.  President,  be  permitted  to  adduce  the  autho- 
rity of  an  elementary  writer,  of  very  high  authority,  on 
the  laws  of  England,  in  support  of  the   principle  for 
which  we  contend.     Woodeson  in  his  leflures  vol.  2. 
p.  611,   treating  on  the  law  of  impeachment,    speaks 
thus :   *'  As  to  the  trial  itself,  it  must  of  course  vary  iii 
external  ceremony,  but  differs  not  in  essentials  from  cri- 
minal prosecutions  before   inferior  courts.     The  same 
rules  of  evidence,  the  same  legal  notions  of  crimes  and 
punishments,  prevail.     For  impeachments  are  not  form* 
ed  to  alter  the  law,  but  to  carry  it  into  more  effctlual 
execution,  where  itroightbeobstrudtedbytheinfluenceof 
tWQ  powerful  delinc][uentSy  or  not  easily  discerned  in  the 
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ordinary  course  of  jurisdiftion,  by  reasoli  of  the  peculiaf 
ality of alledgcd crimes.  Thejudgmentthereforeistobc 
ch,  as  is  warranted  by  legal  principles  or  precedents, 
capital  cases  the  mere  stated  sentence  is  to  be  specific 
ially  pronounced."  Thus  far  this  learned  professor  and 
jcommentator  of  the  laws  of  England  4  and  he  cites  as 
buthorities  for  this  doflrine,  Selden  and  the  state  trials  ; 
Ithelatter  of  which « this  honorable  court  need  not  be  in« 
iiormed,  is  a  coUeflion  of  adjudged  cases  in  the  highest 
^urts  of  England ;  and  the  former  a  writer  of  great 
^rning  and  very  high  authority,  peculiarly  tenacious 
of  every  principle  tending  to  the  security  of  public  lU 
berty,  and  not  likely  to  mistake  on  a  point  so  essential, 
IS  the  law  of  impeachment. 

Thus  we  find  that  even  in. England,  where  the  power  of 
impeaehment  is  subjeft  to  no  express  constitutional  re« 
Btrifitions;  and  where  abuses  of  that  power,  for  the  pur- 
f  pose  of  party  persecution  and  state  policy,  have  some* 
I  times  been  committed,  and  more  frequently  atienipted^ 
!  an  impeachment  has  never  been  considered  as  a  mere 
^inquest  of  office,  but  always  as  a  criminal  prosecution, 
differing  not  in  essentials  from  those  which  are  carried 
on  before  the  ordinary  tribunals  of  justice  ;  and  subject 
to  the  same  rules  of  evidence,  '^nd  the  same  legal  max- 
ims concerning  crimes  and  punishments :  as  a  proceed- 
ing contrived  not  to  alter  the  law,  but  to  carry  it  into 
more  effectual  execution*  These  authorities,  sandiooed 
by  the  practice  of  one  hundred   and  fifty  years,  prove 
the  principle  for  which  we  contend.     Instances  may  no 
<loubt  be  found  in  the  history  of  that  country,  where 
these  salutary  principles  have  been  disregarded,  and  im-« 
pcacbments  have  been  converted  into  engines  of  oppres- 
sion. But  this  abuse  does  not  destroy  or  impair  the  pnn- 
ciple.  T&at  remains  as  eternal  as  the  laws  of  reason  and 
justice,  on  which  it  i^  founded  ;  while  the  abuse  passes 
into  pblivion,  with  the  temporary  interests  and  fleeting 
projefls  which  it  wa^  made  to  subserve  :  or  remains  in 
our  recoUeclion   as  a  sad  monument,  of  the  excesses 
*nto  which  frail  man  is  hurried  by  his  passions. 

And  has  not  this  great  principle  of  kngirsh  jurispru- 
<l€ncc,  which  in  that  country  has  weathered  so  many 
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storms  of  faction,  revolution  and  civil  war,  received 
the  san£lion  also  of  this  honorable  court  ?  Has  not  te& 
timony  been  rejeded,  because  it  was  judged  illegal,  ac4 
cording  to  the  ordinary  rules  of  evidence  ?  And  ho^ 
could  those  rules  apply  to  this  case,  unless  it  were  conj 
sidered  as  a  criminal  prosecution  ?  \ 

The  constitution  of  the  United  States  will  as  littld 
bear  out  the  managers  in  their  position,  as  the  laws  oj 
England.  That  constitution  gives  the  power  of  ini<^ 
peachment  to  the  House  of  Representatives,  and  to  thtl 
Senate  the  power  of  trying  impeachments.  Had.  thd 
authors  of  that  instruments,  and  those  who  adopted  itj 
intended  to  leave  this  power  at  large,  or  to  CTt&  it  intd 
a  general  inquest,  for  enquiring  into  the  qualificationii 
of  judges,  and  the  expediency  of  removing  them,  noJ 
thing  more  would  have  been  done  than  merely  to  givd 
.  the  power.  But  it  Will  be  found  that  various  restri<5)ions 
are  imposed  in  the  subsequent  parts  of  the  instrument^ 
which  prove  that  no  person  can  be  impeached  except  for< 
an  offence. 

Thus,  for  instance,  in  speaking  of  the  power  of  par«»  ^ 
doning,  the   constitution  provides  (Art.   2.   Sec.   2.y 
that ''the  President  may  grant  reprieves  and  pnrdons ^ 
for  offences  against  the   United  States,  except  m  *  cases 
of  impeachment."     Is  not  this  the  same  thing  as  say^  i 
ing,  that  cases  of  impeachment  are  cases  of  offences  ?^ 
W  bat ,  Mr.  l^esident,  are  offences, in  the  language  of  the  ' 
constitution  and  the  laws  ?  For  a  definition  of  the  term 
^'  offence,"  in  a  constitutional  sense,  we  must  consult  ^ 
our  law  books  and  not  the  caprice,  or  the  varying  opi-  ! 
nions  of  popular  leaders  or  popular  assemblies.     Those 
books  tell  us,  that  the  word  '  offence'  means  some  vio- 
lation of  law.     Whence  it  evidently  follows,  that  no  of-  ^ 
ficer  of  government  can  be  impeached,  unless  he  have 
committed  some  violation  of  the  law,  either  statute  or 
common.     It  is  not  necessary  for  me  to  contend,  thai 
this  offence  must  be  an  indiflable  offence.     I  might  safe-  i 
ly  admit  the  contrary,  tho'  I  do  not  admit  it :  and  there 
are  reasons  which   appear  to  me  unanswerable  in  favor 
ot  the  opinion,  that  no  offence  is  im|X2achable,  unless  it 
be  also  the  proper  subje^l  of  an  indictment.     But  it  is 
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lot  necessary  to  go  so  far :  and  I  can  suppose  cases 
Inhere  a  judge  ought  to  be  impeached,  for  acts  which  I 
im  not  prepared  to  declare  indictable.  Suppose,  for 
ipstance,  that  a  judge  should  constantly  omit  to  hold 
burt;  or  should  habitually  attend  so  short  a  time  each 
day  as  to  render  it  impossible  to  dispatch  the  business, 
b  might  be  doubted  whether  an  indictment  would  lie 
Ibr those  acts  of  omission;  although  I  am  inclined  to 
diink  that  it  would.  But  I  have  no  hesitation  in  saying, 
that  a  judge  in  such  a^case  ought  to  be  impeached.  And 
iis  comes  within  the  principle  for  which  I  contend ; 
for  these  acts  of  culpableomission,  are  a  plain  and  direct 
kiolation  of  the  law,  which  commands  him  to  hold 
bourts  a  reasonable  time  for  the  dispatch  of  business ; 
Ind  of  his  oath,  which  binds  him  to  discharge  faithful- 
ly and  diligently  the  duties  of  his  office. 

The  honorable  gentleman,  who  opened  the  case  on 
the  part  of  the  prosecution,  cited  the  case  of  habitual 
drunkenness  and  profane  swearing  on  the  part  of  a 
judge,  as  an  instance  of  an  offence  not  indi£table,  and 
yet  punishable  by  impeachment.  But  I  deny  his  posi- 
tion. Habitual  drunkenness  in  a  judge,  and  profane 
swearing  in  any^person,  are  indictable  offences.  And 
if  they  were  not,  still  they  are  violations  of  the  law.  I 
|doDot  mean  to  say  that  there  is  a  statute  against  drunk«» 
knness  and  profane  swearing.  But  they  are  offences 
^nst  good  morals,  and  as  such  are  forbidden  by  the 
common  law.  They  are  offences  in  the  sight  of  God 
and  man,  definite  in  their  nature^  capable  of  precise 
proof  and  of  a  clear  defence. 

The  honorable  managers  have  cited  a  case  decided  in 
this  court,  as  an  authority  to  prove  that  a  man  may  be 
convicted  on  impeachment,  without  having  committed 
an  offence.  I  mean  the  caseof  judge  Pickering.  But 
that  case  does  not  support  the  position.  The  defen- 
dant there  was  charged  with  habitual  drunkenness,  and 
gross  misbehavior  in  court,  arising  from  this  drunken- 
iiess.  The  defence  set  up  was  that  the  defendant  was 
insane ;  and  that  the  ini&tances  adduced  of  intoxication 
and  improper  behavior  proceeded  from  his  insanity. 
On  this  point  there  was  a  contrariety  of  evidence.     It 
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is  not  for  me  to  enquire  on  which  side  the  truth  lay 
But  the  court,  by  finding  the  defendant  guilty^  gav 
their  sanction  to  the  charge^  that  his  insanity  proceed 
ed  from  habitual  drunkenness.  This  case  therefor 
proves  nothing  further,  than  that  habitual  drunkenncs 
is  an  impeachable  offence. 

As  little  aid  can  the  ^honorable  gentleman  deriin 
from  the  case  of  judge  Addison,  on  which  also  the; 
have  relied.  The  articles  of  impeachment  will  sheiv 
that  judge  Addison  was  not  impeached,  astlie  honora 
ble  gentlemen  suppose,  for  rude  and  ungentlemau  liioi 
behavior  in  court  to  one  of  his  colleagues ;  but  for  ^ 
supposed  usurpation  of  power,  in  preventing  his  col 
league  by  an  exertion  of  authority,  from  exercising  thi 
right  which  he  was  supposed  to  possess,  to  charge  j 
grand  jury  ;  and  in  exerting  his  official  influence  am 
power,  to  prevent  the  juiy  from  paying  attention  to  th( 
legal  opinions  expressed  by  his  colleague,  in  a  civi 
case.  Therepoit  of  that  trial,  now  in  my  hand,  wil 
attest  the  correSlness  of  this  statement ;  and  will  shev 
also  that  judge  Addison  was  so  far  from  beings  charges 
with  rude  and  ungentleman  like  behavior  to  his  col 
league,  that  the  honorable  gentleman  himself  toward 
whom  that  behavior  is  supposed  to  have  been  used«  aru 
who  gave  evidence  on  the  trial,  bore  testimony  to  thi 
mildness  and  politeness  of  judge  Addison's  manner,  oi 
the  occasions  ^hich  furnished  the  grounds  of  impeach^ 
ment.  Whether,  the  afls  done  by  that  learned  and  dis 
tiQguished  judge,  ^did  amount  to  an  usurpation  of  un 
constitutional  power^  or  whether  his  colleague  dii 
possess  those  rights,^  |n  the  exercise  of  which  he  wat 
supposed  to  have  been  improperly  restricted  ;  are  ques 
tions  foreign  from  the  present  enquiry.  But  I  am  fre< 
to  declare,  that  if  judge  Addison's  colleague  did  pos&esi 
those  rights,  and  if  he  did  arbitrarily  prevent  and  im 
pede  the  exercise  of  them,  by  an  unconstitutional  ex 
ertion  of  the  powers  of  his  office,  he  was  guilty  of  ai 
offence  for  which  he  might  properly  be  impeached  ;  be- 
cause  he  must  in  that  case,  Ixave  acted  in  express  via 
lation  of  the  constitvtion  aiKllaws* 
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,    ¥  he  gfeat  principle  for  which  U^e  contetid,  and  which 
|Js  so  strongly  supported  by  the  clause  of  the  constitution 
ready  cited,  that  'an  impcichnient  is  a  criminal  pro- 
cution,  and  cannot  be  maintained  without  the  proof 
f  scHne  offence  against  the  laws,  pervades  all  the  other 
[provisions  of  the  constitution,   on  the  subject  of  ira* 
acbment.     The  fourth  section  of  the  second  article 
clares,  "  that  the  President,  Vice-President,  and^  all 
vil  officers  of  the  United  States,  shall  be  removed 
om  oflSLce  on  impeachment  for,  and  conviction  of  trea- 
ifion,  bribery,  or  other  high  crimes  and  misdemeanors, '• 
[This  provision,'  I  know,  has  been  considered  by  some^ 
lus  a  mere  direction  of  what  shall  be  done,  in  those  spe- 
cified cases  ;  and  not  as  a  prohibition,  confining   im« 
jpeachoients  to  those  cases.     But  it  must  be  recoUeded^ 
Mr.  President,  that  the  constitution  is  a  limited  grant 
of  power ;  and  that  it  is  of  the  essence  of  such  a  grant 
to  be  construed  strictly,  and  to  leave  in  the  grantors  all 
the  powers,  not  expressly,  or  by  necessary  im'plication 
granted  away*     In  this  manner  has  the  constitution  al- 
ways beeri   construed  and  understood  :  and  although 
an  amendment  was  made,  for  the  purpose  of  expressly 
U^tlaring  and  asserting  this  principle,  yet  that  amend- 
ment was  always  understood  by  those  who  adopted  it» 
and  was   represented  by   the  eminent  character  who 
brought  it  forward,  as  a  mere  declaration  of  a  principle 
inherent   in  the   constitution,  which   it  was  proper  to 
make,  for  the  purpose  of  removing  doubts  and  quieting 
apprehensions*     When,  therefore,  the»  constitution  de- 
clares for   wli^at  acts  an   officer  shall  be  impeached,  it 
gives  power  to  impeach  him  for  those  acts,  and  all  power 
to  impeach  him  for  any  other  cause  is  withheld.     The 
enumeration  in  the  affirmative  grant  implies  clearly  a 
negative   restriction, .  as  to  all  cases  not  enumerated. 
This  provision  of  the  constitution,  therefore,  must  be 
considered,  upon  every  sound  principle '  of  construc- 
tion, as  a  declaration  that  no  impeachment  shall  lie, 
except  for  a  crime  or  misdemeanor ;  in  other  words,  for 
a  criminal  violation  of  some  law. 

The  same  idea  is  found  in  the  second  section  of  the 
third  article,  third  clause;  where  it  is  declared  that 
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**  thetri.ll  of  all  crimes^  except  in  cases  of  impeat^hil 
ment,  shall  be   by  jury:'*    Plainly  iii^plymg  that  cases 
of  impeachment,  are  cases  of  "  trials  for  crimes.'^       j 
It  is  material  also,  Mr.  President,  to  advert  to  thd 
peculiar  force  of  the  term  "  conviction,'^  which  is  em-i 
ployed  in  several  parts  of  the  conatitution,  in  applicai^ 
tion  to  cases  of  impeachment.     The  third  section  of  the 
first  article,  sixt;h  clause,  speaking  of  the  trial  of  im-^ 
peachmenls,  says,  "  and  no  person  shall  be  convicud^ 
without  the  concurrence  of  two  thirds  of  the  member^ 
present."     The   seventh  clause   of  the  same  section^ 
treating  on  the  extent  and  operation  of  a  judgment  in^ 
impeachment,  says,  •'  but  the  party  convicted  shall  ne^i 
vertheless  be  liable  and  subject,  &c.'*     And  the  fourth.! 
section  of  the  second  article  declares,  that  certain  offi- 
cers **  shall  be  removed  from  office  on  impeachment  for, 
and  conviction  of,  treason,  bribery,  &c.''    This  term 
*^  conviction"  has  in  our  law   a  fixed  and  appropriate 
meaning.     There  is  indeed  no  word  in  our  legal  voca* 
bulary,  of  more  technical  force.     It  always  imports  the 
decision  of  a  competent  tribunal,  pronouncing  a  person 
guilty  of  some  specific  offence,  for  which  he  has  been 
legally  brought  to  trial.     In  an  instrument  so  remarka- 
ble as  the  constitution  of  the  United  States,  for  techni* 
cal  accuracy  in  the  use  of  terms,  the  frequent  and  in- 
deed   constant   use  of  this   word   is  decisive  toprove^ 
that  in  the  intention  of  the  framers  of  that  instrument^ 
no  man  could  be  impeached,  except  for  some  offence 
against  law,  of  which  he   might  iu  legal  language  be 
said  to  be  **  convicted."  • 

In  fixing  the  construction  of  this  instrument  no  safer 
guide  can  be  followed,  than  contemporaneous  exposi- 
tions, furnished  by  those  who  made  or  ratified  it ;  and 
among  those  expositions,  the  most  authoritative  are  to 
be  found  in  the  constitutions  of  the  several  states,  form- 
ed about  the  same  time,  and  drawn  up  in  many  instances' 
by  the  same  persons.  Whenever  it  appears  clearly 
from  the  context  of  these  constitutions,  that  they  affix 
a  certain  meaning  to  particular  terms,  we  may  safely 
infer,  that  those  or  similar  terms,  in  the  constitution  of 
-the  United  State?,  wer^  ixiteoded  to  have  the  same  mean* 
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bg.  And  we  shall  find,  By  inspecting  the  constitutions 
m  the  several  states,  that  impeachment  has  been  consi- 
dered  by  all  of  them  as  a  criminal  prosecution,  for  the 
punishment  of  defined  offences  against  the  l^aws. 

Let  us  begin  with  that  of  Pennsylvania.     In  treating 
of  impeachments,  article  the  fourth,  it  speaks  of  con- 
'Diction  on  impeachment ;  and  declares  that  all  civil  offi- 
cers shall  be  liable  to  impeachment  for  'dny  misdemeanor 
in  office.      The  term  misdemeanor  is  of  as  accurate 
iseaning,  and  of  as  much  technical  force,  as  any  term 
in  the  law.     It  describes  a  class  of  offences  against 
^law,  as  well  defined  as  any  in  the  criminal  code.     A 
still  stronger  argument  is  furnished  by  the  second  sec- 
tion of  the  fifth  article,  which   provides  that  for  any 
reasonable  cause,  which  shall  not  be  sufficient  grounds 
of  impeachment,  the  governor  may  remove  any  of  the 
judges,  on  the  address  of  two  thirds  of  each  branch  of 
the  legislature.     It  is  most  manifest,    that  this  provi« 
sion  would  have  been  wholly  unnecessary,  had  the  peo- 
ple of   Pennsylvania,    in   framing   their  constitution, 
considered  impeachments,  like  the' honorable  managers, 
I  merely  as  inquests  of  office,  by  which  a  judge  might 
be  removed  for^  any  cause,  which  two  thirds  of  each 
,  branch  might  think   reasonable*     And  the  arguments 
;  derived  from  the  constitution  of  Pennsylvania,  have 
'  m'breforce,  in  as  much  as  the  terms  *'  misdemeanor  in 
oflRce,"  used  by  it  for  describing  impeachable  a6ts,  are 
much  less  strong,  than  *'  treason,  bribery,  and  other 
high  crimes  and  misdemeanors,"  employed  by  the  con- 
;stitution  of  the  United  States  for  the  same  purpose. 

The  constitution  of  Delaware,  sec.  22,  directs,  that 
impeachments  shall  he  against  all  persons  **  offending 
against  the  state,  either  by  mal-administration,  cor* 
ruption,  or  other  means^by  which  the  safety  of  the  state 
may  be  endangered.."  This  is  a  very  broad  description 
of  impeachable  a£ls.  And  yet  it  is  clear  from  the  con- 
text, that  those  general  words  were  intended  to  ex- 
press specific  offences  against  the  laws,  liable  to  punish- 
ment in  the  regular  course  of  justice.  It  is  declared 
that  all  impeachments  shall  be  commented  '*  within 
eighteen  months   after   the  offence   committed,"  and 
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shall  ^  be  prosecuted  by  the  attorney  general,  or  such 
other  persons  as  the  hous,e  of  assembly  shall  appoint^ 
according  to  the  laws,  of  the  land.**  Rersons  found ; 
guilty  on  impeachment  are  to  be  disqualified,  or  re-^i 
moved,  ^*  or  subjected  to  such  pains  and  penalties  as  the  \ 
Hars  shall  dire6l."  And  the  term  "  conviction/*  < 
whose  pecaliar  technical  force  has  been  already  re^'^ 
marked,  is  applied  by  this  constitution  to  cases  of  itn*  i 
peachment.  *  \ 

The  people  of  Maryland  did  not  think  fit  to  invest-i 
iheir  legislature  with  the  power  of  impeachment ;  but 
have  directed  by  their  bill  of  rights,  sec.  50,  and  by 
their  constitution,  sec.  40,  that  Vnisbehavior  in  office 
shall  be  proceeded  against  by  indi6iment,  in  a  court  of 
law  only  ;  and  that  removal,  and  in  some  cases  dis^  : 
qualification,  shall  be  the  consequence  of  conniiction. 
It  will  not  be  denied,  that  misdemeanor  and  misbeba<r 
vior  |n  office  are  convertible  terms.  If  there  be  any 
difference,  the  latter  is  the  less  strong :  and  yet  the 
people  of  Maryland  have  declared,  that  the  term  ♦*  mis^ 
behavior  in  office"  means  an  indi^able  offence,  of 
which  a  person  may  be  convicied  in  a  court  of  law, 

,  The  constitution  of  Virginia  provides,  that  persons » 
offending  against  the  state  by  mal-administration,  cor- 
ruption, or  other  means  by  which  the  safety  of  the  state 
may  be  endangered,  **  shall  be  impeachable  by  the- 1 
house  of  delegates,"  in  the  general  court,  according  to 
the  laws  of  the  land :  ^*  and  that  if  all  or  any  of  the  judges 
of  the  general  courts  should,  on  good  grounds  (lobe 
judged  of  by  the  house  of  delegates)  be  accused  of  any 
of  the  crimes  or  offences  above  mentioned,  such  house 
'  of  delegates  may  in  like  manner  impeach  the  judge  or/ 1 
judges  so  accused,  to  be  tried  in  the  court  of  appeals.** 
Hence  it  appears  most  clearly,  that  these  general  words 
\^  offending  against  the  state  by  mal  administration, 
corruption,  or  other  means  by  which  the  safety  of  the 
state  maybe  endangered,"  words  far  more  general  and 
indefinite  in  themselves  than  those  employed  by  the  fe- 
deral constitution,  were  considered  by  the  people  of 
Virginia  as  meaning  specific  crimes  or  offences,  which 
might  be  proceeded  against  in  a  court  of  law,  according 
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0  the  usual  course  of  criminal  justice*  The  words 
*  any  other  means  by  which  the  safety  of  the  state  may 
c  endangered,"  are  certainly  broad  enough,  to  em- 
race  those  reasons  of  political  expediency  and  state  po- 
ky, for  which  the  honorable  managers  contend,  that  a 
judge  may  be  removed  by  impeachment  ;  but  we  find 
that  the  people  of  Virginia  had  no  idea  of  giving  them 
a  construction,  so  contrary  to  the  notions  entertained 
in  this  country,  respe£ling  legal  rights,  personal  sajfety^ 
and  constitutional  liberty^ 

!  The  provisions  nuide  on  this  subjefl  by  the  consti* 
rtution  of  North  Carolina,  breathe  the  same  spirit.  That 
;  instrument  declares  sedion  23,  ^^  that  the  governor  and 
other  officers  offending  against  the  state,  by  violating 
^  any  part  of  this  constitution,  maladministration,  or  cor- 
;rttption  may  be  prosecuted  on  the  impeachment  of  the 

1  general  assembly,  or  presentment  of  the  grand  jury,  of 
any  court  ol  supreme  jurisdiction  in  this  state."  This 
plainly  implies  that  impeachable  ae^s,  though  described 
in  terms  the  most  indefinite,  were  neither  more  nor 
less  than  offences,  indictable  in  the  ordinary  course  of 
law. 

In  the  constitution  of  South- Carolina,  article  5,  we 
find  the  same  idea  necessarily  implied.  .  The  words 
'^  misdemeanor  in  office**  are  used  as  the  description  of 
impeachable  offences  ;  the  term  conviClion  is  applied  to 
impeachnients ;  audit  is  provided  tliat  persons  so  con- 
fided, ^^  shall  nevertheless  be  liable  to  indictment,  tri- 
a'i  judgment  and  punishment  according  to  law."  It  is 
plain,  therefore,  that  the  words  **  misdemeanor  in  of- 
fice," were  understood  and  intended  by  the  people  of 
South- Carolina  to  mean  offences'  against  the  laws,  for 
*^Wch  the  offender  might  be-  indicted  and  *'  convidl- 

The  constitution  of  Georgia  contains  no  words, 
which  c^n  operate  in  any  manner  to  define  or  describe 
iBipcachablip  o&nces.  It  merely  direfVs  Who  shall  have 
the  power  of  impeaching,  who  shall  try  impeachments 
^^dwhat  description  of  persons  may  be  impeached, 
put  in  that  of  Vermont  there  is  a  provision  on  this  sub- 
J^tt,  v\rhich,  thp'  very  concise,  is  very  strong  to  our 
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present  purpose'    Among  the  powers  given  by  it,  sc6tJ* 
9«  to  the  House  of  Representatives,  is  that  to  ^^  impeacli. 
state  crin\inals,''     This  term   **  criminals,"    which  im 
our  laws  is  never  applied  except  to  persons  charged  with  '^ 
offences  of  the  highest  nature,  sufficiently  declares  that. 
the  people  of  Vermont  consiidered  impeachments  as  ap- 
plicable to  cases  of  crimes  only,  and  not  to  removals  for 
reasons  of  state  expediency  :  not  even  to  cases  of  smal*  ^ 
'ler  offences,  much  less  of  indiscretion  or  impropriety  i 
of  behaviour,  such  as  is  alledged  against  the  respon*  ^ 
dent  in  this  case*     For  surely  it  would  be  an  abuse  of' 
language  to  apply  the  term  *'  criminal"  to  improper  in- 
terruptions of  counsel ;  to  rude,  "hasty  or  intemperate 
expressions ;  to  ridicule  employed  by  a  judge  against 
counsel,  who  in  his  opinion  conducted   themselves  in- 
corredly ;  or  to  the  precipitate  and  ill  timed  expression 
of  a  correct  legal  opinion.     No,  sir.     This  word  im- 
ports the  intentional  violation  of  some  known  law  ;  the 
perpetration  of  some  specific  defined  crime,  which  may 
admit  of  precise  proof,  which  every  citizen  may  be  able 
to  avoid,  and  against  which,  when  accused  of  it,   he 
may  know  how  to  make  his  defence. 

X"  Such,  Mr.  President,  is  the  solemn  exposition  of 
impeachable  offences,  given  by  the  people  of  the  Uni- 
ted States,  thro'  the  medium  of  their  constitution^. 
Tho'  not  much  accustomed  to  talk  about  the  will  of  the  " 
people,  there  is  no  man  that  bows  with  more  reverence 
to  that  will,  when  constitutionallv  declared.  And 
shall  we,  Mr.  President,  let  go  this  sheet  anchor  of  per- 
sonal rights  and  political  privileges, .  to  commit  our- 
selves to  the  storms  of  party  rage,  personal   animosity 

^  and  popular  caprice  ?  Shall  we  throw  down  this  great 
land  mark,  fixed  by  the  wisdom  and  patriotism  of  our 
fellow-citizens  and  fathers  ?  Instead  of  having  our 
best  and  dearest  rights  secured,  by  fixed  and  known 
principles  of  law,  shall  we  leave  them  to  be  governed 
and  disposed  of  by  tlie  ever  varying  whims  and  pr\s- 
sions  of  the  moment  ?  No,  sir,  I  trust  not.  When 
I  look  at  those  benches  and  recollefil  how  deep  a  stake 
the  members  of  this  honorable  court  have  in  those 
rights  which  form  the  palladium  of  our  safety,  and  arc 
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Oiow  entrusted  to  their  care  atid  keeping,  I  cannot  but 
I  confidently  expect  that  they  will  feel  the  whole  impor- 
|tance  of  the  great  trust  reposed  in  tbeih  by  their  coun*^ 
[tiy  ;  that  they  will  regard  themselves  as  ailing  for  fu- 
ture generations^  as  well  as  for  the  present  age ;  and 
will  elevate  themselves  above  the  sphere  of  little  views 
and  momentary  feelings.  They  will  recoUe£l«  sir,  thai 
unjust  principles y  adopted  to  answer  particular  purpo* 
8CS,  are  two  edged  swords,  which  often  rebound  on  the 
head  of  him  who  strikes  with  them;  aiid  that  justice^ 
tho'  it  may  be  an  inconvenient  restraint  on  our  power^' 
,%;'liile  we  are  strong,  is  the  only  rampart  behind  which 
we  can  find  protcdlion  when  we  become  weak.  They 
will  remember  that  power  which  depends  on  popular 
favor,  is  of  all  sublunary  things  the  most  fleeting  and 
transient ;  that  it  must  from  time  to  time  change  hands; 
and  that  when  the  change  which  sooner  or  later  must 
arrive,  shall  have  taken  place  ;  when  those  who  now 
direct  the  thunder  of  impeachment,  shall  be  placed,  as 
erelong  they  must,  in  a  situation  to  be  smitten  by  its 
bolts,  they  will  be  glad  to  invoke,  and  unless  they  now 
'set  a  great  example  of  correct  decision,  will  invoke  in 
I  vain  those  constitutional  privileges  to  which  we  now 
cry  for  safety. 

Need  I,  Mr.  President,  urge  the  necessity  of  adher- 
ing* to  those  principles,  as  it  respects  the  independence 
of  the  judiciary  department  ?  Need  I  enlarge  on  the 
essential  importance  of  that  independence  to  the  secu- 
rity  of  personal  rights,  and  to  the  well  being,  nay,  to 
the  existence  of  a  free  government  i  These  consider- 
ations of  themselves  strike  the  mind  with  a  force  not  to 
be  encreased  by  any  efforts  of  mine.  It  is  sufficient 
merely  to  bring  them  into  the  view  of  this  honourable 
court . 

But  it  is  not  to  the  party  accused,  to  the  nation,  to 
posterity,  and  to  the  interests  of  free  governments  that 
the  observance  of  settled  constitutional  principles,  in 
cases  of  impeachment,  is  alone  important.  It  is  equal- 
ly  so  to  the  character  and  feelings  of  those  appointed  to 
judge.  Is  there  any  member  of.  this  honorable  court^ 
who  would  wish,  nay,  who  would  consent,  in   decid- 
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ing  thiscause,  to  be  set  free  from  the  restraints  of  th^ 
law,  or  more  properly  speaking  to  he  deprived  of  ttd 
.  guidance,  and  left  to  the  influence  of  his  own  passions, 
feelings  or  prepossessions  i  Were  causes  like  this  i;^ 
be  determined  on  views  of  expediency,  and  not  o 
fixed  principles  of  law,  to  vi^hat  suspicions  might  ncti 
the  judges  be  liable,  of  having  sought  the  indulgence 
of  some  animosity,  or  the  attainment  of  some  selfisj 
end,  instead  of  consulting  for  the  public  good  2  But 
when  they  are  known  to  be  governed  by  the  settled 
rules  of  law,  and  are  considered  as  merely  its  organs, 
their  motives  will  be  more  respedled,  and  their  conduce 
less  liable  to  suspicion  or  reproach.  Is  any  member  of^ 
this  honorable  body  prepared  to  relinquish  the  high  andi 
venerable  station  of  the  organ  and  expounder  of  the 
laws,  in  order  to  assume  the  doubtful  and  dangerous 
character  of  a  judge  subject  to  no  rale  but  his  own  ar- 
bitrary will? 

*ro  a  judge,  too,  it  is  the  sweetest  consolation  in  the 
discharge  of  his  painful  duties,  that  when  he  has  doom- 
ed a  fellow-citizen  to  dishonor  and  misery,  he  has 
merely  pronounced  the  decision  of  the  law«  and  not  the 
dictates  of  his  own  will  ;  that  he  is  not  the  author  ot 
the  sentence  by  which  so  much  calamity  is  brought 
on  others,  but  merely  its  official  organ.  This  reflection 
soothes  his  mind  under  the  anguish  which  it  must  feci 
from  another's  woe.  And  is  there  any  member  of  thib 
honorable  court,  who  would  consent  to  relinquish  this 
conarotation  ?  I  boldly  say  no.  I  feel  that  every  heart 
will  rel^di^<i)  to  the  asseirtion.  And  if  any  who  hear  me 
be  capIi!^|b^ entertaining  a  contrary  opinion,  or  would 
wish  in  ttij^^me  situation  to  hold  a  different  conduct, 
I  envy  not^^yj^j  feelings,  however  highly  I  may  csti- 
mate  their  iutellectual  powers. 

In  every  light,  therefore,  in  which  this  great  princi- 
ple can  be  viewed,  whether  as  a  well  established  doc- 
trine  of  the  constiti!tion;  as  the  bulwark  of  personal 
safety  and  judicial  independence  ;  as  a  shield  for  the 
<  characters  of  those  whose  lot  it  may  be  to  sit  on  the  tri« 
al  of  impeachments ;  or  as^  a  solace  to  them  under  tbe 
necessity  of  pronouncing  a  fellow-citizen  guilty  ;  it 
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'  Will  equally  claim,  and  I  cannot  doubt  that  it  will  re^ 
^  ceive,  the  sanction  of  this  honorable   court,  by  whose 
^  decision  it  will  I  trust  be  established  so  as  never  here% 
'  after  to  be  brought  into  question,  that  an  impeachment 
!^is   not  a  mere  enquiry,    in  the    nature  of  an    inquest 
^  of  office,  whether  an  officer  be  qualified  for  his  place, 
'  or  whether  some  reason  of  policy  or  expediency  may 
Hoc  demand  his  removal,  but  a  criminal  prosecution, 
for  the  support  of  which  the  proof  of  some   wilful  vio- 
lation of  a  known  law  of  the  land  is  to  be  indispensi- 
bly  .required, 
r      Before  I  proceed,  Mr.  President,  to  apply  this  prin- 
ciple to  the  case  now  under  consideration,  permit  me 
to  notice  briefly  another  proposition  advanced  by  the 
honorable  managers,  which  I  perfectly  concur  in,  and 
shall  take  the  liberty  of  using  against  them.      They. 
have   laid  it  down,  that  the  testimony   of  witnesses 
equally  credible  in  themselves,  is  entitled  to  different 
degrees  of  credit,  according  to  the   means  which  they 
respectively  enjoyed,  of  correctly  discerning  the  truths 
in  the  matter  about  which  they  testify;      To  this  pro« 
position  I  fully  assent.     Let  the  principle  be  applied  to 
the  case  now  under  consideration.      Look  at  the  wit« 
nesses  on  each  side.     With  some  few  exceptions  per- 
haps^ about  which  I  do  not  feel  it  necessary  to  nuike 
[any  particular  remarks,   they  are  equally  credible  in 
themselves,    equally  disposed  to  state   correctly    the 
facts.     But  who  are  the  witnesses  on  the  part  of  the 
prosecution  ?     It  must  be  answered,  that  almost  all  of 
them  are  persons  who  have  supposed  themselves  to  be 
ill-treated  by  the   respondent;  whose  resentment  the 
lapse  of  four  years  has  not  been  able   to   assuage  ;  and  . 
who    come  here,    under    the    manifest    influence   of 
those  angry  feelings,  to  complain  of   their  imaginary 
wrongs.  •  It  js  plain  that  such  persons,  however  correct 
in  their  intentions,  however  desirous  of  speaking  the 
truth,  are  liable  to  be  misled  by   the   irritation  which 
these  events  excited   in.  their  minds,  and  to  state  as; 
facts  the  recollection  of  their  erroneous  impressions. 
It  is  perfectly  manifest  that  those  gentlemen  were   very 

much  instated  by  the  transactions  of  which  they  com* 
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plain,  and  in  which  they  were  or  supposed  themselvcf , 
to  be  parties.  It  is  equally  clear  their  anger  has  no| 
yet  cooled.  And  I  will  ask  whether  men  in  such  cir<{ 
cumstanccs,  giving  them  the  utmost  credit  for  correct! 
intentions,  are  equally  entitled  to  belief  with  persof^ 
who  like  the  witnesses  on  the  part  of  the  ^^pondent^ 
were  calm,  and  disinterested  spectators  .  of  tfac( 
event?  which  they  relate  ?  Equally  respectable  wii|i^ 
the  witnesses  for  the  prosecution ;  much  more  pool ; 
free  from  that  irritation  whicii  the  parties  i,n  contentioa 
c«in  hardly  ever  avoid  ;  and  testifying  their  impartiality 
ty  expressing  without  reserv?  their  disapprobation  of 
sonie  things  in  the  respondent's  conduct ;  it  must  be 
admitted  that  in  every  collision  of  testimony,  they  pos- 
sess the  highest  title  to  belief. 

Having  tak?n  this  view  of  these  preliminary  points^ 
X  now  proceed,  Mr.  President,  to'consider  the  various 
charges  against  our  honorable  client,  in  the  order  in 
which  they  have  been  stated  by  the  prosecutors.  It  is 
not  my  design  to  go  over  the  same  ground,  which  has 
been  so  recently  trodden  by  my  able  colleagues. 
The  task  assigned  to  m«,  is  to  range  rapidly  over  the 
first  six  articles  ;  to  present  some  views  of  the  subjeA^ 
which  the  multiplicity  of  the  matter  induced  my  learned; 
colleagues  to  omit ;  and  then  to  discuss  at  large  tlie  law 
and  the  fa6ts,  under  the  seventh  and  eighth  articles^ 
which  have  not  yet  been  touched. 

Qn  the  case  of  John  Fries,  the  subject  of  the  first 
charge,  permit  me,  Mr.  President,  to  avail  myself  of 
a  distinction,  laid  down  by  the  honorable  gentleman 
'  who  opened  the  case  on  the  part  of  the  prosecution 
(Air.  Uandolph)*  That  honorable  gentleman,  in  his 
opening  address,  made  a  distinction  between  a  general 
maxim  or  principle  of  law,  such  as  the  definition  of  a 
cf  ime,  and  a  particular  opinion  on  the  larw,  as  applica* 
ble  to  a  particular  rase.  The  former  he  admits  to  be 
proper  in  a  judge,  at  any  stage  of  a  trial.  The  latter 
he  denies  to  be  so.  He  has  chosen  the  definition  of  one 
offence  to  illustrate  his  position ;  I  will  take  tliat  of 
another*  Suppose  a  man  to  be  indided,  and  put  on 
his  trial,  for  burglary.     The  crime  of  burglary  consists 
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in  "breaking  and  entering  a  dwelling  house,  in  the  ni^ht 
time,  with  intent  to  commit  felony."  This  is  the  esta- 
blished definition  of  this  oflPence.  According  to  the 
distinction  of  the  honorable  gentleman,  the  judge  migh£ 
at  the  commencement  of  the  trial,  or  at  any  stage  of  it, 
declare  this  general  principle  respefling  the  nature  of 
the  offence,  even  before  counsel  were  heard.  Nay 
inore,  hfc  would  be  justified  in  preventing  counsel  from' 
attempting,  before  the  jury,  to  controvert  this  princi- 
ple. This  latter  point  is  not  expressly  admitted  by  the 
honorable  gentleman  ;  but  it  flowi^  from  his  admisu^ion, 
as  a  necessary  consequence.  So  far  the  judge  might 
,  safely  go.  But  should  he  advance  a  step  further,  antf 
declare  before  counsel  had  been  heard,  that  the  ads 
;done  by  the  person  on  trial  did  amount  to  burglary, 
then  he  would  be  culpable,  and  even  criminal :  and  this, 
the  honorable  gentleman  contends,  was  done  by  the 
respondent  in  the  cakc  of  Fries. 

I  consent  to  be  judged  by  the  rule  which  the  honor- 
able gentleman  has  himself  established ;  and  I  under- 
take to  shew,  that  nothing  more  was  done  by  the  ves-' 
pondent,  in  the  case  of  Fries,  than  the  honorable  gen- 
tleman admits  may  be  properly  done  by  a  judge  :  that 
ke  merely  siated  the  general  definition  of  the  crime  of 
treason,  bylevying  war  against  the  United  States,  biit 
expressed  no  opinion  whether  the  prisoner  was  guilty 
or  innocent,  whether  the  afls  which  he  had  done 
amounted  to  treason.  For  the  correctness  of  this  posi- 
tion I  appeal  to  the  opinion  itself,  as  in  evidence  belore 
the  court.  It  is  contained  in  exhibit  No.  2,  filed  with' 
the  answefl  In  this  paper  the  court  after  some  prelimi- 
nary observations,  to  shew  that  the  questions  relative  to 
the  constitutional  definition  of  treason,  were  questions 
of  law  and  not  of  ladt,  proceed  to  state  as  their  opiniron, 
**  that  any  insurret\ion,  or  rising  of  any  body  of  peo* 
"  pie,  within  the  United  States,  to  efit  61  by  force  or 
*^  violence,  any  object  of  a  great  public  nature,  or  of 
"  public  and  general  (or  national)  concern,  is  a  levy. 
"  ing  of  war  against  the  United  States,  within  the 
"  contemplation  and  construction  of  the  constitution  of 
"  the  United  States.'*  **  That  on  this  general  positi- 
'*  on,  any  such  insurrection  or  rising,  to  resist  or  pre- 
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**  vent  by  violence,  the  execution  of  any  statute  of  the 
**  United  States,  for  levying  or  colleCling  taxes,  du- 
^'  ties,  imposts,  or  excises,   or  for  calling  forth  the 
**  militia  to  execute  the  laws  of  the  union,  or  for  any 
*^  other  purpose ;  under  any  pretence,  as  that  thesta* 
^*  tute  was  unequal,  burdensome,  oppressive,  or  un«  J 
^^  constitutional  ;  is  a  levying  war  against  the  United  ; 
**  States,  within  the  constitution.**     "  That  military  i 
^*  weapons,  as  guns  and  swords,  mentioned  in  the  in-* 
^*  didlment,  are  not  necessary  to  make  such  insurrec* 
^^  tion  or  rising  amount  to  levying  war  ;  because  num- 
•*  bcrs  may  Supply  the  want  of  military  weapons,  or  * 
**  military  array.'*     **  That  the  assembling  bodies  of 
*^  men,  armed  and  arrayed  in  a  warlike  manner,  fori! 
^'  purposes  only  of  a  private  nature,  is  not  trsason  ;  i 
^^  although  the  judges  and  peace  officers  should  be  in- h 
**  suited  or  resisted,  or  even  great  outrage  committed  ■ 
*•  on  the  persons  and  property  of  our  citizens,**  **  That  ■' 
**  the  true  criterion  to  determine  whether  acts  com* 
^^  milted  are  a  treason,  or  a  less  offence  (asti  riot)  is  the^* 
^^  ^uo  animo  the  people  did  assemble.      That,  if  a ' 
body  of  people  conspire  and  meditate  an  insurrec*  \ 
tion  to  resist  or  oppose  the  execution  of  any  statute^ 
of  the  United  States  hy  force,  they  are  only  guilty  i 
**  of  a  high  misdemeanor  \  but  if  they  proceed  to  car- 
*^  ry  such  intention  into  execution  by  force,  they  aref 
♦^  guilty  of  the  treason  of  levying  war ;  and  the  quan*-^ 
^^  tum  of  the  force  employed,  neither  lessens  nor  in«  i 
**  creases  the  crime.*'   **  That  a  combination  or  conspi- ' 
^*  racy  to  levy  war  against  the  United  States,  is  not 
<^  treason  ;  unless   combined  wjth  an  attempt  to  carry  i 
^^  such  combination  or  conspiracy  into  execution,"  and 
that  ^'  some  adual  force  or  violence  must  be  used,  in 
**  pur^ance  of  such  design  to  levy  war  ;  but  it  is  per*  | 
**  fed ly  immaterial,  whether  the  force  used  is  sufficients 
**  to  effectuate  the  obje6\.**  i 

This  no  doubt  is  a  long  deiinition.  Perhaps  it  mighti 
have  been  expressedin  much  fewer  words.  But  still  is  i 
a  general  de&nition  of  the  crime  of  treason  by  Icvyingi 
war ;  without  application  or  reference  to  any  particular' 
case,  much  less  to  the  case  of  John  Fries.  It  amounts; 
nearly  to  this,  **  that  for  any  number  of  people,  bowe* 
^  ypr  small  or  inadequate,  to  rise,  with  intent  to  resist 
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^  or  prevent  by  force  the  execution  of  any  general 
^  law  of  the  United  States,  and  to  employ  aflual  force 
*^  for  that  purpose,  amounts  to  levying  war  against  the 
'*  United  States,  although  neither  military  weapons  or 
'^  military  array  be  used."  This  is  the  substance  of 
the  opinion.  All  the  /est  is  merely  illustration,  and  in 
this  shape  it  is  as  much  a  general  definition,  as  that  of 
borglitry  • 

How  wide  a  field  of  d[efence  do  these  definitions  leave 
open !  In  the  case  of  an  indi£lment  for  burglary, 
Would  any  counsel  peevishly  or  insolently  retire  from  the 
prisoner's  defence,  because  the  court  might,  in  the 
commencement  of  the  trial,  have  stated  this  to  be  the 
legal  definition  of  the  crime.  Would  he  insist  on  the 
absurd  and  mischievous  privilege  bf  controverting  so 
plain  and  well  settled  a  principle  of  law  ?  No.  Far 
different  would  be  his  conduft.  He  would  enquire 
irhether  any  afls  had  been  done,  amounting  in  law  to 
the  breaking  open  of  a  house  ?  Whether  the  prisoner 
Iras  the  perpelTator  of  those  adls,  or  a  party  in  them  ? 
Whether  the  house  was  broken  open  in  the  night  time  ? 
Whether  it  was  entered  by  the  prisoner  as  well  as  broken? 
Whether  it  was  a  dwelling  house  ?  And  whether  it  was 
|)roken  open  and  entered  with  intent  to  commit  any 

Eime,  amounting  to  felony?  All  these  questions 
ould  be  perfectly  open,  under  the  general  definition 
brhich  has  been  stated ;  and  on  the  result  of  these  en- 
quiries, would  the  guilt  or  innocence  of  the  piisoncr 
depend. 

So  in  the  case  of  Fries,  it  was  perfeflly  competent 
lo  his  learned  counsel,  under  the  general  definition  of 
treason  given  by  the  court,  to  contend  that  the  a6ls 
proved  did  not  amount  to  a  rising  of  any  number  of 
people  :  that  John  Fries  was  not  implicated  in  those 
a£ts ;  that  they  were  not  done  with  intent  to  resist  or 
prevent,  by  force  or  violence,  the  execution  of  any 
general  law  of  the  United  States  ;  or  that  no  force  or 
violence  was  actually  employed,  in  pursuance  of  such 
intention.  All  these  questions  were  perfeftly  open  to 
them,  notwithstanding  the  general  definition  of  treason 
given  by  the  court.  Not  one  of  these  questions  did  the 
court  in  any  manner  decide.  These  questions  involv- 
ed  the  application  of  the  general  definition^  to  the  [/ar- 


,       S70  ' 

ticuter  case  ; '  an  application  in  which  the  true,  proper 
and  only  defence  of  the  prisoner  consisted,  and  which 
the  court  neither  made,  nor  intended  to  make. 
/  ^'  Surely  these  questions  offered  full  scope  to  the  learn- 
ed gentlemen,  for  the  exertion  of  those  argumentative 
powers,  and  the  display  of  that  legal  learning,  of  whicll 
they  have  given  in  the  shape  of  testimony,  so  hand« 
some  a  specimen  at  this  bar.  Even  that  eager  fondi 
ness  for  l^gal  disputation,  which  has  carried  them  on 
thib  occasion  so  far  beyond  the  limits  prescribed  by  th4 
law  of  evidence,  might  have  been  gratified  in  this  am- 
ple field.  There  was  room  enough  for  the  learned  and 
ingenious  distinctions,  which  one  of  the  gentlemeii 
(Mr.  Dallas)  has  told  us  that  he  intended  to  make,  l>e« 
tween  the  case  of  Fries  and  that  of  the  western  insur- 
gents. It  was  his  intention,  he  says,  had  he  not  beed 
prevented  by  this  unfortunate  definition,  to  dwell  on  se- 
veral circumstances,  which,  in  his  apprehension,  disi 
tinguished  the  former  of  these  cases  from  the  latter. 
He  tells  us  that  his  mind  turned  itself  towards  thes^ 
distinctions,  and 'was  occupied  uponr  them,  from  th< 
moment  when  the  court  granted  a  Pew  trial,  after  th< 
first  conviction  6f  Fries.  His  m!nd  was  led  into  this 
course  of  reflection,  by  the  sti'ess  which  he  had  ob- 
served the  court  to  lay,  in  the  first  trial  of  Fries,  on  ihi 
decisions  in  the  cases  of  the  western  insurgents.  li 
would  surely  have  been  very  unkind  in  the  respondent 
to  prevent  the  learned  gentleman  from  exhibiting  th< 
results  of  these  long  and  profound  reflections.  Bu 
happily  the  respondent  did  not  prevent  him..  His  dis 
appointment  must  be  attributed  solely  to  himself.  T  h< 
circumstances  on  which  he  informs  us  that  he  intende< 
to  rely,  for  distinguishing  the  case  of  Fries  from  thost 
of  the  western  insurgents,  were  the  martial  array  a 
Bracldock's  field  ;  the  march  to  Pittsburg,  for  the  avow 
ed  purpose  of  attacking  the  garrison ;  and,  I  think 
the  attack  on  NeviPs  house.  The  first  of  these  cir 
cumstances  applied  to  the  nature  of  the  assemblage 
whether  it  amounted  to  a  rising  or  insurrection  ;  th< 
second  to  the  intent  with  which  the  rising  was  made 
aiid  the  third  to  the  degree  and  nature^oi*  the  force  o 
vi6lLncc  committed.     They  were  all  open  to  the  learue( 
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j^entleman  ftnder  the  opinion  :  which  did  not  declare 
^vhat  sort  of  an  assemblage  would  constitute  an  insur- 
Tction  or  rising ;  what  circumstances  would  be  suffi* 
:ient  evidence  of  the.  improper  intent ;  or  what  kind  or 
legree  of  force  or  violence  must  be  employed  ;  but 
nerely  stated  that  a  rising  or  insurreflicn,  proceeding 
rem  such  an  intent,  and  accompanied  by  actual  force 
)r  violence,  would  amount  to  levying  Avar.  Whether 
:he  assemblage  in  Bucks  and  Northampton,  had  the 
lecessary  ingredients  to  constitute  a  rising  or  insurrec* 
lion  ;  whether  the  acls  done  afforded  sufficient  evidence; 
>f  an  intent  to  resist  or  prevent  by  violence  or  force, 
the  execution  of  the  a.tt  oi  Congress ;  whether  the 
brce  or  violence  committed  wbre  sufficient,  in  nature 
>r  degree  ;  and  whether,  in  all  or  any  of  these  points 
>f  view,  tlxe  case  of  Fries  in  Bucks  and  Northampton, 
^as  weaker  than  that  of  the  western  insurgents,  or 
inaterially  different  from  it ;  were  questions  not  at  all 
xffecled  by  the  opinion,  but  left  entireiy  open  to  the 
earned  gentleman :  who,  might  notwithstanding  this 
>pinion^  have  discussed  them  before  the  court  and 
ury,  at  all  the  length  into  which  the  exuberance  of  his 
genius  so  much  delights  to  shoot. 

These  learned  gentlemen  possessed,  therefore,  un- 
ler  the  opinion  communicated  to  them  by  the  respon- 
lent,  even  if  it  had  not  been  withdrawn,  all  the  lati- 
nde  which  moderate  counsel  could  have  desired*  All 
he  questions  of  fact ;  all  the  questions  of  intention^ 
V hi ch  are  questions  of  fact;  the  whole  business  of 
leciding,  whether  the  case  proved  came  within  the  gc- 
if  ral  principle  of  law ;  of  applying  the  general  rule  to 
he  particular  case;  remained  within  the  province 
)f  the  jury,  and  furnished  the  only  proper  means  of 
Icfence.  Even  if  the  fadls  had  been  admitted,  as  the 
I  Of  lorable  managers  contend,  still  the  intent  remained 
o  be  ascertained,  and  was  a  question  of  faft  solely 
logiiizable  by  the  jury.  But  it  is  utterly  ii^correil  tcv 
av  that  the  fa6ls  were  admitted.  It  was  indeed  ad- 
nitted,  or  rather  it  was  not  doubted,  that  certain  a6ls 
iafl  been  done  by  John  Fries  and  others  ;  but  whether 
iioj>e  acts  were  of  such-  a  nature,  and  proceeded  from 
iLich  an  intention,  as  to  bring  the  case  wiilMn  the  ge- 
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neral  rule  oF  law  laid  down  by  the  court,  was  a  point' 
unsettled,  which  formed  the  proper  and  sole  ground  of 
enquiry-  And  this  point  was  not  afie6led  by  the  opi- 
nion communicated  by  the  respondent  to  the  prisoner's 
counsel. 

And  here,  Mr.  President^  let  me  be  permitted  to  no-. 
tice  what  I  deem  a  most  dangerous  error,'  respe<^ing 
the  constitutional  power  of  juries  in  criminal  cases.  1: 
is  constantly  asserted  that  the  jury  are  to  decide  the 
law  and  the  fa6t  in  criminal  cases  ;  and  this  is  correcl, 
when  properly  explained  ;  but  taken  in  its  literal  and 
unqualified  sense,  it  is  contrary  to  every  principle  of 
law,  and  every  di£late  of  common  sense.  It  is  the 
province  of  the  court  to  expound  and  declare  the  la\v  ge- 
nerally, in  all  cases  criminal  as  well  as  civil.  To  ap- 
ply the  law  to  each  particular  case  ;  to  decide  whether 
tlie  fafts  proved  in  any  case  bring  it  within  the  general 
rule  of  law,  is  the  province  of  the  jury,  and  their  only 
province.  They  have  no  dispensing  power  over  the 
laws  of  the  land.  Will  any  man  in  the  least  acquaint- 
ed with  our  system  of  jurisprudence  declare,  that  a  ju- 
ry has  a  right  to  decide,  that  breaking  open  a  dwelling 
house  in  the  night  time  with  intent  to  steal,  is  not 
burglary,  unless  an  adlual  theft  be  committed  ?  I  pre- 
sume that  no  one  will  hazard  such  an  opinion.  The 
jnry,  in  such  a  case,  may  decide  that  the  house  was 
not  broken  open,  that  is,  was  not  a  dwelling  house, 
that  thcifadl  was  not  committed  by  the  > person  accused, 
that  it  was  not  committed  in  the  night  time,  or  that  it 
was  not  committed  with  an  intent  to  commit  a  felony. 
But  if  they  believe  the  affirmative  on  all  these  points, 
they  must  find  the  prisoner  guilty,  or  commit  a  direcl 
violation  of  their  oaths.  They  are  bound  by  the  ge- 
neral  principle  of  law,  as  declared  by  the  court.  Their 
duty,  and  their  sole  duty,  consists  in  applying  it  to  the 
particular  case.  In  this  sense,  and  in  this  alone,  are 
they  judges  of  the  law  as  well  as  of  the  fa6\. 

It  is  well  known  that  a  new  trial  may  be  granted  in  a 
criminal  case,  where  the  verdift  is  against  the  party  ac- 
cused, and  is  supposed  by  the  court  to  be  contrary  to 
law.  This  proves,  that  the  jury  are  not  the  judges 
of  the  lawj    in  the  unqualified  sfensc    cohtended  for' 
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by  some  persons;  for  if  they  were  the  judges  of 
the  law  in  that  sense,  it  would  necessarily  follow,  that 
L  new  trial  could  no  more  be  granted  in  favor  of  the 
>risoner  in  a  criminal  case,  than  against  him.  The 
'ule  that  it  cannot  be  granted  against  him  has  been  esta* 
>lished  by  the  courts  in  favor  of  life,  thro'  a  laudable 
notive  of  tenderness  and  humanity ;  and  not  because 
:hcy  h^d  not  power  to  grant  new  trials  in  this  case,  as 
well  as  in  others,  where  the  verdift  is  contrary  to  law* 

So  in  case  of  an  qifence  created  by  statute,  a  jury 
may  declare  that  the  case  proved  on  an  indi6lment,  un- 
jer  the  statute,  does  not  come  within  it ;  for  want  of 
Jie  improper  intent,  or  some  other  necessary  ingredient. 
But  it  has  never  entered  into  the  head  of  any  man  to 
suppose,  that  the  jury  in  such  a  case  has  a  right  to  de- 
clare, that  the  statute  itself  is  not  a  law^  of  the  land  ; 
has  been  repealed,  has  expired,  or  does  not  create  any 
offence.  All  these  are  questions  of  law,  which  ce 
within  the  exclusive  province  of  the  court. 

This  consideration,  by  the  way,  furnishes  the  true 
answer  to  the  famous  Richmond  syllogism,  of 
which  we  have  heard  so  much  in  this  case ;  and  proves 
the  corre£);ness  of  that  decision,  by  which  the  counsel 
of  Callender  wefe  prevented,  most  properly,  from  con- 
testing before  the  jury  the  constitutionality  of  an  aft  of 
Congress;  a  decision  which  the  honorable  managers 
have  had  the  good  sense  not  to  call  in  question.  This 
decision,  undeniably  correct  as  it  is,  and  as  strange  as 
the  absurdities  are  to  which  a  contrary  principle  would 
lead,  can  be  defended  on  no  other  ground  than  that  for 
which  I  contend. 

And  I  will  ask  how  the  case  of  treason  can  be  dis- 
tinguished, in  this  respect,  from  that  of  burglary  ?  If 
a  jury  be  bound  by  the  general  rule  of  law  which  defines 
the  crime  of  burglary,  and  be  confined  solely  to  the  en- 
quiry, whether  the  case  proved  comes  within  that  rule  ; 
upon  what  principle  can  it  be  contended  that  they  are 
not  equally  bound  by  the  general  definition  of  treason  ? 

Will  it  be  contended  that  the  latter  definition  is  not 
as  well  settled  as  the  former  ?  This  position  I  deny» 
How  was  the  definition  of  burglary  settled  ?     It  was 
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not  by  any  legislative  act  remainining  on  record,  or 
known  by  tradition;  but  by  judicial  determinations,  de- 
claratory of  the  law.     In  the  same  manner  has  the  defi. 
nition  of  treason  by  levying  war  been  settled.      Thre< 
solemn  adjudications  in  the  same  court,  and  one  of  thenj 
in  the  same  case,  had  declared  it  to  be  la^t ;  and  it  wai 
the  law  of  the  land,  as  much  as  the  law  defining  burg 
lary,  or  any  other  offence.     *  If   gentlemen  deny  tha^ 
three  solemn  decisions  on  the  same  point,  by  a  couri 
of  the  highest  jurisdiction,  are  sufficient  to  settle  tht 
law ;  will  they  inform  us  how  many  decisions  are  nd 
ccssary  for  that  purpose  ?     Or  are  we  never  to  have  fix! 
ed  principles,  or  settled  definitions  of  crimes  ?     Is  thU 
law  of  treason  never  to  be  established  on  a  certain  basis  1 
Are  the  nature  and  definition  of  this  high  offence  to  bl 
left  forever  floating,  on  the  uncertain  and  varying    opl 
nions  of  courts  and  juries  ?     Is  that  which  was  not  trea 
son  to-day,  to  be  treason  to-morrow,  according  to  thi 
caprice,  the  interests  or  the  prejudices  of  those  wht 
Inay  be  appointed  to  determine,  or  to  the  power,  influ 
ence  or  intrigues  of  the  accuser  or  the  accused  ?     If  sue 
ceeding  courts  and  juries  are  not  to  be   bound  by  pre 
cedents  established  by   their  predecessors,   then   wil 
^very  thing  be  treason  when  a  man  is  tried  by  his  foea 
and  nothing  when  he  is  tried  by  his  friends.     There  wi 
no  longer  be  any  security,  in  times  oi  party  content 
on,  for  life,  liberty,  or  property  ;  and  we  are  destin( 
to  see  acted  over  in  this  land,  vainly  boasting  of  ij 
freedom  and  happiness,  the  scenes  of  judicial  murd< 
and  pillage,  which  disgraced  our  mother  country,  dui 
ing  the  struggles  between  the  houses  of  York  and  Lai 
caster.     Sooner  than  live  under  such  a  system,  Iwoul 
take  refuge  in  Turkey  ;  where  by  bribing  the  Cadi, ' 
might  escape  from  judicial  tyranny  ;  and  might  be  sa 
from  the  oppressions  of  the  government,  provided 
avoided  the  offence  of  growing  rich.     Not  for  oae  mi 
ment  would  I  live  in  a  country,  where  I  should  be  tai 
talized  with  the  semblance  of  liberty,  and  in  fa£i  Itahl 
to  the  penalties  of  treason,  whenever  I  might  by    af 
aft  of  opposition,  or  any   assertion   of*  my  rights  ( 
those  of  my  fellow*  citizens,  become  obnoxious  to 
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arty  in  power.  This  naust  be  the  consequence  should 
he  principles  contended  for  by  the  managers  finally 
revail.  When  the  rules  of  law  defining  offences  are 
xed  add  certain,  then  is  every  man  safe,  because  he 
may  know  the  law,  and  may  avoid  offending  against  it. 
But  if  no  respect  is  to  be  paid  to  former  decisions ;  if 
Counsel  are  to  be  allowed  to  controvert  points,  which 
jiave  be^n  solemnly  and  repeatedly  adjudged  ;  if  our 
courts  and  juries,  without  regard  to  former  decisions, 
[are  to  declare  that  to  be  law  in  each  particular  case, 
jirhich  the  passions,  the  prejudices,  or  the  political 
^ews  of  the  moment  may  di£late  ;  then  indeed  have  we 
brasped  a  shadow,  while  the  substance  has  escaped  from 
|os ;  and  the  blood  of  our  fathers  has  in  vain  bedewed 
their  native  soil.  But  no.  So  monstrous  a  principle 
cannot  be  endured,  and  will  not  receive  the  san£tion  of 
this  honorable  court.  Rules  of  law,  once  established, 
Imust  be  adhered  to.  Courts  must  regard  them  as  sa- 
cred, and  must  not  allow  them  to  be  called  in  question. 
In  this  case  the  opinion  communicated  had  been  so- 
|kmnly  settled,  and  was  a  part  and  a  most  important 
part  of  the  law  of  the  land.  There  was  no  superior 
tribunal  to  review  it ;  and  if  there  be  one,  the  argument 
M  still  stronger :  for  then  the  acquiescence  of  the  par- 
[ties,  who  took  no  measures  to  have  these  decisions  re- 
yersed,  is  added  to  the  authority  of  the  court  which 
^ade  them.  The  court,  therefore,  where  the  respon- 
dent presided,  was  bound  to  consider  these  decisions 
as  the  law  of  the  land  ;  to  declare  them  as  such,  and 
to  prevent  them  from  being  called  into  question,  for  the 
purpose  of  misleading  the  jury. 

Another  charge  urged  against  our  honorable  client, 
mider  the  first  article  of  impeachment,  is,  that  he  pre- 
vented the  prisoner's  counsel,  in  the  case  of  Fries, 
from  citing  to  the  jury  certain' English  adjudications  on 
the  law  of  treason,  and  some  statutes  of  the  United 
States.  So  far  as  this  charge  relates  to  the  statutes, 
I  shall  leave  It  most  cheerfully  where  it  has  been 
placed  by  my  learned  and  ingenious  colleague  who  com. 
menced  the  defence.  Nothing  can  be  added  to  the 
striking  and  satisfactory  view  which  he  has  given  of 
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*  _ 

that  point.     As  to  the  English  authorities,  I  will  male 
one  observation,  which  did  not  fall  within  the  scope  of 

his  argument. 

Thcf  respondent  did  say  that  English  adjudications, 
at  common  law,  on  the  doctrine  of  treason,  ought  not 
to  be  read  to  the  jury  ;  that  English  decisions  before  the 
revolution  of  1688,  under  the  statute  of  treasons,  were 
deserving  of  very  little  attention,  and  ought  to  be  re- 
ceived  with  great  caution ;  and  that  such  decisions  since 
that  revolutipn,  though  proper  to  be  cited,  were  not  to 
be  considered   as  absolute  authorities,  but  merely  as 
strorfg. arguments.     Into  the  legal  correctness  of  this 
opinion,   it  is  not  now  my  purpose  to  enquire.     That 
point  has  been  sufficiently  discussed.     But  1  beg  this 
honorable  court  to  remark,  that  this  opinion  of  which 
the  It^arned  counsel  for  Fries  so  loudly  complain,  was 
an  opinion  precisely  in  their  favor^  and  gave  them  all 
the  advantage  on  this  subject,   that  they  expe£led  to  de- 
rive from  citing  these  English  cases.     It  was,  thevtell 
us,  to  convince  the  jury  of  the  very  thing  which  the | 
court  thus  declared  to  them  \  namely,  that  these  Eng- 
lish decisions  before  the  revolution  of  1688,  were  enti- 
tied  to  little  or  no  attention ;  and  that  even  those  since 
the  revolution,  being  in   some  degree  founded  on  the 
former,  ought  to  be  received  with  caution,  and  not  to 
be  considered  in  the  light  of  absolute  and  binding  au- 
thorities.    These  were  the  points  which  they  wished 
to  establish,  by  citing  the  English  adjudications ;  and 
these  were  precisely  the  points  which  the  court  esta. 
blished.     The  decision  was  completely  in  their  favor, 
and  yet  they  complain  of  it  as  a  grievous  injury.    Thej 
complain  of  it,  though  in  their  favor,  because  it  was 
made  without  giving  them  an  opportunity  of  speaking. 
Whence  this  causeless  discontent,  this  most  unrea- 
sonable complaint  ?     Did   it  proceed  from  the  disap* 
pointment  of  a  childish  and  little  vanity,  which  made 
them  wish  to  exhibit  their  talents  before  the  public  I 
Surely  we  cannot  suspefl  those  learned  gentlemen  o^ 
so  contemptible  a  motive.      Why  then,  I  repeat,  do 
they  complain  of  a  decision  made  in  their  favor  ?  The} 
liave  been  compelled  by  the  force  of  truth,  to  explai 
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the  reason.     The  truth  is,  as  it  appears  on  their  own 
testimony,    that  they   complained,  not    because  they 
thought  themselves,  or  their  client  injured,  by  this  de- 
cision ;  but  because  it  suited  their  purpose  to  represent 
themselves  as  injured,  their  client  as  oppressed,  the  case 
as  prejudged,  and  the  cohdufl  of  the  court  as  arbitrary 
and  precipitate  ;  in  order  to  excite  odium  and  resent-* 
ment  against  the   court,  and  commiseration  towards 
their  client,  and  to  induce  the  President,  by  erroneous 
impressions  thus  made  on  his  mind,  to  extend  his  mer- 
cy to  a  person,  who  could  not  have  been  thought  a  fit 
4A>je£t  for  compassion,  had  the  truth  been  known.  The 
whole  of  this  pretended  displeasure ;  all  this  aire6led 
outcry  about  the  privileges   of  counsel,  the  rights  of 
jurors,  and  prejudged  opinions ;  was  a  mere  finesse, 
an  artful  contrivance,  to  procure  the  pardon  of  a  cri- 
minal twice  convicted  of  treason  :  and  to  procure  ic  by 
holding  up  a  falsehood  to  the  view  of  the  President,  and 
of  the  public  ;  by  calumniating  the   court,  deceiving 
the  executive,  weakening  the  confidence  of  the  people 
in  the  administration  of  the  laws,  and  sacrificing  truth 
and  justice  to  the  attainment  of  a  momentary  purpose* 
The  learned  gendemen  thought  themselves  justified 
in  all  this,  by  their  duty  to  their  client.      It  is  not  for 
•me  to  condemn  them.     I  am  not  here  to  enquire  into 
the  propriety  of  their  condudt.     But   I  may  be  permit- 
ted  to  ask,  whether  such  a  contrivance  ought  to  receive 
. the  countenance  of  this  high  court?      And   whether 
gentlemen  who  have  thought  it  right  thus  to  a£t,  ought 
not  to  be  listened  to  with  caution,  when  they  come 
here,  after  their  finesse  has  completely  succeeded,  to 
complain  of  injuries,  which  in  the  same  breath  they 
tell  us  are  entirely  fi£Utious  ?     I  will  ask  whether  this 
honorable  court  ought  not  to  discountenance  such  pro- 
ceedings in  future,  by  vindicating  the  condudl  of  the 
respondent  in  this  particular?      Counsel,  Mr.  Presi- 
dent, have  duties  to  themselves  and  to  the  public,  as 
well  as  to  their  clients.    They  are  at  all  times  bound  by 
the  obligations  of  candor  and  of  truth.     They  are  at  ail 
times  bound  to  respect  the  courts  of  justice  and  them- 
selves.    They  owe  to  their  clients  every  honorable  ex- 
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ertion  of  their  talents  and  industry,  and  the  zealous  use 
of  every  fair  means  of  defence.  In  criminal  cases,  and. 
especially  when  life  is  in  jeopardy,  we  expeft  more, 
zeal,  and  are  willing  to  allow  greater  latitude.  In  favor: 
of  this  zeal,  we  are  disposed  to  excuse  some  depar- 
ture from  the  strift  line,  which  propriety  would  in, 
other  cases  prescribe.  But  to  be  countenanced^  up- , 
held  and  commended,  for  attempting  to  excite  odiunt, 
unjustly  against  a  court ;  and  to  induce  the  President  toj 
believe,  that  the  prisoner  was  deprived  by  the  court  of 
a  fair  trial,  when  they  knew  the  fadt  to  be  direftly  other, 
wise  ;  is  more  than  modest  men  would  ask,  or  any  maa 
has  a  right  to  expect. 

But  let  it  be  admitted  for  a  moment,  Mr.  President^  i 
that  on  the  first  day  of  the  trial  of  Fries,  the  respondent 
committed  an  error.  I  ask  if  it  was  not  atoned  for  by 
his  full  and  honorable  retraction  on  the  second  ?  -  By 
the  pains  which  he  took  to  do  away  all  the  proceedings 
qI  the  first  day  i  to  induce  the  prisoner's  counsel  to  go 
on  with  the  defence,  and  to  secure  to  him,  in  the  ut. 
most  latitude,  every  advantage  for  making  that  defence  ? 
One  of  the  honorable  managers  has  told  us,  that  the 
respondent's  conduct  on  the  first  day  was^an  unpardo-  ; 
nable  sin  ;  that  repentance,  if  it  came  at  all,  came  tooJ 
late.  But  this,  sir,  is  not  the  rule  by  which  we  hope  \ 
one  day  to  be  judged.  We  live  in  the  comforting^ 
hope,  that  repentance  if  sincere  can  never  come  too 
late.  We  hope  that  by  a  short  or  death-bed  repent- 
ance, we  may  obtain  pardon  for  a  life  of  errors  and 
sins.  Our  holy  religion  permits  us  to  believe,  that 
there  is  but  one  unpardonable  sin,  and  that  is  hardness 
of  heart,  or  refusal  to  repent.  And  shall  we,  frail  and 
sinful  mortals,  mete  to  each  other  a  measure,  which  an 
all  just  and  all  powerful  God  does  not  mete  to  \^si  Shall 
we  refuse  to  each  other  the  eflPetls  of  that  repentance^  by 
which  alone  we  can  ourselves  hope  for  happiness  here- 
after ?  If  for  one  error  thus  atoned  for  the  respondent 
must  be  punished,  let  the  first  stone  be  cast  by  him, 
who  has  always  retraced  and  corre6\cd  his  errors,  as 
soon  as  be  was  made  sensible  that  they  had  been  com- 
mitted* 
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I  do  not,  Mr.  President,  with  my  learned  colleague 
jwho  commenced  the  defence,  disclaim  the  term  "  re- 
pentance" for  my  honorable  client.      Repentance   is  a 
jterm  that  suits  creatures  so  frail  and  liable  to  error  as 
men,  even  the  Bbst  of  men.      We  all   have  need  of  it, 
and  I  trust  that  we  shall  be  ashamed  of  our  errors,    but 
not  of  our  repentance.     I  have  often  had  occasion   to 
repent  myself.     I  fear  that  I  have'  not  done   it  often 
enough.     And  however  slight  the  error  which  the  res- 
pondent may  have  committed,  I  am  willing,  in  his  be- 
half, to  rely  on  the  plea  of  repentance  and  amendment. 
!   Bat  this  amendment,  we  are  told  by  the  honorable 
managers,  was  a  mere  pretence,  a  cloak  beneath  which 
the  respondent  sought  to  hide  the  supposed  deformity 
;of  his  conduft,  when  he  found  that  it  began  to  attradt 
attention,     fiut  I  ask  was  it  a  pretence  to  entreat,  to 
supplicate  the  prisoner's  counsel  to  proceed  with  the 
defence,  till  the  cup  of  humiliation  was  drained  to  the 
dregs?     Was  it  a  cloak  to  be  anxiously  solicitous,  af- 
ter the  prisoner  was  abandoned  by  his  counsel,  to  p'ro- 
tcfthim  from  the  dangers  into  which  his   ignorance  of 
[the  law  might  betray  him  ;  to   urge  his  acceptance   of 
other  counsel ;  to  inform  him  carefully  of  his  right  of 
challenge ;  to  assist  him  in  cross  examining  the  witnes- 
l«es;  suggesting  such  questions  as  might  be  to  his  ad- 
[vantage,  and  guarding  him  against  such  as  might  draw 
forth  unfavorable  answers  ;  to  prevent  the  witnesses  in 
the  submitted  cases  from   being   examined  before  his 
trial,  least  the  jury  might  hear  testimony  unfavorable  to 
him,  which  he  could  have  no  opportunity  of  cross   ex- 
amining ?      Was  this  the  coiidu6l  of  a  designing  hypo- 
crite, seeking  to  gloss  over  his  wicked  purposes,  by  a 
&ir  outside  of  humanity  and  justice?      Of  an  artful 
and  ruthless  oppressor,  thirsting  for  the  blood  of  an  in- 
nocent viftim  ?     If  this  be  oppression,  God  grant  that 
I  and  mine  may  never  be  otherwise  oppressed  ! 

I  come  now,  Mr.  President,  to  the  case  of  Callender. 
But  before  I  enter  into  those  views  which  remain  to  be 
taken  of  the  charges  arising  out  of  that  case,  let  me  be 
indulged  in  some  preliminary  rem:irks,  on  that  part  of 
the  evidence  adduced  in  their  support,  which  was  sup- 
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pased  by  the  honorable  managers  to  furnish  direct  praci 
of  corrupt  intentions,  on  the  part  of  the  respondent*    i 

This  evidence  was  given  by  Mr.  Mason,  Mr.  Trip- 
let,  and  Mr.  John  Heath.  As  to  the  first  gentleman 
his  testimony  relates  to  a  private  and  jocular  convcrsa 
tion,  no  part  of  which  he  recoIle£ls  perfe£kly,  and  ttid 
most  material  part  of  which,  the  part  that  furnishes  thd 
true  explanation  of  the  whole  affair,  he  has  entirely! 
forgotten.  It  cannot  be  doubted  that  this  honorabU 
gentleman  was  dragged  with  extreme  reln£lance,  tq 
detail  at  the  bar  of  a  court  of  justice,  a  private  and  ol 
course  a  coiifidential  conversation,  the  most  material 
parts  of  which  a  lapse  of  five  years  has  effaced  from  hi 
memory.  It  must  have  been  to  him  a  most  pain 
necessity,  a  most  cruel  violence,  which  obliged  him 
do  an  adt  that,  if  done  voluntarily,  would  have  amount 
ed  to  a  violation  of  that  confidence,  which  in  the  inter^ 
course  of  society  men  of  honor  place  in  each  otheri 
Ought  a  species  of  examination  to  be  countenanced^ 
which  must  place  honorable  men  in  so  painful  asituati« 
on,  and  subjeft  them  to  so  cruel  a  necessity  ?  Which 
must  compel  them,  after  having  been  considered  ad 
companions,  and  perhaps  as  friends,  to  assume  thd 
odious  character  of  spies,  and  to  fulfil  the  detestabld 
fundlions  of  informers  ?  Which  must  destroy  all  tlid 
confidence,  and  of  course  all  the  pleasure  of  social  im 
tercourse,  that  great  sweetener  of  the  ills  of  life  ;  mu^ 
spread  the  gloom  of  mistrust  over  all  our  moments  o| 
hilarity  and  relaxation  ;  and  must  convert  our  parlorsJ 
our  breakfast  tables,  and  even  our  friendly  suppers] 
where  the  bosom  is  wont  to  expand,  and  the  heart  H 
laid  on  the  table,  into  scenes  of  watchful  jealousy,  d 
dark  and  cautious  silence  !  Ought  a  pra£tice  to  be  to^ 
lerated,  which  thus  strikes  at  the  root  of  social  harmed 
ny,  private  honor,  and  public  morality  ? 

How  dangerous  too  is  this  species  of  testimony,  td 
the  interests  of  truth  and  the  safety  of  innocence  !  Id 
this  very  case,  the  honorable  witness,  with  all  his  acj 
curacy  of  recolledlion,  and  all  his  desire  to  represeni 
the  rransa£lion  in  a  light  as  favorable  to  the  party  aci 
cused  as  the  truth  would  permit,  has  forgotten  the  mosi 
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laterial  part  gMT  the  conversation  ;  that  (Mft  in  which 
e  himself  was  immediately  concerned,  'which  drew 
>rth  the  rest,  and  which  furnishes  the  true  explanation 
f  the  respondent's  meaning.  The  part  which  he  has 
lus  forgotten,  has  been  happily  supplied  by  another 
/^itness,  judge  Winchester,  who  was  also  present  at 
iie  conversation.  J^ut  what  might  have  been  the  situa- 
ion  of  the  respondent^  had  judge  Winchester's  memo-  1 
Y  been  equally  frail,  or  had  he  died  before  this  trial  ? 
rhat  most  satisfaflory  explanation  which  he  has  g^ven^ 
nd  which  has  removed  every  shadow  of  doubt  from 
Ins  part  of  the  case,  would  then  have  been  wanting ; 
nd  the  respondent  might  have  been  convicted,  on  a 
ecolledtion  which  would  in  that  case  have  appeared 
omplete,  though  we  now  know  it  to  be  utterly  imper- 

This  explanation  proves  the  whole  conversation  to 
tave  been  a  mere  jest,  and  a  jest  provoked  and  drawa 
lut  by  Mr.  Mason  himself.  Without  the  explanation^ 
t  might  have  borne  an  improper*  though  not  a  criminal 
.spe£l«  With  the  explanation^  it  amounts  to  nothing^ 
nore  than  an  expression  of  the  respondent's  intention, 
nade  in  jest,  by  way  of  reply  to  a  jest  of  Mr.  Mason, 
ohave  the  aSair  of  "  The  Prospeft  Before  Us"  inves« 
igated,  when  he  should  arrive  at  Richmond,  and  to 
»ring  the  author  and  publisher  to  punishment*  Will  it 
)e  said  that  in  this  there  is  any  thing  criminal,  or  even 
mproper  I     Is  it  not  the  duty  of  a  judge,  presiding  in 

court  of  criminal  jurisdiction,  to  cause  enquiry  to  be 
nade  into  offences  which  he  knows  to  have  been  com-* 
(litted,  and  to  take  steps  for  bringing  the  offenders  to 
ustice  ?  Suppose  that  instead  of  a  libel,  a  piracy  had 
teen  committed  ;  and  that  the  respondent,  being  in* 
ormed  that  the  parties  were  lurking  in  the  distri£t  of 
/irginia,  had  declared  that  he  would  have  them  brought 
0  trial*  if  they  could  be  caught*  and  punished  if  guil- 
y  ?  Would  this  have  been  improper  ?  And  does  the 
lifierence  between  offences  make  any  difference  in  tho 
luties  of  a  judge  ?  Is  he  not  equally  bound  to  execute 
ill  the  laws  ?  If  gentlemen  say  no,  will  they  be  pleas- 
d  to  draw  for  us  the  proper  line  of  discrimination,  be* 
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tween  those  taws  which  a  judge  must  execute,  at 
those  which  he  ought  to  negledl  ?  Or  is  this  line  to  i 
drawn  by  his  own  caprice  ?  Was  not  the  sedition  aft 
law  of  the  land,  and  was  not  *^  The  Prospcfl;  Befoi 
Us"  a  violation  of  that  law?  If  there  were  any  ci 
cumstances  which  rendered  it  proper  to  dispens>e  wii 
the  penalties  of  this  law,  or  to  pardon  the  offence^  cot 
mitted  against  it,  there  was  a  power  in  the  constituti< 
to  do  so  ;  but  that  power  resided  in  the  executive  d 
partment,  and  not  in  the  judicial ;  whose  duty  it  wj 
to  execute  all  the  laws,  without  respe£l  to  circumstance 
persons,  or  cases. 

As  to  the  testimony  of  Mr.  Triplett,  I  cannot  coi 
ceive  what  proof  it  can  furnish  of  criminal  intention 
It  amounts  to  this,  and  nothing  more,  that  the  respoi 
dent,  in  the  course  oJT  some  very  loose  and  thoughtlei 
conversations,  from  which  it  would  have  been  muc 
more  prudent  to  abstain,  applied  some  harsh  epithe 
to  **  The  Prospeft  Before  Us,"  and  its  reputed  authoi 
and  expressed  an  apprehension  that  he  would  e$ca| 
punishment.  But  does  it  follow,  that  because  a  judi 
remarkable  for  hasty  and  strong  expressions,  has  appi 
ed  some  harsh  and  angry  epithets  to  a  person  believe 
to  be  an  atrocious  offender,  he  will  not  do  him  justiq 
when  he  comes  on  trial  ?  It  must  also  be  remarkei 
that  Mr.  Triplett  is  manifestly  in  a  mistake,  respeftil 
the  last  conversation  which  he  has  attempted  to  deta! 
He  represents  the  respondent  as  saymg,  that  the  ma 
shal  had  returned  without  Callcnder.  But  we  kno 
that  the  marshal  did  not  return  without  Callender.  T| 
mistake  on  the  part  of  Mr.  Triplett,  may  induce  us ; 
doubt,  whether  with  the  most  sincere  desire  to  repi 
sent  nothing  but  the  truth,  which  I  have  no  doubt  t^ 
he  felt,  he  may  not  have  viewed  the  other  circumstan<4 
also  in  too  strong  a  light.  We  well  know  that  fa6lsj 
this  nature  derive  their  complexion,  almost  entirej 
from  small  circumstances  of  time,  manner  and  connd 
tion  ;  and  when  we  find  so  candid  a  witness,  mistakj 
in  so  material  a  circumstance,  we  may  fairly  concli|| 
that  he  has  omitted  on  one  hand,  or  too  much  heightq 
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d  on  the  other,  some  of  those  finer  shades^  on  which 
le  character  of  the  piece  always  depends. 

W  ith  respeft  to  the  fads  related  by  John  Heath,  I 
ave  no  difficulty  in  admitting  that,  if  true,  it  fixes 
le  stain  of  corruption  on  the  character  and   condudof 
le  respondent,  and  ought  to  produce   his  convicjtion*. 
Liries  in  every  case,  and  especially  in  criminal   cases, 
ught  to  be  sele(51ed  without  respect  to  any  circumstance 
ut  their  impartiality  and  legal  qualifications.      Of  all 
Ircunistances,  that  of  political  opinion  and  party  conn- 
exion is  the  most  improper  to  govern,  and  ought  the 
lost  carefully  to  be  avoided.     For  a  judge   to  interfere 
^ith  the  marshal,  and  direct  him  to  strike  off  from  a 
iry  list,  in  a  criminal  case,  all  those  persons  who  were 
upposed  to  agree  in  political  opinion  with  the  party  ac- 
used  ;.  or  in  other  words,  to  combine  with  the  mar- 
hal  in  packing  a  jury,  for  the  purpose  of  ensuring  the 
onviction  of  the  party  accused,  would  be  an  offence 
or  which  he  ought  to  be  punished.     But  this  testimo- 
ly  of  John  Heath  is  deeply  shaken  by  one  witness,  and 
latly  contradicted  by  another.     I   will  not  enquire  into 
he  character  of  John  Heath  ;  which  I   have  no  means 
:nowing  or  of  making  known ;  but  I  will  say   that  it 
annot  -stand  on  higher  ground  than  that  of  David  Mead 
Randolph,  who  has  flatly  contradicted  Mr.    Heath ;  or 
»f  William  Marshall,  who  has  gone  as  near  to  a  posi« 
ive  contradiction,  as  it  is  possible  to  go   without  mak- 
iig  one.     There  must  be  a  mistake  somewhere.      But 
vt  cannot  believe  the  fact  stated  by  John   Heath,  with- 
out believing  that  David  M.  Randolph  has  been  guilty 
)f  a  flat  and  wilful  perjury,  and  that  William  Marshall 
las  gone  as  near  it  as  possible.     These   gentlemen  are 
mown  to  all  Virginia.     The  evidences  of  their  charac-  ' 
«r  are  to  be  found  m  the  breast  of  every  man  in   that 
icate.     But  as  to  Mr.  Randolph,  there  is  direct  evidence 
n  this  case  to  support  his  veracity.     Mr.  Hay  has   de- 
clared at  this  bar,  that  he  did  not  recollect  having  used 
certain  expressions  which  were  attributed  him,  but  had 
10  doubt  that  he  had  used  them,  after  Mr.   Randolph 
>aid  so.     Such  was  his  reliance  on  Mr.  Randolph's  ve- 
racity and  recollection !     It  is  not  possible  to  have 
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stronger  testimony  in  favor  of  a  witness*'  If  stronge 
could  exist,  it  would  be  found  in  another  circumstaiMj 
which  has  appeared  in  evidence.  When  one  juror  whoij 
he  had  summoned  for  -the  trial  of  Callender,  told  bil 
that  he  had  made  up  his  mind  to  convict  the  traversei 
and  urged  that  circumstance  as  an  excuse,  the  excui 
was  admiUed  by  Mr.  Randolph,  and  the  juror  was  dn 
charged.  But  when  Col.  Harvey  applied  thro*  th 
chief  justice,  to  be  excused  in  a  similar  situation  :  ani 
alledged  as  a  reason  that  he  was  predetermined  to  acqoi 
Callender,  let  the  evidence  against  him  be  what  j 
might,  because  he  believed  the  sedition  law  under  whic( 
he  was  indicted  to  be  unconstitutional,  Mr.  Randolp) 
would  not  excuse  him.  This  fact  appears  by  the  ted 
tim6ny  of  the  chief  justice.  Gan  it  be  for  a  momeii 
believed,  that  a  marshal  acting  in  this  manner  wouk 
enter  into  a  corrupt  and  profligate  combination  with  i 
judge  to  pack  a  jury  for  the  conviction  of  Callender 
and  would  come  to  this  bar  and  complete  his  turpitudi 
by  a  fiat  and  wilful  perjury  ?  His  conduct  in  office 
the  universal  respect  which  he  enjoys  in  his  country 
among  men  of  all  parties  and  opinions  ;  his  manner  c 
giving  testimony  at  this  bar  ;  and  the  evidence  whid 
his  political  enemies  have  here  borne  in  his  favor,  a| 
preclude  the  idea. 

This  witness,  so  honorably  supported  by  the  princi 
pal  witness  on  the  part  of  the  prosecution,  so  high  ii 
his  character,  so  scrupulously  delicate  in  his  conduct 
so  ready  to  discharge  a  juror  who  had  made  up  his  mini 
to  convict  the  traverser,  while  he  refused  to  dischargi 
one  who  was  predetermined  to  acquit  him,  is  said  b| 
John  Heath  to  have  (presented  the  pannel  of  jurors  U 
the  respondent,  who  told  him  that  if  hehad  any  ^*  of  thosi 
creatures  called  democrats  on  it,"  they  must  be  immei 
diately  struck  off.  He  positively  declares  that  no  suci 
conversation  as  that  stated  by  Heath  ever  took  place; 
that  the  respondent  never  saw  the  pannel ;  and  that  il 
was  not  compleated  till  after  the  meeting  of  the  court, 
when  the  respondent  was  on  the  bench,  and  therefore 
icould  not  have  been  shewn  to  him. 
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\  In  this  positive  contradiction  of  Heath,  he  is  strong*. 
!ly  supported  by  William  Marshall ;  the  irresistible  ef- 
|^6t  of  whose  testimony,  derived  from  the  peculiar  can- 
^dour,  solemnity  and  precision  with  which  it  was  deli- 
vered, as  well  as  from  his  high  charaAer,  all  who  have 
r*beard  him,  have  felt  and  acknowledged. 

Heath  has  declared,  that  the  incident  which  .he  re- 
flates took  place  at  the  lodgings  of  the  judge ;  that  he 
^was  there  but  once,  which  was  in  th^  morning,  a  little 
t  before  the  time  when  the  court  usually  met ;  that  he 
f  remained  about  half  an  hour ;   and  that  no  person  was 
f'present  except  the  judge^  the  marshal  and  himself* 
I    William  Marshall  declares,   that  in  the  morning  he 
I  called  on  the  judge,  according  to  his  custom,  a  little 
I  before  the  meeting  of  the  court ;  that  when  he  entered 
i  the  room.  Heath  had  left  it,  or  was  in  the  a6\  of  leav« 
ring  it,  and  immediately  went  away ;  and  that  the  judge 
f  did  not  say  one  word  in  his  hearing,  which  it  was  pos- 
^  sible  for  Heath  to  hear.     Thus  far  he  speaks  positive- 
ly.   He  adds  that  he  firmly  believes,  but  cannot  posi- 
tively assert,  that  the  marshal,  David  M.  Randolph, 
'went  with  him  to  the  judge's  losings,    and  left  theni 
||withhim;  and  that  they  both  together  attended   the 
r  judge  to  die  court  house.     His  reasons  for  this  belief 
are,  that  he  has  a  strong  impression  of  the  fa6ls  on  his 
tnind,  tho*  not  a  perfect  recoUeflion ;  that  it  was  his 
^  daily  custom  to  call  on  the  judge  in  the  morning,  on 
his  way  to  the  court  house  ;  that  in  going  from  his  own 
hoBse  to  the  lodgings   of  the  judge,  he  passed  by  or 
near  to  the  o&ce  of   the    marshal,  who  usually  ac- 
companied him,  in  order  to  attend  the  judge  to  court ; 
*ind  that  he  perfeftly  recoUefls  a  conversation  between 
himself  and  the  marshal,  on  the  way  from  the  judge's 
lodgings  to  the  court  house,  in  which  he  remarked  to 
the  marshal  the  circumstance  of  having  seen  Heath 
with  the  judge*     This  conversation  with  Mr,  Randolph 
Mr.  Marshall  perfeftly  recoUetls,  and  that  it  took  place 
ontheway  from  thejudge'slodgings  to  the  court  house; 
and  he  very  naturally  infers  from  it,  that  they  left  the 
judge's  lodgings  at  the  same  time ;  as  the  circum«>tan- 
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ces  which  he  has  stated  induced  him  to   believe  with 
equal  probability,  that  they  went  there  together. 

If  they  went  together^  then  is  Mr.   Marshall  also   in 
positive  contradidtion  with  Mr,  Heath.     The  only  way 
in  which  they  can  be  reconctled,  is  to  suppose  that  Mr. 
Randolph  went  there  without  Mr.  Marshal],  and  had, 
before  that  gentleman's  arrival,  the  conversation  which 
is  related  by  Mr.  Heath.     It  could  not  have  been  after- 
wards; for  Heath  went  away  asMarshallentered,  and  did 
not  return.     He  has  said  that  he  was  there   but  once  ; 
and  that  when  he  left  the  judge  he  went  immediately 
on  the  hill,  and  related  the  conversation.     That  Mar-j 
shall  and  Randolph  went  together,  is  in  the  highest  de* 
gree  probable;  not  only  from  Marshall's  belief  of  thei 
fa£l,  and  the  strong  impression   of  it    remaining    on- 
his  miiid  ;  but  also  from  the  circumstances  which  he 
his  stated.     If  they  went  together,  then  it  is  clear,  if 
Marshall  tells  the  truth,  that  Heath  left  the  room  as 
they  entered  it ;  that  no  conversation  could  have  taken 
place  between  Randolph  and  the  judge,  in  the  hearing 
of  Heath,  without  being  heard  by  Marshall  also;  and 
that  none  in  fe£t  did  ^ake  place.      Consequently  it  is 
manifest,  that  unless  \5e  believe,  contrary  to  all  proba- 
bility, and  to  the  belief  and  strong  impressions  of  Mar- 
shall himself,  that  Randolph  went  to  the  judge's   lodg- 
ings before  him,  we  must  admit  tliat  his  testimony,  as 
well  9s  that  of  Randolph,  is  in  flat  cojitradiflion  to  the 
testimony  of  Heath. 

To  this  double  contradiction  we  must  add,  the  ex- 
treme improbability  of  the  fact  itself.  A  judge  having 
a  design  to  pack  a  jury,  for  the  purpose  of  procuring 
the  conviction  of  a  pcrtion,  whose  supposed  offence  was 
intimately  connected  with  the,  political  struggle,  in 
which  the  country  was  then  so  warmly  engaged ;  about 
to  execute  this  design,  at  the  place  where  the  prosecu- 
tion had  excited  the  greatest  irritation ;  surrounded  on 
all  sides,  and  watched  at  every  moment,  by  those  whoni 
he  knew  to  have  most  zealously  espoused  the  cause  of 
the  supposed  offender  ;  and  entering  into  a  corrupt 
combination  with  the  marshal,  for  the  purpose  of  car- 
rying this  criminal  design  into  effcfl ;  a  judge  in  these 
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circumstanced  and  with  these  views,  developes  his  plan 
to  a  perfefl  stranger  ;  whom,  if  he   had  known  any 
thing  of  him,  he  must  have  known  to  be  perfedlly  de-. 
voted  to  the  political  friends  and  supporters  of  the  party 
accused !     Sir,  the  thing  is   incredible.     The  judge 
must  have  been  a  fool,  as  well  as  a  knave,  to  act  in  this 
manner.      Conspiracy,*  sir,    seeks  darkness  and   not 
light.     Its  plots  are  formed  in  secret  corners*     Its  com* 
munications  are  wrapt  up  in  cyphers,  or  conveyed  in 
cautious  whispers.     Had  the  respondent  intended  to 
hold  such  a  conversation   with  the  marshal,  he  would 
have  waited  till  Heath  was  gone,  would  then  have  drawn 
[his  accomplice  into  one  of  those  dark  hiding  places 
which  conspirators  love,  and  there  would  have  mutter- 
ed his  corrupt  orders.     If  the  words  which  Heath  re- 
lates had  been  spoken,  the  single  circumstance,  that 
they  were  spoken  openly  in  his  presence,  would  be  suf- 
ficient to  prove,  that  they  were  nothing  more  than  a 
foolish  jest,  devoid  alike  of  criminal  intent  and  serious 
meaning.     It  is  indeed  possible  that  Heath  may  have 
heard  th.e  respondent  utter  some  inconsiderate  jest, 
about  democrats  on  the  jury,  which  his  zeal  led  him  to 
mistake  I  for  a  direction  to  the  marshal  to  strike  them 
off.    I  am  desirous  of  supposing,  that  something  of 
this  sort  may  have  happened  :  for  I  can  see  no  other 
way  of  rescuing  this  man  from  the  imputation  of  wil- 
ful false   swearing ;  which  it  would  be  most  painful  to 
see  fixed  on  any  person,  and  especially  on  one  who  has 
filled  an  honorable  station  under  the  government  of  his 
.  country. 

Before  I  quit  the  subjeft  of  Heath's  testimony,  let 
me  be  permitted,  Mr.  President,  to  ask  why,  if  it  was 
believed,  it  was  not  taken  a  year  ago,  when  witnesses 
were  convened  from  all  parts  of  the  continent,  and  the 
testimony  was  collected  on  which  these  articles  of  im. 
peachment  were  founded  ?  It  must  have  been  well 
known  at  that  time  ;  for  he  has  declared  that  he  men- 
tioned the  fa6l  to  Hugh  Holmes,  Merriwether  Jones, 
^nd  some  others,  as  soon  as  it  happened  ;  and  to  a 
great  many  persons  after wards%  Had  this  testimony 
then  been  taken^  and  presented  to  the  public,  with  the 
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rest  of  the  evidence,  we  might  have  been  preps^d  f  d 
contradiot  or  explain  it,  1  will  ask  why  the  h6norabl«| 
managers  have  not  summoned  some  of  those  persons] 
to  whom  tbi&  story  was  related  by  Heath,  and  whd 
might  have  corroborated  or  refuted  his  testimony  2 
Those  persons  were  fully  within  their  reach.  Nay  I 
the  minutes  of  this  court  shew^  that  Mr.  Hugh  Holmes 
has  actually  been  summoned;  and,  if  I  am  rightly  in* 
formed,  he  has  attended  for  three  days  past.  Why  is 
he  not  produced  ?  I  will  not  undertake  to  account  for 
this  omission ;  but  I  will  say,  that  if  Heath's  testimony 
was  believed,  it  ought  to  have  been  taken  at  6rst,  so  as 
to  give  us  an  opportunity  of  investigating  it  fully  ;  and 
that  it  appears  probable,  that  the  managers  would  havd 
adduced  the  witnesses  who  were  certainly  in  their  reach^ 
to  corroborate  Heath,  did  they  not  apprehend  a  con^ 
tradi£lion  instead  of  a  corroboration. 

So  much  for  the  proofs  adduced,  of  a  previous  cor<^ 
rupt  intention  in  the  respondent,  to  procure  the  con- 
viction  of  Callender.  Weak  as  they  are  in  themselves^ 
and  broken  by  the  opposing  testimony,  let  us  completcf 
their  overthrow,  by  bringing  against  them  the  proofs 
which  the  evidence  exhibits,  of  a  disposition  full  of 
justice  and  humanity.  It  is  written  that  *'  by  theif 
fruits  ye  shall  know  them."  Let  us  then  look  to  the 
fruits.  Let  us  examine  the  conduct  of  the  respondent 
towards  Callender,  throughout  the  trial  ;  and  enquire 
whether  it  bears  the  marks  of  a  disposition  to  op« 
press. 

And  first,  let  us  oppose  conversation  to  conversatN 
on  ;  the  conversation  with  William  Marshall  about  the 
jury  to  those  with  Mr.  Mason  and  Mr.  Triplett.  Wil- 
liam Marsliall  has  ihformed  us  that  the  judge,  havin^^ 
heard  the  name  of  Mr.  Giles  mentioned  in  courts  en- 
quired if  that  was  the  celebrated  Mr.  Giles,  member  of 
Congres  ;  that  he  afterwards  asked  the  witness  whether 
it  was  probable  that  Mr.  Giles  would  remain  in  Rich- 
mond, till  the  trial  of  Callender;  and  afterwards  added 
that  he  should  wish  Mr.  Giles  to  be  on  that  jury  ;  and^ 
indeed,  if  it  were  proper  for  him  to  give  any  intimation 
to  the  marshal  respeding  the  jury,  would  request  him 
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jto  compose  it  entirely  of  persons,  who  agreed  with 
Callender  in  {)oliticaI  opinions*  What  is  to  be  inferred 
from  this  conversation  ?  That  he  wished  to  convidt 
Callender  ?  No*  But  that  as  he  knew  the  case  to  have 
excited  strong  party  feelings,  he  wished  the  person  ac- 
cused to  have  a  trial  which  would  silence  clamor,  and 
preclude  all  suspicion  of  improper  bias  ;  so  that  a  con- 
viction, should  one  take  place,  being  free  from  the  im« 
putation  of  party  vengeance,  might  operate  more 
strongly  as  an  example,  to  check  the  licentioasness  of 
the  press.  Surely  this  motive  was  humane  towards 
the  party  accused,  and  highly  patriotic  as  it  respe£led 

e  publici 

.Wheit  Callender  was  taken^  the  respondent,  instead 
of  committing  him  to  prison,  as  he  might  have  done, 
there  to  wait  till  bail  should  be  offered^  manifested  the 
titmost  readiness  to  let  him  go  out  and  seek  for  baif, 
and  an  anxious  solicitude  that  he  should  find  it.  In- 
stead of  demanding  bail  in  a  large  sum,  one,  two  or 
three  thousand  dollars  for  instance,  which  it  was  in  his 
tK)wer  to  dOy  he  demanded  only  what  Callender  himself 
declared  that  he  could  give  ;  and  bail  was  a£tually 
taken,  in  the  very  moderate  sum  of  two  hundred  dol- 
lars. 

After  the  counsel  of  Callender  had  been  most  pro- 
perly over-ruled,  on  legal  grounds,  in  their  attempts  to 
obtain  a  continuance  ;  the  respondent,  being  obliged 
to  refiise  the  continuance,  for  which  no  sufficient  ground 
Was  laid,  humanely  offered  to  postpone  the  trial,  for 
^eeks  and  months,  for  the  accommodation  of  the  tra-» 
Verscr  and  his  counsel.  When  this  was  refused,  he 
postponed  it  from  day  to  day,  as  long  as  they  desired, 
to  give  the  witnesses  who  were  within  reach  an  oppor- 
tunity of  coming  in  ;  and  offered  to  issue  attachments 
for  those  who  did  not  appear,  which  would  have  in- 
duced necessarily  a  further  delay • 

And,  lastly,  when  Calender  was  convifled,  and 
thus  placed  completely  within  the  power  of  the  court, 
Ae  respondent,  instead  of  going  to  the  utmost  verge  of 
^e  law,  in  the  severity  of  punishment,  fined  him  only 
i>ue  tenth  of  the  sum»  and  imprisoned  Ixim  only  for  but 
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little  more  than  a  third  of  the  time  which  the  law  af* 
lowed.  The  sum  limited  by  law  was  two  thousand 
dollars  ;  and  the  fine  imposed  was  two  hundred.  The 
term  of  imprisonment  which  the  law  allowed,  was  two 
years,  and  the  time  fixed  by  the  court  was  nine  months. 

Are  these,  Mr.  President,  the  fruits  of  a  disposition, 
oppressive  and  corrupt  ?  Again  I  say,  if  this  be  op- 
pression, God  grant  that  I  and  mine  may  never  be 
otherwise  oppressed. 

It  is  urged  against  the  respondent,  under  the  second 
charge,  that  he  refused  to  let  the  indiclment  be  read  to 
the  jury,  when  it  was  requested  by  Callender's  coun- 
sel. Why  did  they  wish  the  indictment  to  be  read  t 
It  was,  they  tell  us,  for  the  purpose  of  making  known 
to  John  Bassett  and  the  other  jurors  before  they  weir 
sworn,  the  nature  of  the  charges;  and  thereby  enablin| 
them  to  declare  whether  thev  stood  indifferent,  or  ha< 
made  up  and  expressed  an  opinion  as  to  the  matter  iii 
issue.  But  John  Basset  has  informed  us,  that  Mdien  the 
question  whether  he  had  formed  and  expressed  an  opi* 
nion  was  put  to  him,  he  was  perfciHly  apprized  of  the 
•nature  of  the  charges,  and  knew  that  Callender  was 
indi(5ted  under  the  sedition  law,  for  printing  and  pub-^ 
lishing  **  The  Prospeft  Before  Us.'*  As  to  the  otheij 
jurors,  it  is  in  evidence  that  before  the  question  was 
propounded  to  them,  the  respondent  explained  to  theni 
fully  the  snb}e£l  and  objedl  of  the  prosecution,  an4 
the  oCiture  of  the  issues  which  they  were  called  upon  toj 
try*  Where  then  was  the  necessity,  where  would  havQ 
been  the  use  of  reading  the  indictment  ?  It  could  havq 
informed'John  Basset  of  that  only  which  he  knew  beJ 
fore ;  and  the  other  jurors  of  that  which  the  respon^ 
dent  explained  to  them,  much  better  than  they  coulq 
have  understood  it,  by  merely  hearing  a  long  indict- 
ment read  in  court.  The  object  of  the  counsel,  they 
say,  and  certainly  the  only  proper  objeft,  was 
to  inform  the  jury.  The  judge  took  a  shorter  and 
much  more  effcflual  method  of  attaining  the  object. 
He  clearly  and  fully  stated  to  the  jury  the  matter  in  is* 
sue,  the  points  in  dispute,  and  the  legal  principles] 
which  ought  to  govern  their  determination.     He  told 
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Ithem  that  Callender  was  indidled  for  printing  or  piib« 
lishing  certain  libellous  matter,  extracted  from  ^^  The 
iProspeft  Before  Us  ;**  that  he  must  be  proved  to  be  the 
author  or  publisher  of  that  book  ;  that  the  passages 
stated  in  the  indiftment  must  appear  to  be  contained 
verbatim  in  the  book,  and  to  be  false,  scandalous  and 
malicious  ;  and  that  the  book  must  appear  to  have  been 

Eiblished  with  intent  to  defame  the  President  of  the 
nited  States,  and  to  bring  him  into  disrepute  and  con* 
tempt.    All  this  he  fully  explained  to  the  jurors,  be- 

E'C  the  question  was  propounded  to  them.  Will  any 
e  say  diat  all  this  could  have  been  as  clearly  under- 
)od  by  the  jury,  from  simply  hearing  the  indi£tment 
tad  ?  And  is  a  judge  to  be  censured,  because,  instead 
f  consuming  the  time  of  the  court  in  reading  a  long 
Ididhnent,  he  took  a  shorter  and  more  effeflual  method 
pi  attaining  the  only  proper  obje£t  that  could  be  attain- 
iribythe  reading? 

[  As  to  the  main  point  of  the  second  charge,  the  over- 
ruling of  Mr.  Basset's  supposed  abjection  to  serving  on 
|ie  jury,  I  leave  the  legal  correctness  of  that  decision 
there  it  has  been  placed  by  the  testimony  of  Mr.  Bas- 
bt  himself,  and  by  the  very  learned  arguments  of  my 
(t^o  colleagues,  who  took  up  this  part  oi  the  case.  But 
admitting  it  for  a  moment  to  be  incorrect,  it  is  not  im- 
peachable, unless  it  proceeded  from  an  improper  mo- 
tive. And  what  evidence  of  an  intention  to  oppress^  or 
Dthcr  improper  motive  does  it  furnish  ?  The  respon- 
dent did  not  know,  and  had  no  means  of  knowing  the 
political  opinions  of  Basset.  And  if  he  had  known 
them,  they  could,  have  furnished  no  reason  for  a  parti* 
cular  wish  to  retain  that  gentleman  on  the  jury.  It. 
weald  have  been  very  easy  to  find  another  juror  of  the 
same  opinions,  who  would  have  answered  the  purpose 
equally  well.  It  is  in  evidence  that  the  city  of  ttkh- 
mond,  where  the  court  sat,  and  from  whence  a  new 
jnrormust  have  been  summoned  had  Basset  been  excus- 
ed, abounded  with  persons  of  the  same  politics.  Why 
then  commit  a  crime,  from  which  it  was  manifest  that 
BO  advantage  could  have  been  derived  ? 
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'  Stress  has  also  been  la^d  on  the  question  propounded 
to  the  jurors  in  this  case  ;  ♦*  whether  they  had  formed  I 
and  delivered  an  opinion  on  the  charges  in  the  luAictA 
ment  ?"  But  thjs  question,  it  wiU  be  recollected,  wa^ 
tiiie  same  which  had  been  settled  in  the  case  of  Fries, 
after  much  deliberation.  This  appears  by  the  testimo* 
ny  of  Mr.  Rawle.  If,  therefore,  it  were  an  improper 
question,  it  would  furnish  no  proof  of  improper  inten- 
tions against  Callender  ;  since  it  merely  followed  a  pre^i 
cedent,  which  was  established  without  the  least  refers 
ence  to  his  case  :  a  precedent  too,  in  which  judge  Pe-^ 
ters  concurred ;  and  altho'  judge  Peters  was,  I  pren 
sume,  included  in  the  general  charge  of  imbecility  o^ 
character,  advanced  against  the  district  judges  by  thd 
honorable  manager  who  opened  the  prosecution,  hej 
has  never  been  charged  with  a  de&ciency  in  legal  know-i 
ledge. 

It  has  moreover  been  proved  undeniably,  by  my  twa 
learned  colleagues  who  discussed  this  charge,  that  this 
question,  as  propounded  to  the  jurors  in  the  case  of 
Callender,  was  a  great  relaxation  of  the  law,  in  favor 
of  the  traverser.  It  was  therefore  an  indulgence  in- 
stead of  an  a£^  of  oppression ;  and  adds  one  more  to  the 
numerous  proofs  displayed  by  the  respondent  in  thisi 
case,  of  a  disposition  full  of  humanity  and  kindness 
towards  the  party  accused^ 

Under  the  third  charge,  which  is  founded  on  the  re* 
jeftionof  Colv  Taylor's  testimony,  it  has  been  con-i 
tended  by  the  honorable  managers,  that  the  respondent 
reje£led  this  testimony  without  knowing  what  it  was. 
But  this,  sir,  is  an  utter  mistake.  No  part  of  CoU 
Taylor's  testimony  was  rejefled  except  what  related  to 
the  three  questions  stated  by  the  counsel  for  Callendeiv 
From  any  thing  that  appears  we  cannot  conclude,  that 
any  other  testimony  which  Col.  Taylor  might  have 
been  able  to  give,  would  have  been  rejected.  It  was 
not  suggested  that  he  could  give  any  other,  and  there 
was  no  question  about  any  other.  Into  the  legal  cor«* 
reclness  of  rejedling  those  questions,  it  is  not  necessary 
for  me  to  enquire.  That  point  I  most  cheerfully  leave 
to  be  decided  on  the  very  learned  and  conclusive  argu- 
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nents  of  my  two  colleagues.  But  I  will  request  the 
ndulgence  of  this  honorable  courts  while  I  advert,  as 
)riefly  as  possible,  to  some  of  those  considerations 
vhich  shew  conclusively  to  my  mind,  that  admitting 
he  decision  on  this  doubtful  and  difficult  point  of  law  to 
lave  been  incorrc6l,  it  could  not  have  proceeded  from 
improper  intention. 

And  here  let  me  remark,  that  the  respondent  could 
lot  have  been  ignorant  of  Col.  Taylor*s  high  standing 
md  character  in  the  state  of  Virginia,  of  the  influence 
ittached  to  his  name  and  his  opinions,  or  the  resent- 
[nent  which  must  in  all  probability  be  excited,  by  any 
i&,  of  oppression  or  impropriety,  whereof  he  might  in 
Rny  degree  be  considered  as  the  obje61.  The  respon- 
dent could  not  be  ignorant  of  the  state  of  irritation 
which  then  existed,  in  tliat  part  of  the  nation,  on  the 
$ubje£l  of  the  sedition  law ;  nor  of  the  extreme  offence 
Irhich  must  be  given  by  any  conduct  of  the  court,  hav. 
Jng  or  capable  of  receiving  the  appearance  of  oppres- 
sion, under  that  law.  He  could  not  be  ignorant  that  to 
reject  Col.  Taylor's  testimony  was  extremely  capable 
of  receiving  that  appearance,  and  could  hardly  fail  to 
jissume  it  in  the  state  of  personal  and  political  feeling 
which  then  existed.  He  is  admitted  on  all  hands  to  be 
a  man  of  sense:  and  would  a  man  of  sense,  without 
(K>me  strong  motive,  commit  deliberately  a  crime,  so 
likely  to  blow  up  a  flame  gf  resentment  against  himself, 
and  those  with  whom  he  was  connefled  i 

.  What  motive  could  the  respondent  have  for  rejefling 
improperly  this  testimony  ?  To  secure  the  conviftion 
of  Callender  ?  No :  for  he  was  equally  sure  of  tliat 
without  the  rejcftion — CoU  Taylor's  testimony  applied 
toiut  one  charge,  and  there  were  nineteen  others  un- 
defended.  If  then  he  rejected  this  testimony,  know* 
ing  it  to  be  proper,  he  committed  without  motive  or  ob- 
jea,  the  crime  the  most  likely  to  heap  odium  on  him- 
self, and  to  bring  disgrace  and  ruin  on  the  party  with 
which  he  was  conneQed. 

Had  he  been  atf^uated  by  a  criminal  intention  to  op- 
press Callender,  it  is  far  more  probable  that  he  would 
pave  received  this  testimony,  believing  it  to  be  impro- 
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per,  than  that  he  would  hav€  rejected  it,  believing  it  tc 
be  proper.  A  judge  capable  of  acting  deliberately  un- 
der  the  influence  of  such  a  design,  must  be  as  regards 
less  of  the  law  a&  of  his  oath.  His  considering  the 
testimony  as  illegal  would  not  prevent  him  from  receiv- 
ing it,  if  receiving  it  could  serve  his  purpose  better 
than  its  rejection.     In  this  case  it  would  have  served 

'  his  purpose  better.  To  reject  it  gave  him  no  additional 
hold  on  Callendcr,  who  was  placed  completely  in  his 
power  by  the  nineteen  undefended  charges  ;  but  to  re- 
ceive it  would  throw  a  cloak  of  fairness  and  humanity 
over  his  conduct,  under  cover  of  which  he  might 
more  safely  and  more  fully  glut  his   vengeance.     The 

.  more  he  had  saved  appearances  in  this  respect^  the 
more  safely  might  he  have  indulged  his  vindictive  tem- 
per afterwards. 

r^  But  it  is  clearly  proved;  by  his  requesting  the  district 
attorney  to  consent  to  this  evidence,  that  he  was  actu« 
ated  not  by  a  wish  to  exclude  it,  but  by  a  conscientious 
belief  that  i'.  was  illegal  and  inadmissible.  This  re- 
quest may  perhaps  be  represented,  and  I  think  already 
has  been,  as  a  mere  cloak  ;  as  an  artful  subterfuge,  to 
escape  from  the  indignation  which  he  saw  irising«  But 
how  does  this  agree  with  the  character  of  open  and 
high-handed  violence,  which  the  honorable  gentlemen 
attribute  to  the  respondent  ?  How  does  it  agree  withj 
that  incautious  openness  in  his  conversation,  that  indis- 
creet promptness  in  his  ccnduift,  almost  amounting  to 
precipitation,  which  appear  throughout  to  enter  es* 
sentially  into  his  character  ?  And  had  he  been  thus  ar- 
tificial, thus  capable  of  throwing  an  hypocritical  cloak 
of  candor  over  his  wickedness,  must  he  not  have  per- 
ceived that  his  true  policy  consisted  in  receiving  the 
testimony  without  regard  to  its  illegality. 

If  there  could  remain  any  doubt  as  to  the  correct- 
ness of  his  motives  in  rejecting  this  testimony,  it 
would  be  removed  by  his  offer  to  submit  the  question  to 
the  judges  of  the  Supreme  Court,  and  to  respite  the  sen- 
tence until  their  opinion  could  be  known  :  the  traverser, 
in  the  mean  time,  remaining  at  large  on  bail.  It  is 
distinctly  stated  by  Mr.  Robertson  and  Mr.  William 
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Marshall,  that  this  offer  was  made  in  reference  to  tho 
decisjion  of  this  point.  We  have  had  indeed  some  ca- 
villing about  bills  of  exceptions  in  criminal  cases* 
Perhaps  thejudgrmay  have  expressed  himself  inaccu- 
rately. He  may  have  spoken  of  a  bill  of  exception* 
instead  of  a  case  stated  ;  or  he  may  have  been  misun- 
derstood by  the  witnesses  in  this  particular.  .  But 
it  is  unquestionably  proved,  that  in  substance  he  offer- 
ed to  submit  the  question,  whether  this  testimony  was 
ptoi>erly  rejccted^or  not,  to  the  revision  of  all  the  judg- 
es of  the  Supreme  Court ;  to.  let  the  sentence  await  the 
result  of  their  deliberations  ;  and  to  grant  a  new  trial, 
ii  they  should  think  the  decision  erroneous.  It  is  well . 
known  to  every  lawyer,  thataltho*  no  writ  of  error  br 
bill  of  exceptions  lies  in  criminal  cases,  yet  it  is  the 
usual  practice  in  England  as  well  as  in  America,  when 
any  new  and  difficult  point  arises  in  a  criminal  trial,  to 
state  it  for  the  consideration  of  a  superior  court,  and  to 
respite  the  judgment  till  the  decision  of  that  court  can 
be  had.  The  point  m  such  cases  is  regularly  argued  by 
counsel,  before  the  superior  court ;  to  whose  decision 
the  judgment  of  the  inferior  court  is  made  to  conform. 
It  is  also  known  that  a  new  trial  may  be  granted  in  a 
criminal  case,  where  there  is  a  conviction,  tho'  not 
where  there  is  an  acquittal.  What  the  respondent  of- 
fered in  this  case,  might  therefore  have  been  done:  and 
lie  went  further.  He  offered  to  assist  Cullender's  coun- 
sel in  doine:  it.  He  offered  them  the  assistance  of  his. 
legal  knowledge  and  experience,  in  framing  the  case  to 
be  stated  on  the  record,  for  the  consideration  of  the 
Supreme  court.  This  appears  from  the  testimony  of 
Mr.  William  Marshall.  It  is  not  for  me  to  decide  or 
enquire  why  these  offers,  and  all  the  others  made  by  the 
jpespondent  in  this  trial  of  Callender,  were  contemptu- 
ously rejected  by  his  counsel.  It  is  enough  for  me 
that  the  offers  were  made  ;  and  that  the  couduct  of  my 
honorable  client  in  making  them,  taken  in  connexion 
with  the  other  circumstances  which  have  been  noted, 
proves  beyond  all  possibility  of  doubt,  that  however 
erroneous  in  point  of  law  his  rejection  of  Col.  Taylor's 
testimony  may  have  becnj,  it  proceeded  from  -  his  ho« 
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Aest  judgment,  and  not  from  a  corrupt  intention  t6  6p^ 
press.  I 

^  I  come  now,  Mr.  President,  to  notice  some  of  the 
charges  embraced  by  the  fourth  article  :  and  first  th< 
refusal  to  continue  the  case  of  Callendei  till  the  ncx 
term*  To  prove  the  correctness  of  this  refusal,  ii 
point  of  law, '  I  desire  no  better  authority  than  that  pro^ 
duced  by  the  honorable  managers  themselves,  from  6^ 
Bacon's  Abridgement,  new  edition,  page  652  It  ial 
there  laid  down,  on  the  authority  of  Tidd's  prafticc^ 
500,  3  Burrov/s,  1514,  and  1  Black.  Rep.  436,  that 
^'  ivhere  there  is  no  cause  of  suspicion,  the  affidavit  td 
put  off  the  trials  on  account  of  the  absence  of  a  mate^ 
rial  witness^  is  sufficient  in  the  common  form  :  namely^ 
that  the  person  absent  is  a  material  witness,  vrithout 
whose  testimony  the  defendant  cannot  safely  proceed  tof 
trial ;  that  he  has  endeavored  without  effe^  to  get  hiiri 
subpoenal,  but  that  he  is  in  hopes  of  procuring  hia 
future  attendance^  But  if  there  be  any  cause  of  stispi- 
cion,  the  court  should  be  satisfied  from  circumstances^ 
first,  that  the  person  absent  is  a  material  witness ;  se* 
condly,  that  the  party  applying  has  not  been  gpilty  of 
any  laches  ;  and  thirdly,  chat  he  is  in  reasonable  ex-( 
pectatxon  of  being  able  to  procure  his  attendance  at  somd 
future  time."  Here  it  appears  that  even  where  there 
IS  no  cause  of  suspicion,  that  is,  no  cause  for  suspe£\ing 
that  the  application  for  a  continuance  is  made  merelyi 
for  the  purpose  of  delay,  still  the  affidavit  must  stateJ 
that  the  party  applying  for  the  continuance,  •*  is  in  hopes 
of  procuring  the  future  attendance  of  the  witness.'^ 
The  affidavit  in  Callender^s  case  is  contained  in  the  ex^ 
hibit.  No.  5,  filed  with  the  answer.  Let  it  be  examin*' 
cd,  and  contrasted  with  this  authority.  It  will  be 
found  to  contain  no  such  statement;  and  is,  therefore^ 
clearly  insufficient,  even  had  the  case  been  free  frooi 
suspicion  of  affit;c^ed  delay.  But  is  it  possible  for  an]| 
man  to  say,  that  it  was  free  from  such  suspicion,  a(lc|| 
having  heard  the  testimony  delivered  at  this  bar  ?  Ha^ 
not  the  leading  counsel  for  Callendcr,  who  filed  the  a^ 
fiduvit,  and  made  the  motion  for  a  continuance,  impli'' 
cdly  acknowledged  that  bis  sole  object  was  delay  i  Hal 
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fe  libt  acknowledged  that  he  knew  Callender  to  be  inca*. 
ble  of  defence,  on  any  other  ground  than  theuncon- 
icutionality   of  the   sedition  law ;  and    consequently 
at  he  knew   the  absent  witnesses  to  be  unnecessary, 
nd  was  as  well   prepared  for  trial  without  them,  as  he 
ould   be  with   them  ;  since  nothing  that  they  could 
ove,  could  have   any  efFeft  on  that  question  ?     Has 
not  expressly  declared,  that  one  great  object  which 
e  had  in  wishing  for  the  continuance,  was  to  get  the 
ial  before  a  different  judge  ?     And  when  this  is  ad- 
itted  by  the  learned  gentleman  himself  to  have  been 
he  truth,  was  it   very  unnatural  that  the  respondent 
hould  suspedt  it  ?     If  he  had  grounds  for  suspecting  it^ 
f  ivhich  he   was   to  judge,  the  authority  informs  us 
hat  there  ought  to  have  been  circumstances  stated  by 
the   affidavit,    sufficient  to  satisfy   him  that  the  absent 
Witnesses  were  material^  and  that  the  party  applying 
Iwas  in  reasonable  expeftation  of  being  able  to  procure 
'  their  attendance  at  some  other  time.     No  such  expec- 
tation is  stated  in  the  affidavit,  which  was  clearly  insuf- 
ficient on  that  ground  :  and  a  comparisoti  of  it  Avith  the 
indi6tment  plainly  shews,  that  the   absent  witnesses 
were  not  material. 

The  learned  managers  are  therefore  entitled  to  our 
thanks,  for  furnishing  us  widi  an  authority  which  con* 
clusiTcly  establishes  our  case. 

But  admitting  the  respondent  to  have  decided  incor- 
recSIy,  in  refusing  this  continuance,  where  is  the  evi- 
I  dence  of  improper  intention  ?     If  it  were  an  honest  er- 
•  tor  in  judgment  j  he  is  free  from  blame.     And  how  can 
■  We  doubt  the  uprightness  of  his   intentions,  when  we 
fecoUedl  that  although  he  considered  himself  unautho- 
rised to  grant  a  *  continuance  till  the  next  term,  be- 
\  cause  it  was  not  a  matter  of  mere  discretion,  and  no 
legal  ground  for  it  was  in  his  opinion  shewn,  he  yet 
[  oflfered  a  postponement  for  six  weeks,  which  it  was  in 
his  power  to  grant  without  legal  cause  ?     This  offer  to 
postpone  for  six  weeks,  which  throws  so  strong  a  light 
of  upright  intention  and  humane  indulgence,  on   the 
whole  conduft  of  the  respondent,  has  been  forgotten 
by  Mr.  Hay  ;  but  fortunately  for  us  it  is  remembered 
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little  more  tha;n  a  third  of  the  time  which  the  law  zt^ 
lowed.  The  sum  limited  by  law  was  two  thousand 
dollars  ;  and  the  fine  imposed  was  two  hundred.  The 
term  of  imprisonment  which  the  law  allowed,  was  two 
years,  and  the  time  fixed  by  the  court  was  nine  months* 

Are  these,  Mr.  President,  the  fruits  of  a  disposition, 
oppressive  and  corrupt  ?  Again  I  say,  if  this  be  op* 
{>ression,  God  grant  that  I  and  mine  may  never  be 
otherwise  oppressed. 

It  is  urged  against  the  respondent,  under  the  second 
charge,  that  he  refused  to  let  the  irdiclment  be  read  to- 
the  jury,  when   it  was  requested  by  Callendcr's  coun- 
sel.   'Why  did  they  wish  the  indidtment  to  be  read  ? 
It  was,  they  tell  us,  for  the  purpose  of  making  known 
to  John  Bassett  and  the  other  jurors  before  they  were 
sworn,  the  nature  of  the  charges  ;  and  thereby  enabling 
them  to  declare  whether  thev  stood  indifferent,  or  had 
made  up  and  expressed  an  opinion  as  to  the  matter  in 
issue.     But  John  Basset  has  informed  us,  that  when  the 
question  whether  he  had  formed  and  expressed  an  opi* 
nion  was  put  to  him,  he  was  perfe(f)ly  apprized  of  the 
•nature  of  the  charges,  and  knew  that  Callender  was 
indited  under  the  sedition  law,  for  printing  and  pub- 
lishing **  The  Prospeft  Before  Us.'*     As  to  the  other 
jurors,  it  b  in  evidence  that  before  the  question  was 
propounded  to  them,  the  respondent  explained  to  them 
fully  the  snbjefl  and   obje6\  of  the  prosecution,    and 
the  nriture  of  the  issues  which  they  were  called  upon  to 
yxy.     Where  then  was  the  necessity,  where  would  have 
been  the  use  of  reading  the  indiftmcnt  ?     It  could  hav6 
informed'Johii  Basset  of  that  only  which  he  knew  be- 
fore ;  and  the  other  jurors  of  that  which  the   respon- 
dent explained  to  them,    much  better  than  they  could 
have  understood  it,  by  merely   hearing  a  long  indict- 
ment read  in  court.      The  obje6\  of  the  counsel,  they 
say,    and     certainly    the     only    proper    obje&,    was 
to  inform  the  jury.      The  judge  took  a   shorter  and 
much  more  effc£lual  method  of  attaining  the   object. 
He  clearly  and  fully  stated  to  the  jury  the  matter  in  is« 
sue,  the  points  in  dispute,    and  the  legal    principles 
which  ought  to  govern  t^eir  determination.     He  told 
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tbem  that  Caliender  was  indidled  for  printing  or  piib* 
lishing  certain  libellous  matter,  extracted  from  "  The 
Prospeft  Before  Us ;"  that  he  must  be  proved  to  be  the 
author  or  publisher  of  that  book  ;  that  the  passages 
stated  in  the  indictment  must  appear  to  be  contained 
verbatim  in  the  book,  and  to  be  false,  scandalous  and 
malicious  ;  and  that  the  book  must  appear  to  have  been 
published  with  intent  to  defame  the  President  of  the 
United  States,  and  to  bring  him  into  disrepute  and  con- 
tempt. AH  this  he  fully  explained  to  the  jurors,  be- 
fore  the  question  was  propounded  to  them.  Will  any 
one  say  that  all  this  could  have  been  as  clearly  under- 
stood by  the  jury,  from  simply  hearing  the  indiClment 
read  ?  And  is  a  judge  to  be  censured,  because,  instead 
of  consuming  the  time  of  the  court  in  reading  a  long 
indi(5hnent,  he  took  a  shorter  and  more  effe6lual  method 
of  attaining  the  only  proper  obje£V  that  could  be  attain* 
-cd  by  the  reading  ? 

As  to  the  main  point  of  the  second  charge,  the  over- 
ruling of  Mr.  Basset's  supposed  objection  to  serving  on 
the  jury,  I  leave  the  legal  correctness  of  that  decision 
where  it  has  been  placed  by  the  testimony  of  Mr.  Bas- 
set himself,  and  by  the  very  learned  arguments  of  my 
two  colleagues,  who  took  up  this  part  ot  the  case.  But 
admitting  It  for  a  moment  to  be  incorrect,  it  is  not  im- 
peachable, unless  it  proceeded  from  an  improper  mo- 
tive. And  what  evidence  of  an  intention  to  oppress,  or 
other  improper  motive  does  it  furnish  ?  The  respon- 
dent did  not  know,  and  had  no  means  of  knowing  the 
pol^ical  opinions  of  Basset.  And  if  he  had  known 
them,  they  could,  have  furnished  no  reason  for  a  parti- 
cular wish  to  retain  that  gentleman  on  the  jury.  It 
would  have  been  very  easy  to  find  another  juror  of  the 
same  opinions,  who  would  have  answered  the  purpose 
equally  well.  It  is  in  evidence  that  the  city  of  Uteh- 
mond,  where  the  court  sat,  and  from  whence  a  new 
juror  must  have  been  summoned  had  Basset  been  excus- 
ed, abounded  with  persons  of  the  same  politics.  Why 
then  commit  a  crime,  from  which  it  Wd,^  manifest  that 
no  advantage  could  have  been  derived  ? 
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little  more  tha;n  a  third  of  the  time  which  the  law  af^ 
lowed.     The  sum  limited  by  law  was  twothousanci 
dollars  ;  and  the  fine  imposed  wbs  two  hundred.     The* 
term  of  imprisonment  which  the  law  allowed,  was  two 
years,  and  the  time  fixed  by  the  court  was  nine  months* 

Are  these,  Mr.  President^  thefruits  of  adisposition^ 
oppressive   and  corrupt  ?     Again  I  say,  if  this  be  op- 
pression, God  grant  that  I    and  mine  may  never  be  . 
otherwise  oppressed. 

It  is  urged  against  the  respondent,  under  the  second 
charge,  that  he  refused  to  let  the  irdiclment  be  read  to. 
the  jury,  when  it  was  requested  by  Callendcr's  coun* 
seK  'Why  did  they  wish  the  indidtmentto  be  read  ? 
It  was,  they  tell  us,  for  the  purpose  of  making  known 
to  John  Bassett  and  the  other  jurors  before  they  wece 
sworn,  the  nature  of  the  charges  ;  and  thereby  enabling* 
them  to  declare  whether  they  stood  indifferent,  or  had 
made  up  and  expressed  an  opinion  as  to  the  matter  in 
issue.  But  John  Basset  has  informed  us,  that  when  the 
question  whether  he  had  formed  and  expressed  an  opi- 
nion was  put  to  him,  he  was  perfeftly  apprized  of  the 
^nature  of  the  charges,  and  knew  that  Callender  was 
indided  under  the  sedition  law,  for  printing  and  pub-  , 
lishing  **  The  Prospeft  Before  Us.'*  As  to  the  other 
jurors,  it  b  in  evidence  that  before  the  question  was 
propounded  to  them,  the  respoodent  explained  to  them 
fully  the  snbjefl  and  obje6\  of  the  prosecution,  and 
the  nriture  of  the  issues  which  they  were  called  upon  to 
^y#  Where  then  was  the  necessity,  where  would  have 
been  the  use  of  reading  the  indiftmcnt  I  It  could  hav6 
informed^Johii  Basset  of  that  onlv  which  he  knew  be- 
fore ;  and  the  other  jurors  of  that  which  the  respon- 
dent explained  to  them,  much  better  than  they  could 
have  understood  it,  by  merely  hearing  a  long  indiC^- 
meat  read  in  court.  The  obje6\  of  the  counsel,  thejr 
say,  and  certainly  the  only  proper  obje&,  was 
to  inform  the  jury.  The  judge  took  a  shorter  and 
much  more  effc£lual  method  of  attaining  the  obje£l« 
He  clearly  and  fully  stated  to  the  jury  the  matter  in  is* 
sue,  the  points  in  dispute,  and  the  legal  principles 
which  ought  to  govcra  their  determination.     He  told 
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rMch  form^one  of  the  charges  under  th},s  article.  •  Mr. 
killiam  Marshall  has  told  us  that  he  remembers  a  case^ 
fi  which  counsel  were  more  frequently  interrupted  by 
tdge  Iredell,  than  they  were,  on  this  occasion,  by  the 
|espondea,t.  We  all  know  the  character  of  that  emi- 
fcntaad  excellent  judge,  whose  just  eulogium  the  ho- 
ioraUe  managers  have  pronounced  at  this  bar,  and 
frbose  example  they  have  set  up  as  a  standard,  where- 
kjr  to  measure  the  condu6l  of  the  respondent.  Will 
Ihey.  not  ia  this  instance  consent  to  be  judged  by  their 
Own  rule  ?  Will  they  still  insist  on  condemniiig  in  the 
fcspondent,  that  which  has  been  pra£lised  to  a  greater 
pctent  by  judge  Iredell  ? 

But  we  know  the  cause  which  produced  the  greater 

t  of  these  interruptions,  and  which  rendered  them 
roper  and  necessary.      Mr.  Basset  has  informed  us^ 

t  CaUender's  counsel  appeared  to  rest  their  case 
Itholly  on  the  unconstitutionality  of  the  sedition  law; 
Ihatthey  wished  to  argue  this  point  before  the  jury,  and 
kdflattcred  themselves  with  the  hope  bf  success  ;  that 
pfter  the  court  had  formally  declared  this  attempt  to  be 
(improper,  and  that  the  jury  could  not  take  cognizance 
lOf  the  question,  they  continually  renewed  the  attempt, 
and  as  often  as  they  did  so  were  stopped  by  the  couvt. 
This  staftement  is  supported  by  Mr.  Gooch  and  Col. 
Gamble.  And  will  any  man  say  that  under  such  cir- 
tumstances,  it  was  not  proper  to  interrupt  the  counsel  ? 
Will  any  man  say,  that  counsel  ought  to  be  suflfcred  to 
py  in  the  face  ot  the  court's  authority,  and  to  set  at 
bought  its  orders  and  decisions  ? 

These  interruptions,  moreover,  as  the  chief  justice 
has  informed  us,  were  made  in  the  ordinary  manner  of 
*k€  judge,  and  were  not  more  frequent,  than  was  usual 
with  him  in  civil  cases.  Therefore  they  aflord  no  proof 
of  an  oppressive  disj^osition  towards  Callender ;  or  of 
an  improper  disposition  towards  any  person.  They  af- 
fc^d  proofs  of  that  promptness,'  sometimes  bordering 
Oil  precipitation,  which  is  well  known  to  make  part  of 
his  character.  It  is  Jn  proof  by  the  testimony  of  Mr. 
Purviance,  who  has  long  practised  in  courts  where  tlie 
respondent  preaided,  that  he  is  much  in  ihe   habit  of 
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interrupting  counsel,  even  those  to  whom  he  is  knoi 
to  be  most  strongly  attached  ;  thai  in  his  interruptioi 
there  is  no  discrimination  between  his  friends  and  tho! 
who  arc  not  so  ;  and  that  if  counsel  when  thus  intci 
ruptcd  keep  their  temper,  and  coolly  and   respectfullj 
insist  on  their  right  to  be  heard,  they  never  fail  to  ol 
tain  a  hearing,  and  frequently  succeed  in  removing  ii 
pressions,  which  the  judge   had    too  hastily  taken  u| 
against  their  cause.      If  here  be  weakness,    there 
magnanimity  which  atones  for  it ;  and  if  in  this  cai 
Mr.  Hay,  instead  of  contemptuously  leaving  the  coui 
when  he  thought  himself  improperly  interrupted,  ha( 
maintained  his  ground  with  firmness,  but  with  that  res 
pectful  manner  also  which  was  due  to  the  age  and  sXx 
tion  of  the  judge,  and  which  would  have   been   highl] 
becoming  in  himself,  there  is  no  doubt  that  he  wouli 
have  obtained  as  full  a  hearing  as  he  could  have  desir-^ 
ed. 

On  the  "  indecent  solicitude"  charged  by  this  article 
to  have  been  manifested  by  the  respondent,  for  the  con- 
viction of  Callender,  I  will  remark,  that  if  its  exist* 
ence  had  been  proved,  still  it  broke  out  into  no  oyert 
act  of  oppression  or  injustice,  and  therefore  is  not  the 
object  of  punishment,  or  of  judicial  cognizance.  In* 
tentions,  unless  accompanied  by  acts,  solicitude  and 
wishes,  unless  carried  into  eife6^t,  are  offences  unknown 
to  our  criminal  code,  and  inconsistent  with  the  princi- 
ples of  our  constitution. 

The  fifth  and  sixth  charges,  relative  to  the  operation 
of  the  Virginia  laws  on  the  case  of  Callender, .  and 
their  supposed  violation  by  the  respondent,  have  been 
so  ably  and  clearly  refuted  by  my  two  learned  col- 
leagues, who  immediately  preceded  me,  that  nothing 
remains  to  be  said  on  those  points.  I  will  merely  re- 
mark, that  had  an  error  been  committed,  in  awarding 
a  capias  against  Callender  on  the  presentment,  and 
making  it  returnable  to  the  court  then  sitting,  it  would 
have  been  the  error  of  the  distri6l  attorney  and  the 
clerk,  i  for  which  the  respondent  could  have  been  in  no 
manner  answerable.  It  is  in  evidence  by  the  testimony 
of  tlio-^krfk  himself,  Mr.  William  Marshall,  tlut  when 
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them  that  Caliender  was  indidled  for  printing  or  pijl^b* 
lishing  certain  libellous  matter,  extracted  from  ^*  The 
Frospeft  Before  Us ;"  that  he  must  be  proved  to  be  the 
author  or  publisher  of  that  book  ;  that  the  passages 
stated  in  the  indictment  must  appear  to  be  contained 
verbatim  in  the  book,  and  to  be  false,  scandalous  and 
malicious  ;  and  that  the  book  must  appear  to  have  been 

Eiblished  with  intent  to  defame  the  President  of  the 
nited  States,  and  to  bring  him  into  disrepute  and  con- 
tempt. All  this  he  fully  explained  to  the  jurors,  be- 
fore  the  question  was  propounded  to  them.  Will  any 
one  say  that  all  this  could  have  been  as  clearly  under- 
Istood  by  the  jury,  from  simply  hearing  the  indictment 
read  ?  And  is  a  judge  to  be  censured,  because,  instead 
iOf  consuming  the  time  of  the  court  in  reading  a  long 
indi(5hnent,  he  took  a  shorter  and  more  effectual  method 
of  attaining  the  only  proper  objeCt  that  could  be  attain- 
ed  by  the  reading? 

As  to  the  main  point  of  the  second  charge,  the  over- 
ruling of  Mr.  Basset's  supposed  objection  to  serving  on 
the  jury,  I  leave  the  legal  correctness  of  that  decision 
where  it  has  been  placed  by  the  testimony  of  Mr*  Bas- 
set himself,  and  by  the  very  learned  arguments  of  my 
two  colleagues,  who  took  up  this  part  ot  the  case.  But 
admitting  It  for  a  moment  to  be  incorrect,  it  is  not  im- 
peachable, unless  it  proceeded  from  an  improper  mo- 
tive. And  what  evidence  of  an  intention  to  oppress,  or 
other  improper  motive  does  it  furnish  ?  The  respon- 
>  dent  did  not  know,  and  had  no  means  of  knowing  the 
political  opinions  of  Basset.  And  if  he  had  known 
them,  they  could,  have  furnished  no  reason  for  a  parti- 
cular wish  to  retain  that  gentleman  on  the  jury.  It 
would  have  been  very  easy  to  find  another  juror  of  the 
same  opinions,  who  would  have  answered  the  purpose 
equally  well.  It  is  in  evidence  that  the  city  of  Uteh- 
mond,  where  the  court  sat,  and  from  whence  a  new 
juror  must  have  been  summoned  had  Basset  been  excus- 
I  ed,  abounded  with  persons  of  the  same  politics.  Why 
then  commit  a  crime,  from  which  it  was  manifest  that 
no  advantage  could  have  been  derived  ? 
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tlie  persons  summoned  to  appear,  who  are  able  to  gi*' 
evidence  of  the  declaration  of  Mr,  Heath  respeftin 
the  conversation  between  judge  Chase  and  Mr.  Rar 
dolph,  are  Messrs.  Meriwether  Jones  dnd  Hug! 
Holmes*  Mr.  Jones,  we  are  advised,  is,  from  es 
treme  indisposition,  unable  to  attend — 'Mr.  Holmes 
the  speaker  of  the  House  of  Delegates,  did  not  attem 
until  since  the  evidence  on  the  part  of  the  proseciitioi 
was  closed.  That  honorable  and  respe6labie  mail  is 
however,  now  in  the  lobb)\  I  only  state  this  circum 
stance  in  tenderness  to  the  character- of  the  witness 
and  that  Mr.  Holmes  is  ready  to  prove  that  pendini 
the  trial  of  Cullender,  Mr.  Heath  did  declare  t 
him  as  having  passed  in  his  presence  such  a  con 
versation  as  the  witness  has  stated.  It  is  not  ou 
wish  to  press  his  evidence,  because  we  know  that  th 
evidence  of  a  witness  thus  rebutted  can  establish  no 
thing  material  to  the  prosecution.  But  we  are  ready 
if  the  court  and  counsel  for  the  respondent  agree,  to  re 
ceive  his  testimony, 

Mr.  HARPER.  It  is  not  for  us  to  say  how  the  he 
norable  managers  shall  proceed  in  condot\ing  this  pre 
secuvion.  Wc  have  no  objet\ion  to  Mr.  Holmes  beiii 
cxumined ;  and  we  feel  pcrfcSlly  indifferent  whethc 
Mr.  Heath  be  abandoned  or  not.  Should  Mr,  Holme 
not  be  examined,  I  presume  it  will  be  understood  tha 
he  was  ollercd  to  support  the  declaration  of  Mr.  Heatt 

Mr.  7?(^«^(?/^>i6  said  it  was  not  intended  to  abando 
Mr.  Heath. 

Mr.  Harper  enquired  hoW  long  Mr*  Holmes  ha 
been  in  the  city.  If  corretlly  informed  he  hud  bed 
here  three  days,  and  if  so,  his  testimony  might  hai 
been  adduced  before  the  defence  on  the  part  of  the  rci 
pondent  was  made. 

Mr.  Randolph  said  the  not  previously  offering  Mj 
Holmes  to  the  court  arose  solely  from  an  indispositia 
to  interrupt  the  counsel  lor  the  defendant.  The  chi 
radler  of  Mr.  Holmes  stood  too  high  to  be  impeached 
It  was  only  when  they  heard  the  correctness  of  WD 
Heath*s  testimony  questioned,  that  the  managers  dcet! 
ed  It  necessary  to  do  that,  for  the  not  doing  of  whic 
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ey  had  received  the  censure  of  the  dounsel    for  the 
spondent«      Mr.   Randolph  then  moved  that  Hugh 
olmes  should  be  swom« 
The  President  said  the  reasons  assigned  for  the  ad- 

ittission  of  Mr.  Holmes's  testimony,  so  far  .as  they  arose 

from  tenderness  to  the  character  of  Mr«  Heath,  could 
ive  no  weight  with  the  court.  The  only  question  for 
em  to  decide  was,  whether  his  testitnony  was  or  was 

kot  material. 

Mr.  Ificbotson  said  he  held  it  to  be  the  right  of  either 

rty  at  any  stage  of  the  trial,  when  the  evidence  of  a 

itness  was  impeached,  to  justify  it  by  the  testimony 

f  another  witness.     He  asked  the  receiving,  therefore^ 

bf  Mr.  Holmes's  testimony  as  a  matter  of  right,  not  of 

avor* 
The  yeas  and  nays   were  taken  on  e jcamining  Mr« 

Holmes^  and  were — Yeas  21 — Nays  1.1. 

HUGH  HOLMES    svjorn. ' 

In  answer  to  an  interrogitory  put  by  Mr.  Randolph j 

Mr.  Holmes  replied— I  was  at  Richmond  when  the 
Circuit  court  sat  there^  I  am  told  they  sat  on  the  22d 
Df  May^  1800.  On  the  Sunday  following  I  left  Rich- 
tQond.  My  impression  is  that  Mr*  Heath,  between 
Wednesday  and  Sunday^  told  me  in  substance  what  t 
Understand  has  been  related  to  this  honorable  court. — 
tt  has  been  detailed  to  me,  and  I  cannot  trsibe  any  dif- 
psrence  between  it  and  my  recoUeflion* 

Mr.  Harper*     Please  to  state  it. 

Mv.  Holmes.     It  was  this.     That  he   (Mr.  Heath) 
business  with  judge  Chase  of  a  judicial  nature,  and 

ited  upon  him  i  that  while  he  was  there  Mr.  Ran- 
olph  came  in ;  that  he  held  a  paper  in  his  hand  ;  that 
^e  judge  asked  him  what  it  contained.  He  replied 
*he  pannel  of  the  jury  for  the  trial  of  Callender.  The 
^udge  asked  if  there  were  any  persons  of  a  parti- 
tulaf  description^  I  think  democrats^  on  it.  Mr. 
'Urtdolph  said  there  was — The  judge  tlien  said,  no 
jpuch  persons  must  be  on  the  panneL  ^ 
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Mr.  Harper*  Are  you  confident  th^t  you  left  Rick« 
mond  the  Sunday  following  ? 

Mr.  Holmes.  I  think  so.  It  is  possible  that  I  may 
be  mistaken.  As  to  the  substance  of  the  conversatio: 
I  cannot  be  mistaken ;  though  I  may  as  to  the  time.- 
Mr.  Heath  may  have  given  me  the  account  in  the  follow 
4ng  September  whep  1  was  at  Richmond.  1 

Mr.  Nicholson.  Were  there  any  persons  preseoi 
when  Mr.  Heath  gave  you  this  information  ? 

Mr.  Holmes.  I  think  judge  Brookes  and  Gen.  Mi- 
nor were.  I 

Mr.  Martin.  Did  you  leave  town  on  the  Sunday  bc«^ 
fore  or  after  Callender  was  tried  ? 

Mr.  Holmes.     X  left  to wa before  he  was  tried. 

Mr.  Randolph.  I  understand  you  as-  stacing  that 
you  are  positive  as  to  the  substance  of  the  convcrsatloa, 
but  not  as  to  the  time. 

Mr.  Holmes.  I  think  it  was  during  the  first  time  I 
was  in  Richmond  ;  but  it  may  have  been  during  the 
second  time.  But  I  think  I  may  speak  positively  of  tk 
substance  of  the  conversation. 

Mr.  HARPER— This  testimony  of  Mr.  Holmes,; 
Mr.  President,  completes  the  overthrow  of  John  Heath, 
whom  it  was  adduced  to  supports  It  adds  the  hbt 
clench  to  the  nail,  by  which  his  testimony  is  fixed  oa 
high.  This  honorable  court  will  recolleft  that  John 
Heath  declared,  that  as  soon  as  the  conversation  bj. 
tween  juclge  Chase  and  the  marshal,  about  striking 
those  **  creatures  called  democrats'*  from  tlie  jury  sum- 
moned to  try  Callender,  took  pkce,  which  was  in  iliw 
morning  before  the  court  met,  he  went  immediately  on 
the  hill,  and  related  that  conversation  to  Hugh  Holmes. 
This,  consequently,  nlust  have  happened  before  Mr.. 
Holmes  left  Richmond.  He  tells  us  that  he  left  Rich- 
mond on  Sunday,  the  2Sth  May.  We  know  from  thf 
record  evidence  in  the  cause,  as  Avell  as  from  the  tesfi- 
mony  of  Mr.  William  Marshall  and  some  other  wit- 
nesses,  that  Callender  was  not  brought  to  Richmond 
until  the  27th  of  May,  And  it  is  well  known  that  by 
the  pradice  of  Virginia,  a  jury  is  never  ^summoned  to 
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try  an  offender,  till  he  is  before  the  courts  and  puts 
himself  upon  trial.  Consequently  at  the  time  when 
John  Heath  informed  Mr.  Holmes,  that  he  had  seen 
the  marshal  present  to  the  respondent  the  pannel  of  ju- 
rors summoned  for  the  trial  of  Callender,  and  had 
heard  the  respondent  tell  the  marshal  to  strike  off  al!  the 
**  creatures  called  democrats,"  it  is  perfeftly  certain 
that  no  jury  had  been  summoned  ;  that  tlie  marshal  had. 
not  taken  Callender ;  that  it  was  perfeftly  uncertain 
whether  he  would  be  taken  ;  and  that  no  such  circum- 
stance as  Heath  related  to  Mr.  Holmes,  could  possi- 
bly have  taken  place.  For  this  flat  contradiction  of 
flieir  witness,  we  are  indebted  to  the  honorable  mana* 
gers,  and  we  tender  them  our  thanks.  They  have 
fiimished  us  by  the  same  respectable  testimony,  with 
another  contradiction  of  minor  importance^  but  not 
undeserving  of  notice.  Heath  says  that  he  made  this 
conununication  to  Mr.  Holmes  In  the  morning.  Mr. 
Holmes  states,  as  his  strong  belief,  that  it  was  made  ia 
the  evening.  So  much  for  the  testimony  of  Mr.  John 
Heath;  which  I  leave  without  further  remark,  where  it 
has  been  placed  by  Mr.  David  M.  Randolph,  Mr. 
William  Marshall,  and  Mr.  Holmes  ;  and  proceed  to 
consider  the  transaftions  at  Newcastle,  in  Delaware, 
which  form  the  matter  of  the  seventh  charge. 

And  here  three  questions  present  themselves  for  ex- 
amination. What  was  the  respondent's  condufl  on  that 
occasion  ?  How  far  was  that  conduft  conformable  to 
duty  and  propriety  ?  What  were  the  motives  from 
which  it  proceeded  ?  On  all  the  previous  articles  the 
same  division  of  the  matter  presented  ilself  to  the 
mind  ;  but  the  two  first  grounds  were  fully  occupied  by 
my  learned  colleagues.  What  remained  for  me  belong, 
ed  almost  entirely  to  the  third  division.  Here,  and  on 
the  eighth  charge,  being  deprived  of  their  able  assist- 
ance, it  is  iijcumbent  on  me  to  consider  the  subject 
under  each  of  these  three  points  of  view. 

As  to  the  conduct  ot  the  respondent,  he  admits  in 
substance  that  he  did,  on  the  first  day  of  the  court, 
decline  to  discharge  the  grand  jury,  on  their  request ; 
did  state  to  them  some  infomnation  which  h^  had  re. 
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little  more  than  a  third  of  the  time  which  the  law  jrf^^ 
lowed.  The  sum  limited  by  law  was  two  thousand 
dollars  ;  and  the  fine  imposed  was  two  hundred.  The 
term  of  imprisonment  which  the  law  allowed,  was  two 
years,  and  the  time  fixed  by  the  court  was  nine  months. 
y  Are  these,  Mn  President^  the  fruits  of  a  disposition,, 
oppressive  and  corrupt  ?  Again  I  say,  if  this  be  op. 
pression,  God  grant  that  I  and  mine  may  never  be 
otherwise  oppressed.  j 

It  is  urged  against  the  respondent,  under  the  second^ 
charge,  that  he  refused  to  let  the  irdiclment  be  read  toi 
the  jury,  when  it  was  requested  by  Callendcr's  coun- 
sel. 'Why  did  they  wish  the  indidtment  to  be  read  H 
It  was,  they  tell  us,  for  the  purpose  of  making  knowr^ 
to  John  Bassett  and  the  other  jurors  before  they  we 
sworn,  the  nature  of  the  charges  ;  and  thereby  enablin 
them  to  declare  whether  thev  stood  indificrent,  or  ha 
made  up  and  expressed  an  opinion  as  to  the  matter  in 
issue.  But  John  Basset  has  informed  us,  that  when  the 
question  whether  he  had  formed  and  expressed  an  opi- 
nion was  put  to  him,  he  was  perfed)Iy  apprized  of  th^ 
•nature  of  the  charges,  and  knew  that  Callender  was] 
indid^ed  under  the  sedition  law,  for  printing  and  pub-J 
lishing  ♦*  The  Prospeft  Before  Us.'*  As  to  the  othei^ 
jurors,  it  is  in  evidence  that  before  the  question  was. 
propounded  to  them,  the  respondent  explained  to  thenv 
fully  the  snbjefl  and  objeft  of  the  prosecution^  andS 
the  culture  of  the  issues  which  they  were  called  upon  to; 
try*  Where  then  was  the  necessity,  where  would  hav 
been  the  use  of  reading  the  indiftment  \  It  could  hav 
informed'Johu  Basset  of  that  only  which  he  knew  be 
fore ;  and  the  other  jurors  of  that  which  the  respon 
dent  explained  to  them,  much  better  than  th^y  cou 
have  understood  it,  by  merely  hearinjg  a  long  indict- 
ment read  in  court.  The  objedl  of  the  counsel,  they] 
say,  and  certainly  the  only  proper  objefil,  waS' 
to  inform  the  jury.  The  judge  took  a  shorter  and 
much  more  effcflual  method  of  attaining  the  object.; 
He  clearly  and  fully  stated  to  the  jury  the  matter  in  is*; 
sue,  the  points  in  dispute,  and  the  legal  principles^ 
which  ought  to  govern  their  determination.      He  told 


291 

ftem  that  Callender  was  indi£led  for  printing  or  piib« 
iishing  certain  libellous  matter,  extracted  from  ^^  The 
iProspeft  Before  Us ;"  that  he  must  be  proved  to  be  the 
author  or  publisher  of  that  book  ;  that  the  passages 
stated  in  the  indictment  must  appear  to  be  contained 
verbatim  in  the  book,  and  to  be  false,  scandalous  and 
malicious  ;  and  that  the  book  must  appear  to  have  been 

Eiblished  with  intent  to  defame  the  President  of  the 
nited  States,  and  to  bring  him  into  disrepute  and  con« 
tempt.    All  this  he  fully  explained  to  the  jurors,  be- 
fore the  question  was  propounded  to  them.      Will  any 
e  say  that  all  this  could  have   been  as  clearly  under- 
ood  by  the  jury,  from  simply  hearing  the  indi£tment 
ad  ?    And  is  a  judge  to  be  censured,  because,  instead 
consuming  the  time  of  the  court  in  reading  a  long 
didhnent,  he  took  a  shorter  and  more  effectual  method 
f  attaining  the  only  proper  obje6t  that  could  be  attain- 
fcd  by  the  reading  ? 

I  As  to  the  main  point  of  the  second  charge,  the  over- 
fuliog  of  Mr.  Basset's  supposed  objection  to  serving  on 
jury,  I  leave  the  legal  correctness  of  that  decision 
re  it  has  been  placed  by  the  testimony  of  Mr.  Bas- 
himself,  and  by  the  very  learned  arguments  of  my 
#0  colleagues,  who  took  up  this  part  ot  the  case.  But 
Ivlautting  it  for  a  moment  to  be  incorrect,  it  is  not  im- 
jpeachablc,  unless  it  proceeded  from  an  improper  mo- 
tive. And  what  evidence  of  an  intention  to  oppress,  or 
iKher  improper  motive  does  it  furnish  ?  The  respon- 
^nt  did  not  know,  and  had  no  means  of  knowing  the 
political  opinions  of  Basset.  And  if  he  had  known 
Ihem,  they  could,  have  furnished  no  reason  for  a  parti- 
Mar  wish  to  retain  that  gentleman  on  the  jury.  It 
*^<mld  have  been  very  easy  to  find  another  juror  of  the 
lame  opinions,  who  would  have  answered  the  purpose 
Cqaally  well.  It  is  in  evidence  that  the  city  of  wch- 
ttond,  where  the  court  sat,  and  from  whence  a  new 
juror  must  have  been  summoned  had  Basset  been  excus- 
ed, abounded  with  persons  of  the  same  politics.  Why 
ften  commit  a  crime,  from  which  it  wa^  manifest  that 
Bo  advantage  could  have  l)een  derived  ? 
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little  more  thafl  a  third  of  the  time  which  the  law  zU 
lowed.  The  sum  limited  by  law  was  two  thousand 
dollars  ;  and  the  fine  imposed  was  two  hundred.  The 
term  of  imprisonment  which  the  law  allowed,  was  tw6 
years,  and  the  time  fixed  by  the  court  was  nine  months. 
/  Are  these,  Mr.  President^  the  fruits  of  a  disposition, 
oppressive  and  corrupt  ?  Again  I  isay,  if  this  be  op- 
pression,  God  grant  that  I  and  mine  may  never  be 
otherwise  oppressed.  i 

It  is  urged  against  the  respondent,  under  the  second 
charge,  that  he  refused  to  let  the  indiflment  be  read  to^ 
the  jury,  when  it  was  requested  by  Callendcr's  coun-^ 
seL  Why  did  they  wish  the  indidtmentto  be  readq 
It  wa^,  they  tell  us,  for  the  purpose  of  making  know^n^ 
to  John  Bassett  and  the  other  jurors  before  they  we 
sworn,  the  nature  of  the  charges ;  and  thereby  enablin 
them  to  declare  whether  thev  stood  indifierent«  or  ha 
made  up  and  expressed  an  opinion  as  to  the  matter  in 
issue.  But  John  Basset  has  informed  us,  that  when  the 
question  whether  he  had  formed  and  expressed  an  opi* 
nion  was  put  to  him,  he  was  perfedlly  apprized  of  xh% 
•nature  of  the  charges,  and  knew  that  Callender  was] 
indid^ed  under  the  sedition  law,  for  prjinting  and  pub«i 
lishing  ♦*  The  Prospeft  Before  Us.**  As  to  the  other! 
jurors,  it  is  in  evidence  that  before  the  question  was 
propounded  to  them,  the  respondent  explained  to  them 
fully  the  snbjefl  and  objeft  of  the  prosecution^  and^ 
the  culture  of  the  issues  which  they  were  called  upon  to; 
try*  Where  then  was  the  necessity,  where  would  hav 
been  the  use  of  reading  the  indiftment  I  It  could  hav 
informed'Johu  Basset  of  that  only  which  he  knew  bc^ 
fore ;  and  the  other  jurors  of  that  which  the  respond 
dent  explained  to  them,  much  better  than  they  couki 
have  understood  it,  by  merely  hearing  a  long  inditk* 
ment  read  in  court.  The  objefil  of  the  counsel,  they 
say,  and  certainly  the  only  proper  objefil,  was 
to  inform  the  jury.  The  judge  took  a  shorter  and 
much  more  effc final  method  of  attaining  the  object. 
He  clearly  and  fully  stated  to  the  jury  the  matter  in  is« 
sue,  the  points  in  dispute,  and  the  legal  principlesi 
which  ought  to  govern  their  determination.      He  told 
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pnrould,  that  they  had  seen  no  such  person  :  Surely  na 
Inan  in  his  senses  would  put  this  on  the  footing  of  mere 
negative  testimony,  and  contend  that  the  first  witness 
was  to  be  believed  against  all  the  others !  And  where 
is  the  difference  between  the  two  cases«  It  consists,  I 
answer,  solely  in  tl^  number  of  witnesses :  for  it  is 
as  impossible  that  those  eicprcssions  should  have  been 
uttered  by  the  respondent,  without  being  heard  by 
judge  Bedford,  Mr.  Vandyke,  Mr.  Hamilton,  and  the 
Ijpersons  who  gave  information  to  the  printer  «^  as  that  a 
I  man  should  stand  for  an  hour  with  his  hat  on,  in  the 
middle  of  this  floor,  without  being  observe.d  by  the  au- 
dience. 

\  We  are  therefore  warranted  in  laying  these  expressi« 
Ions  out  of  the  case  ;  and  then  to  what  does  it  amount  i 
[There  was  a  law  of  the  United  States  for  the  punish- 
Iment  of  seditious  libels,  which  the  respondent,  as 
judge  of  the  circuit  court  of  Delaware,  was  bound  to 
enforce  within  that  district.  On  his  way  to  the  court  he 
receives  information,  that  certain  habitual  violations  of 
this  law  are  committed  within  the  district.  This  in- 
formation  is  given  to  him,  as  appears  from  the  tescimo'- 
ny  of  Mr.  Hall,  by  a  justice  of  the  peace  for  that  dis- 
trict, whose  duty  it  was  to  attend  to  such  offences,  and 
to  take  all  legal  steps  for  bringing  the  offenders  to  jus- 
tice. This  information  derived  from  this  official  and 
authentic  source,  the  respondent  communicates  to  the 
grand  jury;  ob&erving  to  them  that  it  was  their  duty 
to  enquire  into  the  matter,  and  that  they  must  remain 
in  session  one  day  more,  for  that  pnrposl^.  lie  goet* 
further.  He  requests,  or,  if  the  honorable  managers 
will  have  it  so,  he  orders  the  distrifil:  attorney  to  assist 
them  with  his  advice  in  making  this  enquiry  ;  and  di- 
rects a  file  of  the  newspapers  suppoj^ed  to  contain  these 
libellous  publications,  to  be  procured  and  laid  before 
iiiera.  This  is  the  *'  head  and  front  of  lus  offending.'* 
And  will  the  honorable  managers  be  pleased  to  point 
out  the  rule  or  principle  of  law,  that  was  violated  by 
these  acls  ?  Will  they  be  so  good  as  to  inform  us,  whe- 
ther it  was  not  the  duty  ot  the  grand  jury  to  enquire 
t:oncernin{g  offences  witliin  the    district;  and  of  the^ 
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judge  to  give  in  charge  to  them  all  sach  offences  as  bad 
come  to  his  knowledge  ?  Suppose  that  instead  of  t 
breach  of  the  sedition  law,  a  piracy  had  taken  place  o: 
the  high  seas,  and  information  had  been  given  to  the 
judge,  that  the  pirates  were  lurking  in  the  district  J 
Delaware  ?  Would  it  not  have  beeh  his  duty  to  stai; 
this  information  to  the  grand  jury,  and  todtre£t  tfaetr 
to  enquire  concerning  the  offence  ?  And  I  ag^incali 
on  the  honorable  gentlemen,  as  I  had  occabion  to  do  u 
a  former  part  of  the  case,  to  inform  us  by  what  autho- 
rity, and  what  criterion,  a  judge  is  to  distinguish  sonti 
offences  from  others,  to  prosecute  some,  and  let  others^ 
as  far  as  depends  on  him^  escape  with  impunity* 

The  honorable  gentleman  who  opened  the  case  on 
the  part  of  the  prosecution,  admitted  distindUy,  in  hii 
opening  speech,  that  a  judge  may  properly  be  zealous 
and  adlive,  in  the  execution  of  the  criminal  law  gene* 
rally ;  and  he  bestowed  very  high,  and  probably  verj 
just  encomiums  on  a  judge  of  Virginia,  whom  he  rej 
presents  as  thus  vigilant^  zealous  and  active.  But  itij 
zeal  and  a(5)ivity  in  the  execution  of  this  particular  law| 
that  he  imputes  as  a  crime  to  the  respondent. 

But  if  this  zeal  and  adivity  of  the  respondent  be  no 
confined  to  this  particular  law,  of  which  there  is  no 
the  least  proof  or  pretence  ;  how,  I  ask»  can  it  be  an 
offence,  according  to  the  principle  of  the  honorabk 
gentleman  ?  Surely  each  particular  law  is  a  part  of  ik 
whole  body  of  the  law ;  will  the  honorable  gentlema: 
be  pleased  to  inform  us  how  it  is  impossible  to  b^ 
zealous  and  aftive  as  to  the  whole,  without  being  so  zi 
to  each  of  the  parts  ?  Will  he  inform  us  how  the  law! 
can  be  exccifted,  except  by  parts ;  and  whether  it  ev( 
did  or  could  happen,  that  they  were  all  violated 
once  ? 

There  is  however  a  more  serious  obje6lion  to  thii 
principle ;  which,  if  it  be  corre6l<  goes  to  invest  the 
jwlTciary  with  a  power  infinitely  more  formidable  anJ 
alarming  than  has  ever  yet  been  contended-for,  in  thi^i 
or  as  far  as  I  know,  in  any  country. 

In  what  part  of  our  constitution,  or  of  our  system 
of  jurisprudence,  have  tH^c  honorable  gentlemen  found 
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r  this  dispensing  power  of  the  judges,  over  a  part  of  the 
^  laws  ?    Was  not  the  sedition  a6\,  while  it  continued  ia 
^  force,  a  law  of  the  land  I  *  Were  the  courts  of  justice 
to  neglect  its  execution,  because  it  had  been  opposed 
by  a  political  party  in  the  legislature,    or   was   disa* 
greeable  to*  a  portion  of  the  people  ?     Are  the  honora- 
ble gentlemen  willing  to  be  tried  by  this  their  principle  ? 
Let  theih,  before  they  answer  in  the  affirmative,  exa- 
mine how  far  it  will  carry  them.     We  now  have  circuit 
courts,  and  associate  justices  to  hold  them.     We  now 
have,  and  probably  always  shall  have^  parties  in  Con- 
gress and  in  the  country.     It  is  very  possible  that  laws 
;  may  be  passed,  which  will  be  highly  disagreeable  to  one 
k  of  those  parties.     Are  gentlemen  prepared  to  say,  that 
judge3  may  dispense  with  the  execution  of  all  laws, 
I  which  they  may  suppose  to  be  of  this  description  ?     If 
gentlemen  find  this  principle  intolerable  and  absurd, 
when  applied  to  laws  passed  by  themselves,  will  they 
still  insist  on  its  application  to  such  as  were  heretofore 
passed  against  theiropinion  ?     Or  will  they  contend  that 
the  question,  whether  a  person  shall  be  punished  for 
the  violation  of  a  law,  shall  depend  on  the  popularity 
or  unpopularity  of  the  law,  in  the  particular  district 
where  the  ofience  is  committed  ?     Is  a  judge  appointed 
•to  hold  a  criminal  court,  to  enquire  from  the  people  of 
the  district,  or  from  popular  leaders,  what  laws  he  shall 
I  execute  ?     Ought  he  to  take  his  information  on  this 
subjefV  from  pcnitical  parties,  or  from  the  statute  book  ? 
Would  this  be  living  under  equal  laws,  equally,  im* 
I  partially,  and  steadily  administered  ?     And  do  not  such 
\  laws  so  administered,  constitute  the  very  essence  and 
definition  of  free  government  ? 

On  principle  then,  even  the  principle  admitted  by  the 
honorable  gentleman  himself  who  opened  the  prosecu- 
tion,  theconduftof  the  respondent  in  dire£ling  the  at- 
teation  of  the  grand  jury  to  this.offence,  is  striftly  jus- 
tifiable. But  it  does  not  rest  on  principle  alone. '  It  is 
1  strongly  supported  by  precedent,  both  in  England  and 
this  country.  In  the  Lawyer's  magazine,  an  authentic 
collc£lion  of  legal  proceedings  and  adjudications',  vol. 
S,  page  33^3,  we  find  a  tfharge  delivered  to  a  grand  ju- 
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ry  by  chief  Baron  Perryn,  in  Which  he  calls  their  at-^, 
tention  to  certain  particular  offences.  In  page  384  of 
the  same  book,  we  6nd  lord  Loughborough  calling  the 
attention  of  the  grand  jury  to  particular  offences.  Itt 
the  fifth  volume  of  the  same  work^  page  199,  there  ap-^ 
pears  a  charge  of  judge  Ashurst,  in  which  he  dire^s 
the  attention  of  the  grand  jury  to  certain  seditious  so- 
cieties. And  in  tlie  report  of  Hardy's  trial,  we  sec 
the  celebrated  chief  justice  £y/e,  as  illustrious  for  his 
justice,  humanity  and  love  of  liberty  as  for  his  pro«- 
found  knowledge  of  the  law  and  his  great  talents  as  a 
judgej  directing  the  attention  of  the  grand  jury  to  a 
particular  offence. 

Passing  from  £ngland  to  this  country,  we  see  judge 
Iredell,  whose  example  has  so  often  been  held  up  for 
imitation,  direding  the  attention  of  the  grand  jury  in  a 
very  particular  and  emphatical  manner,  to  the  particular 
case  of  the  Northampton  insurgents*  This  took  place 
at  the  circuit  court  at  which  those  insurgents  were  to  be 
tried :  and  the  charge  was  delivered  to  the  same  grand 
jury,  which  found  the  first  indi£lment  against  John 
Fries.  A.nd  we  have  another  authority  more  dircdtly 
in  point,  because  it  occurred  in  the  case  of  a  supposed 
libellous  publication.  It  is  also  furnished  by  a  judge 
of  great  legal  reputation  and  talents,  whom  I  trust  the 
honorable  gentlemen  will  not  consider  as  inimical  to  li- 
berty or  disposed  to  judicial  oppression.  I  mean  Mr.  M' 
Kean,  formerly  chief  justice,  and  now  governor  of  Penn- 
sylvania. In  a  charge  delivered  to  a  grand  jury  of  the 
city  and  county  of  Philadelphia,  on  the  27th  of  No- 
vember, 1797,  aflcr  a  very  elaborate  and  luminous  ex- 
position of  the  law  relative  to  libels,  he  informs  them 
that  a  certain  printer  m  that  city,  meaning  Cobbetr, 
the  publisher  of  Porcupine's  gazette,  was,  and  long 
had  been  in  the  habit  of  offending  against  this  law,  by 
the  publication  of  scandalous  and  malicious  libels ;  that 
he  had  interfered  and  endeavored  to  arrest  the  progress 
of  this  offender,  by  binding  him  over  to  good  beha- 
viour :  that  the  printer,  in  contempt  of  his  recogni- 
zance, and  in  defiance  of  the  authority  of  the  law«  per- 
sisted in  his  luibchievous  course  ;  and  that  the  duty   of 
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arresting  him  devolved  on  the  grand  jury,  by  whoni 
alone  the  strong  correfilives  appearing  to  be  necessaiy 
could  be  applied.  The  expressions  used  by  this  learn- 
ed and  able  judge  are  strong  and  remarkable.  I  will 
take  the  liberty  of  presenting  them  to  the  court  in  his 
own  dress.  (Here  Mr.  Harper  read  the  charge  from 
Claypole's  gazette  of  November  28th  or  29th,  1797.) 
It  will  be  remarked  that  the  printer  in  this  case  had  not 
been  bound  over  to  appear  ait  the  court,  and  answer  for 
a  libel ;  but  had  been  bound  in  a  recognizance  to  be  of 
good  behavior,  which  he  was  supposed  to  have  violat- 
ed by  publishing  further  libels.  On  this  recognizance 
a  civil  adion  had  been  brought;  and  the  grand  jury, 
who  had  nothing  to  do  with  the  recognizance,  nor  any 
information  before  them,  were  thus  called  upon  to  ap- 
ply a  further  corredlive,  by  presenting  the  ofiender, — 
It  is  impossible  that  a  case  should*  be  more  exa^ly  in 
point.  Indeed  it  goes  much  farther  than  the  condudlof 
the  respondent  at  New-Castle. 

I  am  far  from  condemning  or  calling  in  question  ths 
condu6lof  the  late  chief  justice  of  Pennsylvania,  in 
this  instance.  But  I  contend  that  the  same  a6l  which 
has  been  considered  proper  in  him,  ought  not  to  be  im- 
puted as  a  crime  to  my  honorable  client. 

Thus  we  see  that  the  condud^  of  the  respondent,  in 
this  instance,  was  stricdy  correct,  whether  it  be  tested 
t^  principle  or  precedent.  If  this  could  be  doubted,  if 
it  were  even  admitted  that  he  acted  incorrectly,  it  would 
still  be  clear  that  he  acted  from  proper  motives  ;  that 
his  error  was  a  mere  error  of  judgment,  and  conse- 
quently cannot  be  the  ground  of  a  conviction  on  im- 
peachment. 

Had  he  been  conscious  of  improper  intentions,  how 
easy  was  it  for  him  to  accomplish  his  object,  without 
appearing  in  the  business  ?  When  Dr.  M^Mecken, 
from  whom,  as  Mr.  Hall  tells  us,  the  respondent  re- 
ceived the  information,  mentioned  these  publications 
to  him,  it  would  have  been  easy  for  him  to  request 
that  gentleman  to  give  the  information  to  the  grand 
jury.  l>r.  M*Mecken  no  doubt  would  have  complied 
with  the  request ;  the  grand  jury  would  have   obtained 
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the  information ;  the  printer,  liad  it  ap|>eare<I  proper  to 
them,  would  have  been  presented ;  and  the  respon. 
dent  would  have  attained  his  end  wkhout  in  the  least 
exposing  himself  to  view.  Would  he  not  have  acted 
thus,  had  he  been  conscious  of  improper  desig^is  ? 
With  criminal  plans  of  oppression  in  his  mind,  would 
he  not  have  sought  concealment,  where  it  was  so  easil  j 
practised,  and  could  in  no  degree^  have  impeded  his 
projects  ?  Undoubtedly  he  would.  Nothing  but  a 
consciousness  of  upright  views  could  have  induced  him 
in  such  circumstances,  to  act  this  frank  and  open  part* 

In  judging  of  men^s  motives,  it  is  material  also  to 
listen  to  their  private  conversations,  addressed  at  the 
time  to  those  in  whom  they  have  confidence.  In  such 
conversations  the  hearts  of  the  most  cautious  are  apt  to 
expand,  and  the  most  hidden  plans  are  sometimes  dts* 
closed.  What  wais  the  respondent's  reply  to  judge 
Bedford,  when  that  gentleman  censured  him  for  acting^ 
imprudently  in  recommending  in  that  part  of  the  coun«. 
try,  an  enquiry  into  oftences  against  the  sedition  law  ? 
*'  My  dear  Bedford,"  to  use  the  beautiful  language  of 
the  respondent  as  repeated  by  the  witness,  **  no  mat* 
**  ter  where  we  are,  nor  among  whom  we  are ;  we 
"  must  do  our  duty."  This,  sir,  is  the  language  of 
the  heart ;  not  of  a  corrupt  heart,  filled  with  plans  of 
oppression  and  violence,  but  of  a  heart  manly,  upright 
and  honorable*  It  bears  the  intrinsic  character,  the 
genuine  stamp  of  sincerity  and  truth.  It  is  a  frank 
and  unstudied  avowal  of  motives,  made  to  a  confiden* 
tial  friend  in  an  unsuspecting  moment :  and  it  is  of 
more  avail  than  volumes  of  testimony,  to  shew  the  real 
impressions  under  which  he  acted* 

Remember  too  how  readily,  and  in  what  good  humor 
the  respondent  gave  up  this  point,  and  acquiesced  in 
the  opinion  of  the  grand  jury  and  the  district  attorney, 
when  they  declared  they  had  found  nothing  libellous  in 
the  papers.  Having  acted  from  a  sense  of  duty  in  cal- 
ling  the  attention  of  the  grand  jury  to  the  subject,  he 
was  content  with  having  discharged  his  duty,  and  pres- 
sed the  matter  no  further.  But  had  he  acted  from  a 
vindictive  spirit  of  oppression,  or  an^r   other  improper 
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lotive,  inducing  him  to  wish  for  the  prosecution  of 
l»e  printer^  would  he  so  readily  have  desisted  ?  The  file 
f  papers  was  within  his  reach.  W^,  who  have  examin- 
:d  it,  know,  that  he  might  have  found  in  it  libellous 
natter  enough.  And  would  he  not  have  examined  it  ? 
ATould  he  not  have  pointed  out  the  libellous  passages 
o  the  grand  jury  ?  Would  he  not  have  sent  them  out 
igain,  with  stronger  injunctions  to  do  their  duty  ?  Do 
>ppressors  so  readily  abandon  their  projects,  when  the 
accomplishment  is  so  much  in  their  power  ?  No,  sir. 
rhis  conduct  in  the  respondent  is  utterly  inconsistent 
mh  any  other  motive,  than  that  sense  of  duty  under 
rhich  it  is  manifest  that  he  acted  throughout* 

We  come  now,  Mr.  President,  to  the  eighth  charge^ 
under  which  I  .find  myself  again  obliged  to  perform  the 
iisagreeable  task  of  contrasting  evidence,  and  contro- 
rerung  the  testimony  of  a  witness  for  the  prosecution* 
rhis  witness,  Mr.  Montgomery,  has  attribu!:ed  to  the 
respondent  expressions  relative  to  the  character,  mo- 
tives and  views  of  the  present  administration,  which 
bad  he  uttered  them  from  the  bench,  ought  to  draw  ou 
him  the  censure  of  the  public,  and  the  severe  animad- 
version of  this  tribunal.  These  expressions  I  am  au- 
thorised by  him  expressly  to  deny  and  disclaim.  He 
contends  that  according  to  the  custom  of  this  country,. 
subsisting  for  almost  thirty  years,  without  any  mark 
of  public  disapprobation,  he  had  a  right  to  warn  his 
fellow-citizens,  m  a  charge  from  the  bench,  against  the 
political  dangers  by  which  he  believed  tliem  to  be 
threatened  ;  to  assist  in  this  manner,  in  averting  im- 
pending ruin ;  in  snatching  the  people  of  his  native 
state,  from  the  abyss  in  which  he  thought  them  about  to 
plunge.  He  contends,  that  for  this  purpose,  and  ao- 
cording  to  this  custom,  he  had  a  right  to  point  out^ 
what  he  considered  as  the  pernicious  tendency  of  cer- 
tain measures  of  the  federal  government,  in  order  to 
shew  in  a  stronger  light,  the  danger  of  adopting  simi- 
lar measures  in  the  state.  This  is  what  he  did,  and 
what  he  supposed  himself  authorised  to  do.  But  he 
neither  claims,  nor  has  exercised,  the  privilege  of  abu - 
ing  those   who  have  been  appointed  to  administer  the 
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govermnent  of  his  country ;  nor  of  passing  stricture 
in  his  official  capacity,  on  their  character,  motives,  < 
general  condu6l.  However  he  may  differ  from  them  i 
political  opinion  ;  however  he  may  disapprove  the 
principles;  whatever  apprehensions  he  may  entertai 
about  the  tendency  of  their  measures  ;  he  has  alwaj 
inculcated  obedience  to  them,  in  the  exercise  of  thei 
constitutional  powers,  and  has  carefully  avoided  any  rt 
marks,  in  his  judicial  charafter,  on  their  system,  view 
or  conduct.  When  he  could  not  approve  their  met 
sures  he  vros  silent ;  except  in  this  single  instance 
where  in  order  to  dissuade  the  people  of  Maryland  frot 
the  adoption  of  a  constitutional  amendment  then  unde 
consideration,  which  he  conceived  to  be  fraught  with  s» 
many  evils,  he  adverted  to  the  consequences  likely,  i! 
his  Judgment,  to  flow  from  one  of  those  measures 
These  very  reprehensible  expressions  "  that  the  pre 
*'  sent  administration  was  weak,  incapable,  and  une 
•'  qual  to  the  proper  discharge  of  their  duties  ;  aiM 
"  that  the  object  of  their  measures  was  not  to  promoti 
♦*  the  public  good,  but  to  preserve  unfairly  acquirer 
**  power  ;'*  are  attributed  to  the  respondent  bj  one  wit 
ness  alone,  Mn  Montgomery,  of  Maryland.  Hon 
far  that  witness  is  entitled  to  credit,  in  this  particular 
it  is  my  duty  to  enquire. 

Let  us  advert,  Mr.  President,  to  the  state  of  mine 
in  which  this  witness  was,  at  the  time  when  these  ex 
pressions  are  supposed  to  have  been  uttered. 

He  informs  us  that  he  was  the  author  and  chief  siip 
porter  of  those  measures  of  the  Maryland  legislature 
ngainst  M'hich  the  respondent  levelled  his  artillery ;  thai 
he  considered  himself  as  particularly  pointed  at  ;  -  anc 
supposed  the  eyes  of  the  audience  to  be  turtied  upoi 
him.  So  greatly  was  he  irritated  by  this  imaginary  at 
tack  on  himself,  that  as  he  left  the  rooni,  after  the 
chari^e  was  finibhed,  he  declared  that  the  respondent 
should  be  impeached  for  that  charge.  This  wc  learn 
from  the  testimony  of  Mr.  M'Mecken,  who  heard  the 
declaration.  After  he  went  home,  he  wrote  an  inflam- 
matory piece  for  the  press,  purporting  to  be  the  sub. 
stance  of  the  charge.     This  piece  was  avoAvedly  writ 
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ri,  for  the  purpose  of  promoting  an  impieachtnent. 
recommends  that  measure  ;  abounds,  wit^  the  most 
pprobrious  and  abusive  language  against  the  respon- 
^nt ;  and,  what  is  still  worse,  it  varies  very  materially 
rom  the  testimony  which  the  author  of  it  has/lelivered 
.Z  this  bar. 

Is  it  surprising  that  a  man  in  this  state  of  mind, 
should  misconceive  the  truth  ?  Is  it  to  be  wondered  at 
bat  he  should  convert  his  own  inferences,  the  miscon- 
leptions  and  distortions  of  his  own  brain,  into  facts  ? 
Save  any  members  of  this  honorable  court  heard  a 
^rson  give  an  account  in  a  court  of  justice  of  a  quar- 
pel  in  which  he  himself  had  been  a  party  ?  Of  a  brawl 
pr  riot  in  which  he  had  been  himself  engaged,  in  which 
pie  had  perhaps  been  beaten,  and  of  his  wrongs  in  which 
[le  came  to  complain?  Have  they  observed  how  the 
truth  in  such  situations,  is  distorted  by  the  blindness  of 
passion,  the  partiality  of  self-love,  and  the  thirst  of  re- 
irenge  ?  I  presume  that  they  have  ;  and  they  will  then 
know  how  to  appreciate  the  testimony  of  a  witness,  in 
the  state  of  mind  in  which  Mr%  Montgomery  viewed 
^lese  transactions,  and  in  which  he  has  given  evidence 
^t  this  bar. 

I  have  said  that  his  publication,  purporting  to  be  the 
substance  of  this  charge,  varies  materially  from  his  tes- 
^mony  iq  this  case.  For  the  truth  of  this  statement  I 
refer  to  the  publication  itself,  which  is  in  evidence  be» 
fore  the  court,  and  to  his  testimony,  which  is  in  the 
recollection  of  the  honorable  members.  But  I  will 
point  out  one  of  the  most  remarkable  variances. 
.  In  the  publication  he  represents  the  respondent  as 
paying,  '*  that  in  a  country  where  were  equal  nghis^and 
**  equal  laws,  that  is  laws  equally  administered,  and 
that  operate  equally  upon  the  rich  and  poor,  there 
was  freedom,  but  that  country  was  not  ours  ;  we 
had  n^  equal  rights  or  equal  laws."  In  his  testimony, 
as  taken  down  by  the  short  hand  writer,  he  represents 
the  respondent  as  saying,  *'  that  where  there  were  equal 
laws  and  equal  rights,  there  was  freedom,  but  where 
the  administration  of  the  laws  was  partial  and  not 
^*  certain,  the  people  were  not  free  :  and  that  we  were 
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**  approaching  to  that  state  of  things.*^  In  his  p 
cation  he  accuses  the  respondent  of  saying^,  thatwc 
tually  were  in  this  condition  :  in  his  testimony.  \) 
we  were  approaching  to  that  state  of  things.  Is  itp 
sible  to  give  credit  to  a  witness  who  thus  contrads 
himself?  And  whatassurance  have  we  that  hcirhoseii 
mory  is  so  treacherous,  and  \Vh6  is  proved,  by  his  [ 
licatton  to  have  been  so  angry,  has  not  stated  his  o 
impressions  and  inferences -as  facts  ? 

This  witness  has  indeed  made  an  attempt  to  supp 
himself,  by  an  explanation  of  this  part  of  his  testin* 
ny.  In  his  explanation  he  tells  tis,  that  although 
attributed  the  word  "  administration**  to  the  rt>p3: 
dent,  the  term  used  might  perhaps  have  been  **  go\t: 
ment."  In  this  way  he  endeavors  to  get  rid  of  the  co 
tradiction  between  himself  and  the  numerous  oih 
witnesses.  But  this  cannot  avail  him*  The  expres;? 
ons,  whether  applied  to  the  administration  or  the.^ 
vemment,  must,  in  this  instance,  have  meant  the  san 
thing.  The  charges  of  weakness,  relaxation,  incap 
city,  and  a  view  to  the  continuance  of  their  unfairl 
acquired  power,  instead  of  the  public  good,  couW  h^* 
had  no  application  to  the  government  in  its  general  al 
stracfl  nature.  They  could  have  been  applied  to  itonJ 
as  administered,  by  the  persons  or  the  party  now  i 
powQr-  So  that  whether  the  term  **  government"  ^ 
*'  administration'^  was  used,  the  meaning  wasprecis^ 
ly  the  same.  The  expressions  were  equally  reraarkJ 
ble,  in  one  c%se  as  in  the  other.  They  must  have  struc 
the  by.standei-s  as  much  in  one  case  as  in  the  otk 
They  were  in  faft  the  same,  with  the  variance  of 
single  word,  which  did  not  in  the  leJist  vary  the  penst 
The  witnesses  have  all  sworn  that  they  heard  no  siu 
expressions,  ancl  the  contradiction  is  as  strong  ^ftert" 
explanation,  as  it  was  before. 

Who  /re  these  witnesses  thus  standing  /apposed  t 
Mr.  Montgomery  ?  These  witnesses  that  were  preseiJ 
und  attentive,  and  yet  did  not •  hear  these  remarkab', 
expressiotis  which  he  heard  so  distinftly,  and  wJ"h 
he  tells  us  made  so  strong  an  impression  on  his  mind  j 
If,  when  he  stood  on  hi^  own  merits,  and  on  thecc;HJ 
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Isirtson  between  his  publication  and  his  testimony,  he 
piras  so  weak,  how  must  he  appear,  when  opposed  by 
this  host  of  witnesses  ? 

First,  Mr.  Mason*  That  gentleman,  indeed,  was 
BO  much  obcuj^ied  by  the  salutations  of  his  friends,  that 
be  did  npt  attend  accurately  to  the  whole  charge  ;  aU 
though  he  had  leisure  enough  to  remark  what  nobody 
^s€  saw  ;  that  the  respondent^  in  the  intervals  of  read* 
bg  his  charge,  sometimes  seemed  to  introduce  extem- 
poraneous observations,  by  way  of  comment  on  what 
|ie  read*  Still  he  has  given  us  with  great  confidence^ 
nd  no  less  accuracy,  the  principal  points  of  the  charge. 
Be  recollects  nothing  of  these  expressions.  Can  it  be 
believed  that  they  would  not  have  struck  him,  had  they 
|been  used  ?  Mr.  Mason  is  one  of  the  strongest  adhe* 
lents,  one  of  the  warmest  and  most  zealous  friends  of 
those  who  now  administer  the  government*  Indeed  he 
is  one  of  the  chief  props  of  the  present  administration^ 
jUnited  with  it  in  interest^  principle  und  affe£lion*  He 
jis,  moreover,  so  accurate  in  his  observation,  and  so 
|eotredl  in  his  recollection,  about  what  relates  to  the 
prespondent,  as  to  be  able,  after  a  lapse  of  five  years^ 
to  repeat  a  casual,  and  jocular  conversation  ;  which  is 
usually  forgotten  as  soon  as  it  passes*  Can  it  be  be- 
lieved that  so  outrageous  an  attaclc  upon  his  friends,  by 
tills  judge,  and  in  such  a  place  ^  could  have  escaped  his 
notice^  or  been  effaced  from  his  memory  ? 

Next  Mr.  Smith,  Editor  of  the  National  Intelligent^ 
cer,  than  whom  the  present  administration  certainly 
has  not  a  more  zealous  friend.  He  is,  indeed,  remark- 
able  for  the  devotedness  of  his  attachment  to  this  ad- 
tninistration ;  his  lively  and  keen  sensibility  to,  all  its 
wrongs,  real  and  imaginary ;  and  his  vigilant  and  un* 
Wearied  zeal  in  its  defence*  He  is,  moreover,  remark- 
able for  his  talent  of  stating  in  writing,  whatever  he 
has  heard  spoken  or  read ;  a  talent  into  the  careful 
cultivation  and  constant  exercise  of  which  he  is  led  by 
his  profession*  He  listened  attentively  to  this  charge* 
After  hearing  it  he  sat  down  in  his  chamber,  the  same 
evening,  and  (iommttted  the  substance  of  it  to  writings 
for  the  express  purpose  of  publishing  it  in  his  paper. 
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This  publication  he  has  produced  and  attested,  and  t 
contains  no  such  expressions  about  the  present  admi 
nistration,  or  the  present  government,  as  were  hearc 
by  Mr.  Montgomery.  Is  it  possible  to  believe  thai 
had  such  ejtpressions  been  used,  they  would  not  have 
been  heard  by  Mr.  Smith ;  or  that  if  he  had  heard  them, 
he  would  have  omitted  them  in  his  publication  I 

Mr,  Stephen,  too,  who  is  known  to  be  strongly  at« 
tached  to  the  present  administration,  was  present  at  the 
delivery  of  this  charge,  attended  to  it,  but  heard  no 
such  expressions  as  those  related  by  Mr.  Montgomery. 
A  multitude  of  other  witnesses  who  stood  round  the 
respondent  while  he  delivered  the  charge,  who  were 
all  for  various  reasons  very  attentive  to  it,  have  with  one 
voice  declared  that  ihey  heard  no  such  expressions. 
Among  them  is  the  district  judge,  who  sat  by  the  side 
of  the  respondent ;  the  clerk  ol  the  court,  who  sat  next 
to  him  but  one,  and  who  moreover  is  an  adharent  of  the 
present  administration ;  the  foreman  of  the  grand  jury, 
who  stood  close  to  the  respondent,  and  to  whom  the 
charge  was  particularly  addressed  ;  and  one  of  the 
judges  of  this  district,  who  attended  that  court  as  a. 
witness,  and  stood  very  near  to  the  respondent,  while  he 
delivered  the  charge.  The  others  are  gentlemen  of 
the  bar,  men  of-  high  character,  who  have  delivered 
their  testimony  with  great  accuracy,  and  assigned  with 
candor  and  precision  the  reasons  of  their  belief.  And 
all  these  persons  declare  most  positively,  that  they 
heard  no  such  expressions  as  have  been  related  by  Mr. 
Montgomery^  •  about  the  condu6t,  charafler  and  views 
of  the  present  administration. 

Nay  more.  I'he  charge  was  read  from  a  written  pa- 
per, and  that  paper  is  produced  in  court,  and  proved 
by  the  person  who  wrote  it,  from  a  rough  copy  fur- 
nished by  the  respondent.  Mr.  Mason,  it  is  true,  states, 
that  some  extemporaneous  comments  appeared  to  him 
to  be  made  by  the  respondent,  while  reading  from  the 
written  paper ;  and  the  infe^pjoce  to  be  drawn  from  this, 
I  presume,  is  that  these  expressions  might  have  form<- 
ed  one  of  these  extemporaneous  comments,  and  there- 
fore might  have  been  used,  tho'  they  do  not  appear  in 
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k«he  paper*  But  Mr.  Mason,  it  ivill  be  remembered, 
[«ho'  very  correft  and  positive  in  stating  the  substance, 
r  does  not  pretend  to  accuracy  in  the  particulars.  He 
'was  too  much  interrupted  by  the  salutations  of  his 
friends,  who  pressed  through  the  croud  to  speak  to  him. 
And  it  may  very  well  have  happened  that  when,  after 
these  interruptions,  he  turned  his  attention  again  to 
tibe  respondent,  he  sometimes  found  him  with  his  eyes 
raised  from  the  paper,  as  those  of  every  man  M'ill  be 
P  who  reads  his  own  composition,  or  any  writing  with 
which  he  is  familiar.  This  might  have  led  him  to 
conclude,  that  the  respondent  sometimes  spoke  extem- 
pore. But  Mr.  Montgomery  himself  has  stated  that 
the  whole  charge  was  read  from  a  paper ;  and  the  same 
fafthas  been  established  by  the  testimony  of  nine  or 
ten  witnesses,  among  whom  are  the  distridt  judge  and 
the  clerk  of  the  court.  Those  gentlemen  sat  near  to 
the  respondents  while  he  delivered, the  charge.  One  of 
them  sat  next  to  him,  and  the  other  next  but  one. 
They  were  both  attentive  to  the  manner  in  which  the 
charge  was  delivered,  and  they  both  say  that  it  appeared 
to  them  to  be  entirely  read.  They  both  say  that  the 
respondent,  in  reading  it,  occasionally  raised  his  eyes 
from  the  paper  at  the  close  of  a  sentence,  and  turned 
them  on  the  audience ;  but  not  longer  at  any  one  time 
than  is  usual  with  a  person  reading.  In  this  the  other 
witnesses  fully  concur.  They  all  stood  round  the  res- 
pondent, had  their  eyes  upon  him  during  the  whole 
time,  and  were  particularly  attentive  to  the  manner  as 
well  as  to  the  matter  of  the  charge. 

Mr.  Montgomery,  indeed,  after  he  had  heard  the 
testimony  of  Mr.  Mason,  explained  himself  ou  this 
subjedt.  He  said  at  first,  that  the  whole  charge  ap- 
peared to  him  to  be  read  from  a  written  paper.  But 
after  he  heard  Mr.  Mason  state  that  the  respondent,  in 
flelivering  the  charge,  sometimes  appeared  to  leave  the 
paper,  and  introduce  extemporaneous  matter,  he  was 
called  again,,  and  he  then  informed  us  that  his  eyes 
were  not  constantly  diredled  towards  the  respondent, 
but  were  occasionally  turned  ontheby*standers,  whose 
eyes  he  observed  to  be  diredled  to  him  as  the  known 
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author  of  the  measures  reprobated  in  the  charge.   Front* 
Ihis  he  inferred  very  properly,    that  the  respondent 
might  have  spoken  extempore  from  time  to  time,   with^ 
out  his  observing  the  fa£l.     This  explanation  certainly 
removes  the  contradiction    which    at   first    appeared 
between  Mr.  Mason  and  Mr.  Montgomery  ;  and  weak- 
ens materially  the  testimony  of  the  latter  gentleman,   as 
to  the  fa£l  now  in  question.     But  it  has  no   such  efib6t 
on  the  testimony  of  the  other  witnesses,  whose  atten- 
tion was  not  called  off  like  that  of  Mr.  Montgomery ; 
who  had  their  eyes   upon  this  respondent  during  the 
whole  time  ;  and  who  firmly  believe  that  every   word 
which  he  delivered,  was  read  from  the  paper.      This 
fa£l,  then,  I  consider  as  completely  established.     The 
paper  has  been  proved,  and  is  in  eyidence  before  the 
court.     A  true  copy  of  it  will  be  fouod  among  the  exi 
hibits  filed  with  the  answer.  No.  8.     On  examination^ 
it  will  be  found  to  contain  no  such  expression^  as  are  at.- 
tributed  to  the  respondent  by  Mr.  Montgomery. 

The  testimony  of  Mr.  Montgomery  on  this  point, 
thus  liable  to  suspicion  in  itself,  on  account  of  the  state 
of  irritation  in  which  he  saw  the  transaftion  ;  thus  con- 
tradifled  by  his  own  written  statement,  by  the  testimo* 
ny  of  so  many  witnesses,  and  by  the  written  charge ; 
is  not  entitled  to  belief,  but  must  be  laid  wholly  out  of 
the  case.  I  do  not  charge  him  with  wilfully  mistating 
thefafl ;  but  that  he  has  utterly  mistaken  it  cannot  be 
doubted. 

There  is  another  point  on  which  some  contrariety  ap- 
pears in  the  testimony.  Some  of  the  witnesses  have 
supposed  that  the  respondent  concluded  this  charge 
with  a  direcl  recommendation  to  the  jury,  to  use  their 
endeavors  on  their  return  home,  towards  preventing 
the  final  passage  of  the  a£l  of  assembly  of  Maryland, 
for  abolishing  the  Supreme  Courts ;  by  procuring  in 
their  several  counties  the  election  of  such,  persons  as 
would  vote  against  that  measure.  Others  are  under 
the  impression,  that  no  such  recommendation  was  ex* 
pressly  made,  but  was  merely  to  be  inferred  from  the 
general  tenor  of  the  charge.  That  such,  a  difference  of 
opinion  should  take  place  is  by  no  means  surprising ; 
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but  the  difference  is  immaterial.  The  objecl  of  the 
ptiarge  undoubtedly  was,  to  dissuade  the  people  of  Ma- 
•^rland  from  adopting  the  measure  in  question ;  and  to 
impress  on  the  grand  jury  and  the  audience,  the  neces- 
sity of  exerting  themselves  against  it,  at  the  ele£lioti 
"which  was  then  approaching  and  was  to  decide  its  fate. 

If  this  recommendation  was  not  expressly  given,  it 
-was  plainly  implied.  Such  was  the  intention  of  tha 
respondent ;  and  his  defence  rests  on  the  correctness  of 
this  intention  ;  on  his  right,  according  to  the  long  es* 
tablished  custom  of  this  country,  to  pursue  the  objeC): 
in  this  way. 

Let  the  charge,  Mr.  President,  be  carefully  examin-- 
ed,  and  it  will  be  found  to  have  no  object  in  view,  but 
to  convince  the  people  of  Maryland,  by  arguments 
drawn  from  reason  and  experience,  of  the  danger  of 
adopting  a  change  in  their  state  constitution,  which  had 
been  submitted  to  their  consideration,  and  the  objefl  of 
which  was  to  abolish  all  their  supreme  courts  of  law  ;  tq 
introduce  a  system  entirely  new  and  untried  ;  and  above 
all  to  destroy  the  independent  tenure  of  judicial  office, 
secured  to  them  by  their  existing  constitution  ;  and  to 
leave  the  judges  dependant  on  the  executive  for  their 
continuance  in  office,  and  on  the  legislature  for  their 
support.  The  respondent  who  had  contributed  large- 
ly to  the  formation  and  establishment  of  the  state  con- 
stitution, was  greatly  alarmed  at  these  changes.  He 
considered  them  as  of  the  most  destruftive  tendency  to 
the  liberty  and  happiness  of  the  state  to  which  he  be- 
longed ;  and  he  resolved  to  takq  this  opportunity  of 
warning  his  fellow-citizens  against  them.  This  is  the 
whole  scope  of  his  address  to  the  grand  jury,  to  shew 
the  importance  of  an  independent  judiciary,  the  dan- 
gerous tendency  of  changes  already  made,  and  the  mis- 
chiefs which  would  result  from  taking  this  additional 
step  in  the  career  of  innovation.  He  did,  indeed,  ad- 
vert to  the  a6l  of  Congress  for  repealii:g  the  circuit 
court  law,  and  remarked  that  it  had  shaken  to  iis  foun- 
dation the  independence  of  the  Federal  judiciary  :  but 
the  manifest  and  sole  objetl  of  this  was,  to  shew  that 
the  spirit  of  innovation  Ivad  gone  forth,  and  ought  to  be 
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carefully  watched ;  that  the  public  respe£t  for  greai 
constitutional  principles  had  begun  to  be  weakened 
and  that  by  how  much  the  security  which  might  hiv 
been  derived  from  an  indepe;ndcnt  Federal  judician 
had  been  diminished,  by  so  much  the  more  vigilanril 
it  behoved  us  to  guard  our  state  institutions.  No  otht^ 
objefl  can  be  discovered  in  the  cbargCiCH*  inferra 
from  its  general  tenor,  or  from  the  language  in  which 
-it  is  expressed  ;  neither  is  there  any  evidence  which  hii 
the  most  remote  tendency  to  shew,  tliat  he  had  airr 
other  objefl  in  view.  And  %vas  not  this  an  object  whicii 
a  citizen  of  this  country  might  lawfully  pursue  ?  Is  b 
not  lawful  for  an^ged  patriot  of  tlie  revolution  to  wan 
his  fellow-citizens  of  dangers,  by  which  he  supposes 
their  liberties  and  happiness  to  be  threatened  ?  Or  will 
it  be  contended  that  a  citizen  is  deprived  of  these 
rights,  because  he  is  a  judge  ?  That  his  office  take^ 
from  him  the  liberty  of  speech^  which  belongs  to  ever? 
citizen,  and  is  justly  considered  as  one  of  our  most  in- 
valuable privileges  ?  I  trust  not.  And  if  there  could 
be  any  doubt  on  this  point,  I  would  remove  it  by  re- 
ferring  to  a  recent  instance,  of  two  judges  of  the  su- 
preme court  of  Maryland,  who  in  a  late  political  con- 
test^  entered  the  lists  as  champions  for  the  rival  candi- 
dates, and  travelled  over  a  whole  county,  making  po- 
litical speeches  in  opposition  to  each  other.  Yet  these 
gentlemen  justly  possess  ihe  confidence  and  respe6l  o^ 
the  public ;  their  condu6l  in  this  instance  has  nev 
been  considered  as  a  violation  of  duty  ;  and  he  whoe 
poused  the  interest  of  the  successful  candidate,  has 
been  far  from  receiving  any  marks  of  displeasure  from 
the  government  of  this  country. 

If,  therefore,  i  judge  retain  this  right,  notwith- 
standing his  official  character  ;  if  it  still  be  lawful  for 
him  to  express  his  opinions  of  public  measures,  to  op- 
pose  by  argument  such  as  are  still  pending,  and  to  ex 
crt  himself  for  obtaining  the  repeal,  by  constitutional 
means,  of  such  as  have  l^eri  adopted  ;  I  ask  what  lav; 
forbids  him  to  exercise  these  rights,  hy  a  charge  frcra 
the  bench  ?  In  what  part  of  our  laws  or  constitution 
iti  it  writtcfl,  that  a  judge   shall  not  speak  on  politics 
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k>  a  grami  jury  ?    Shall  not  advance,  in  a  charge  froitl 
^he. bench,  those  arguments  against  a  public  measure^ 
inrhich  it  nxust  be  admitted  that  he  might  properly  em- 
|>loy  on  any  other  occasion?     Such  conduct  may  per- 
haps  be  ill-judged,  indiscreet,  or  ill-timed.     I  am  rea- 
dy to   admit  that  it  is  so  ;  for  I  am  one  of  those  wha 
Ihave  always  thought,  that  political  subjefls  ought  ne- 
ver to   \^  mentipaed   in  courts  of  justice*     But  is  it 
contrary  to  law?     Admitting  it  to  be  indecorous  and 
^improper,  which  I  do  not  admit,  is  every  breach  of  de- 
corum and  propriety  a  crime  ?     The  rules  of  decorum 
^and  propriet)  forbid  us  to  sing  a  song  on  the  fioor  of 
I  Congress,  or  to  whistle  in  a  church,  i  These  would  be 
[si€is  of  very  great  indecorum,  but  I  know  of  no  law  by 
I  which  they  could  be  punished  as  crimes.     Will  they 
who  contend  that  it  is  contrary  to  law,  for  a  judge  to 
speak  of  politics  td  a  grand  jury,  be  pleased  to  point 
out  the  law  of  the  land  which  forbids  it  ?     They  can- . 
not  do  so.     There  is  no  such  law.     Neither  is  there 
any  constitutional  provision  or  principle,  or  any  cus-, 
!  torn  of  this  country,  which  condemns  this  practice. 
And  will  this  honorable  body,  sitting  not  in  a  legis- 
lative  but  a  judicial  capacity,  be  called  on  to  make  a 
law,  and  to  make  it  for  a  particular  case  which  has  al- 
ready occurred  ?     What,  sir,  is  the  great  distin£lioa 
between  legislative  and  judicial  functions  ?     Is  it  not 
that  the  former  is  to  make  the  law,  for  future  cases ; 
and  that  the  latter  is  to  declare  it,  as  to  cases  which 
have  already  occurred  ?     Is  it  not  one  of  the  fundamen- 
tal principles  of  our  constitution,  and  an  essential  in- 
gredient of  free  government,  that  the  legislative  and 
judicial  powers  shall  be  kept   distindVand  separate  i 
That  the  power  of  making   the  general  law  for  future 
cases,  shall  never  be  blended  in  the  same  hands,  with 
that  of  declaring  and  applying  it  to  particular  and  pre- 
sent cases  ?     Does  not  the  union  of  these  two  powers  in 
the  same  hands,  constitute   the  worst  of  despotisms  ? 
What,  sir,  is   the  peculiar  and  distinguishing  charac- 
tcrktic  of  despotism  ?     It  consists  in  this,  sir,  that  a 
man  may  be  punished  for  an  a6l,  which  when  he  did  it, 
was  not  forbidden  by  law.     While,  on  the  other  hand. 
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it  is  the  essence  of  freedom,  that  no  a£l  can  be  treatecf 
as  a  crime,  unless  there  be  a  precise  law  forbidding'  it^ 

at  the  time  when  it  was  done. 

ft 

It  is  this  line  which  separates  liberty  from  slavery  : 
and  if  the  respondent  be  condemned  to  punishment  for 
an  a6l,  which  far  from  being  forbidden  by  any  law  of 
the  land,  is  sanctioned  by  the  custom  of  this  country 
for  more  than  twenty  years  past,  then  have  we  the 
form  of  free  government,  but  the  substance  of  despo^ 
tism. 

Let  gentlemen,  before  they  establish  this  principle, 
recollect  that  it  is  a  two  edged-sword.     Let  them  re- 
member, that  power  must  often  change  hands  in  popu« 
lar  governments  ;  and  that  after  every  struggle,    the 
victorious  party  comes  into  power,  with  resentments  to 
gratify   by   the  destruflion  of  their  vanquished  oppo* 
nents,  with  a  thirst  of  vengeance  to  be  slaked  in  their 
blood.     Let  them  remember,  that  principles  and  pre- 
cedents, by  which  actions  innocent  when  they  were 
done  may  be  converted  into  crimes,  are  the  most  con- 
venient and  effeftual  instruments  of  revenge  and  de- 
struction, with  which  a  victorious  party  can  be  furnish- 
ed.    Let  them  beware  how  they  give  their  sanction  to 
principles,  which  may  soon  be  turned  against  them<> 
selves ;  how  they  forge  bolts  which  may  soon  be  hurled 
on  their  own  heads.     In  a  popular  government,  where 
power  is  so  fludluating,  where  constitutional  principles 
are  therefore    so   important  for  the  protection  of  the 
weaker  party  against  the  violence  of  the  stronger,  it 
above  all  things  behoves  the  party  actually  in  power,  to 
adhere  to  the  principles  of  justice  and  law  ;  lest  by  de- 
parting  from  them  they   furnish  at  once  the  proVoca« 
tion  and  the  weapons,  for  their  own  destruction. 

I  have  stated,  Mr.  President,  that  the  practice  of  in- 
troducing political  matter  into  charges  to  grand  juries, 
has  been  sanctioned  by  the  custom  of  this  country, 
from  the  beginning  of  the  revolution  to  this  day.  Need 
I  adduce  any  other  proof  of  the  faSt  than  its  gel^eral  no- 
toriety ?  Need  I  refer  to  the  charge  delivered  in  South 
Carolina,  in  1776,  by  William  Henry  Drayton,  for 
which  he  has  been  so  much   admired  and  applauded  ? 
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Need^-I  refer  to  the  recommendation  of  the  executive 
council  in  Pennsylvania,  at  a  period  something  later, 
in  v^rhich  that  body,  with  John  Dickinson  at  its  head, 
enjoins  it  on  the  judges,  to  avail  themselves  of  their 
charges  to  tlie^jgrand  juries  on  their  circuits,  for  disse- 
minating   correal  political  information  and  principles 
among  the  people  ?     Shall  I  refer  to  the  case  of  judge 
Addison  in  Pennsylvania,  who  has  delivered  many  po« 
litiqal  charges,  and  against  whom  when  he  was  lately 
impeached,  those  charges  made  no  part  of  the  accusa-. 
tion  i    Shall  I  refer  again  to  the  charge  of  judge  Ire- 
dell, delivered  to  the  grand  jury,  which  foupd  the  first 
indi£tment  against  John  Fries,  and  containing  a  variety 
of  political  matter  ?     It  is  unnecessary  to  dilate  on  these 
instances.     They  have  been  given  in  evidence,  and  are 
fresh  in  the  memory  of  this  honorable  court.     The  re- 
col  ledion  of  the  honorable  members^ust  furnish  them 
with  many  others  equally  striking^ 

And  yet  have  the   authors  of  none  of  these  political 
charges  been  censured.     No  mark  of  public  or  private 
disapprobation  has  been  fixed  on  their  condu£l.     No 
legislative  a£t  has  forbidden- this  practice.     From  the 
time  of  judge  Drayton  to  the  time  of  judge  Chase,  it 
has  been  considered  as  innocent.     It  remained  for  the 
year  180J,  after  a  lapse  of  twenty  seven  years,  to  dis- 
cover its  criminality.     But  this  honorable  body  will  not 
so  determine.     It  will  not  forget  the  distinction  between 
its  jurdicial  and  its  legislative  character^     In  its  judicial 
character  it  will  declare,  that  an  act,  however  improper 
in  itself  or  dangerous  in  its  tendency,  shall  not,  if  for- 
bidden by  no  law,  be  punished  as  a  crime ;  that  the 
prevalence  of  this  custom  for  twenty  years,  the  counte- 
nance .which  it  received  from  some  governmental  au« 
thorities,  and  the  acquiesence  of  all,  are  sufficient  evi- 
dence of  its  legality  ;  and  that  the  criminal  intent  which 
constitutes  an  essential   ingredient  of  the   offence,  m*^ 
this  as  well  as  in  every  other  case,  and  of  which  no  di- 
rect proof  is  now  adduced,  can  iiever  be  inferred  from 
the  act  itself,  when  done  in  compliance  with  a  custoni 
so  long  established,  and  so  highly  sanctioned*     But  if 
the  members  of  this  tribunul  should  be  individually  qf 
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opinion,  that  this  custom  is  dangerous  or  improper, 
they  will,  after  pronouncing  a  sentence  of  acquittal  in 
this  case,  resume  their  legislative  character,  and  pass  a 
law  to  restrain  the  practice  in  future.  Thus  will  the 
mischief  be  prevented  on  one  hand,  and  the  principles 
of  liberty  and  justice  respected  on  the  other.^ 

This  charge,  therefore,  fails  like  the  rest,  and  what 
remains  of  the  accusation  I  It  has  dwindled  into  no- 
thing. It  has  been  scattered  by  the  rays  of  truth,  like 
the  mists  of  the  morning,  before  the  eflFulgence  of  the 
rising  sun.  Touched  by  the  spear  of  investigation,  it 
has  lost  its  gigantic  and  terrifying  form,  and  has  shrunk 
into  a  toad.  Every  part  of  our  honorable  client's  con- 
duct has  been  surveyed';  all  his  mptives  have  been  se- 
verely scrutinized ;  all  his  actions  have  been  brought  to 
the  test  of  law  and  the  constitution ;  his  words,  and 
dven  his  jocular  cdnversaiions,  have  been  passed  in  strict 
review ;  and  the  ingenuity  and  industry  of  the  honora- 
ble managers  have  proved  unable  to  detect  one  illegal 
act,  one  proof,  or  one  fair  presumption  of  improper 
motive.  ^ 

Perceiving,  perhaps^  by  anticipation,  this  desperate 
situation  of  his  case, '  the  honorable  gentleman   who 
opened  the  prosecution,  has  devised  another  expedient 
to  escape  from  anticipated  defeat,  and  to  secure  that 
conviction  on  which  he   seems   tp  have  set  his  heart* 
He  has  told  us,  and  no  doubt  will  hereafter  insist,  that 
in  order  to  form  a  true  judgment  on  the  respondent's 
conduct,  the  whole  of  it    must  be  embraced  in  one 
view ;  and  all  the  particulars  regarded  as  parts  of  one 
whole.     This  means,  if  it  means  any  thing,  that  al- 
though no  single  act  alledged  in  the  articles,  should  be 
considered  as  an  impeachable  offence,  and  a  sufficient 
ground  of  conviction,  yet  all  the  afts  taken  together 
may  constitute  such  an  offence.      That  is,  in  other 
words,  that  many  nothings  may  make  something ;  that 
many  noughts  may  make  an  unit  :  that  many  innocent 
a6ls  may  make  a  crime.     What  is  this  but  recurring, 
in  another  form,  to  the  absurd  and  monstrous  doctrine, 
that  judges  may  be  removed  on  impeachment  for  reasons 
of  expediency,  without  the  proof  of  any  specific  of- 
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fence  ?  No,  sir  !  This  last  subterfuge  will  not  av&il 
the  prosecutors.  This  honorable  court,  adhering  to 
the  principles  of  the  constitution,  the  positive  rules  of 
law,  and  the  plain  di£lates  of  justice  and  common 
sense,  will  require,  before  itconvi£ls,  the  clear  proof 
of  a  criminal  intent,  manifested  and  carried  into  effeft, 
by  some  a6\  done<  in  violation  of  the  laws.  Under  the 
shield  of  this  great  principle,  our  honorable  client 
stands  secure.  In  full  confidence  that  you,  Mr.  Presl- 
dent,  and  the  members  of  this  honorable  court  will  be 
guided  by  it,  I  cheerfully  submit  the  case  to  you  ;  and 
when  you  retire  to  deliberate  on  it,  remember  that  pos- 
terity will  sit  in  judgment  on  your  conduct  ;  that  her 
decision  will  be  pronounced  on  the  testimony  of  impar-» 
tial  history  ;  and  that  from  her  awfiil  sentence  there  lies 
DO  appeal. 


TUESDAY,  February, 26. 

THE  Court  opened  at  about  half  past  ten  o*clock, 
A.  M.  the  Managers,  the  House  of  Representatives, 
and  the  Counsel  of  the  respondent  having  taken  their 
seats, 

Mr.  NICHOLSON,  as  one  of  the  managers,  ad- 
dressed the  court  in  reply  to  the  counsel  of  the  accus- 
ed.    He  said  the  House  of  Representatives  having  im. 
peached  Samuel  Chase,  one  of  the  associate  justices  of 
the   Supreme   court   of   the    United   States,  of    high 
crimes  and  misdemeanors  ;  tlje  evidence  on  ^their  part 
having  been  adduced,  and  that  on  behalf  of  the  accus- 
ed, and  the  arguments  of  his  counsel  having  been  ful- 
ly and  patiently  heard,  it  now  became  his  duty   to  re- 
ply in  support  of  the  impeachment.     To  me,  Mr.  Pre- 
sident, said  he,  this  duty  is  an  unpleasant  one.     Upon 
all  occasions  and  under  all  circumstances,  the  office  of 
a  public  accuser  is  the  most  painful  that  can  be  imposed 
on  us  ;  but  it  is  more  peculiarly  so  when   the  objeft  of 
accusation  appears  before  us,  covered  with  age  and  in- 
firmities.    1  think  I  speak  the  sentiments  of  my  brother 
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managers  and  of  the  House  of  Representatives,  wlien 
,  I  say,  that  this  impeachment  never  would  have  been  in- 
stituted,  that  it  never  would  have  arrived  at  its  present 
crisis,  if  we  had  not  believed  that  the  best  interests  of 
our  common  country  required,  that  the  conduft  com- 
plained of  should  not  go  unpunished.  There  is  no 
nation  on  earth,  sir,  in  which  the  freedom  of  man  and 
the  consequent  happiness  of  society  are  not  inseparably 
interwoven  with  tlie  full,  free  and  impartial  administra- 
tion of  justice* 

"  £7h#  nalu9  ambobus  crit  commune  fiericulum,^* 

It  was  to  preserve  this  unity  of  safety,  to  avert  this 
common  danger,  that  we  thought  ourselves  bound  by 
the  most  solemn  obligation,  to  bring  these  charges  be- 
fore the  highest  tribunal  tof  the  nation.  We  may  in 
vain  make  laws  to  secure  our  property,  to  proteQ  our 
liberty  and  to  guard  our  lives,  if  those  to  whom  we  ap- 
peal, and  to  whose  decress  we  are  bound  to  submit^ 
shall  prove  unfaithful  in  the  discharge  of  their  duty. 
If  our  laws  are  not  faithfully  administered ;  if  the  holy 
sandVuary  of  our  courts  is  to  be  invaded  by  party  feeU 
^^g ;  ^f  justice  shall  suiFer  her  pure  garment  to  be  stain^ 
cd  by  the  foul  venom  of  political  bigotry,  we  may  in«-  , 
deed  boast  that  we  live  in  a  land  of  freedom,  .but  the 
boast  will  be  vain  and  illusory. 

In  this  point  of  view,  therefore,  this  cause  may  just* 
ly  be  palled  an  important  one,  I  need  not  however  urge 
its  importance  to  the  court,  for  the  feelings  of  every 
honorable  member  will  speak  its  importance  more  for* 
cibly  than  any  thijig  that  I  can  utter^  But  I  do  trust 
that  those  frequent  appeals  which  you  have  heard,  those 
frequent  instances  in  which  you  have  been  reminded 
that  posterity  will  pass  between  the  accused,  his  accus- 
ers and  his  judges,  will  have  no  influence  on  your 
minds.  A  desire  to  secure  the  approbation  of  poste- 
rity is  an  honorable  feeling  pervading  every  human 
breast,  and  is  almost  inseparable  from  our  nature  :  but 
to  secure  the  approbation  of  posterity,  we  must  take 
care  to  pursue  the  dictates  of  our  own  consciences,  and 
by  doing  justice  here,  trust  to  posterity  to  do  us  jus^ 
tice  too. 
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Our  country  it  is  true  ire  noV  looking  on  with  anxi- 
ous solicitude  for  the  event  of  this  cause  ;  but  the  sen# 
tence  which  they  shall  pass  will  not  depend  upon  the 
judgment  given  here. — To  the  world  and  to  posterity 
the  conviction  of  the  accused,  by  this  court,  will  not 
establish  his  guilt ;  andlthaixk  God,  as  the  case  has 
been  put  in  issue  between  us,  his  acquittal  will  not 
prove  his  innocence.  The  faQs  in  the  cause,  sir,  those 
fects  which  we  have  proved  by  the  most  undeniable  evi- 
dence, and  upon  which  your  judgment  must  be  given  ; 
thobe  facts  will  be  presented  to  the  eyes  of  the  world 
and  of  posterity,  and  upon  those  only  will  they  decide* 
If  it  should  ever  be  the  fortune  of  my  humble  name  to 
descend  to  posterity,  by  the  vote  which  I  gave  for  in- 
stituting this  impeachment,  and  by  my  conduct  in  dis- 
charging the  great  duty  now  committed  to  me,  I  cheer- 
fully  consent  to  be  tried.  To  this  awful  tribunal  I  wil- 
lingly submi^  If  the  judge  is  guilty,  posterity  will 
heap  on  him  all  that  odium  which  his  guilt  deserves,  if 
he  is  innocent,  letthatodiumbeturneduponhisaccusers* 

Because  Sidney  midRussell  bled  upon  a  scaffold,  have 
their  names  been  less  the  obje6ls  of  veneration  withposte- 
rity  ;  and  because  Scroggs  and  Jeffries  escaped  the  pu- 
nishment  due  to  their  crimes,  have  they  therefore  been 
less  the  objefls  of  universal  execration  h  No,  sir ; 
and  the  honorable  counsel  (Mr.  Hopkinson)  who  first 
addressed  you  on  behalf  of  the  accused,  gave  Us  him- 
self a  memorable  example  of  the  poor  respefl  which 
posterity  will  feel  for  the  decisions  of  those  who  have 
gone  before  them*  That  honorable  gentleman  told  you 
that  Warren  Hastings  was  impeached  for  the  murder  of 
princes  and  the  plunder  of  empires^ — and  yet  that  he 
was  acquitted.  But  is  there  any  who  hears  me  that  be. 
lieves  he  was  innocent  ? — If  we  read  the  history  of  that 
trial ;  if  we  look  to  the  facts  charged,  and  listen  to  the 
unexampled  eloquence  by  which  they  were  supported, 
our  only  wonder  will  be,  that  he  was  not  condemned. 
Sir,  it  has  been  said,  thai  those  plundered  millions  were 
tlie  best  witnesses  Jto  prove  his  innocence  ;  and  I  greatly 
fear  that  the  day  will  come,  when  the  )crying  blood  of 
those  murdered  princes   will  be  the  btst  Witnes:iesta 
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prove  his  guilt,  The  most  splendid  action  in  Edmund 
Burke's  life  was  his  accusation  of  Warren  Hasting  ; 
the  foulest  stain  upon  the  national  justice  of  England, 
ivas  his  acquittal. 

We  have  been  charged,  sir,  by  one  of  the  honorable 
counsel,  (Mr.  Harper)  with  having  endeavored  to  en- 
list on  our  side  the  sympathies  of  the  court.     Permit 
me  to  ask    what  sympathy  have  we  endeavored  to  ex- 
cite ?     What  feelings  have  we  endeavored  to  engage  ? 
Towhat  passion  have  we  addressedourselves?  None,  sir. 
We  came  here  to  demand  justice.     The  constitution 
has  placed  in  your  hands  the  power  of  punishing  guilt  i 
we  have  proved  the  guilt  of  the  person  accused,  and  at 
your  hands  we  demand  his  punishment. — To  your  con-- 
sciences,  and  your  understandings  we  appeal,  and  not 
to  your  feelings.     These  have  been  assailed  by  our  ad- 
versaries.    They  have  exhibited  their  client  to  you, 
covered  as  they  say,  with  the  frost  of  seventy  winters, 
and  have  endeavored  to  hide  the  magnitude  of  his 
crimes,  in  the  length  of  his  j'ears,  and  the  infirmity  of 
his  health.     In  attempting  to  eitcite  your  compassion, 
they  have  wished  to  drown  the  voice  of  justice,  and 
have  addressed  you,  not  as  judges,  but  as  men.     I  do 
trust,  however,  that  if  any  sympathy  is  to  be  excited, 
it  will  be  neither  for  the  accused,  nor  his  accusers* 
Let  your  feelings  be  turned  towards  the  nation  \     Let 

'your'   sympathy   be   awakened  for  those  who  are  to 
come  after  you,  for  by  the  sentence  which  you  pro-, 
nounce  in  this  case,  \X,  must  ultimately  be  determined 
whether  justice  shall  hereafter  be  impartially  adminis- 

,  tered,  or  whether  the  rights  of  the  citizen  are  to  be 
prostrated  at  the  feet  of  overbearing  and  tyrannical 
judges.  We,  who  arc  engaged  in  this  prosecution, 
feel  that  our  fathers  handed  down  to  us  a  glorious  birth- 
right, and  we  appear  at  this  bar  to  demand  that  it  be 
transmitted  to  our  children,  unimpaired,  and  unpollu- 
ted. Do  the  nation  justice,  and  you  will  do  justice  to 
us,  to  yourselves,  and  to  posterity. 

We  were  also  told  by  the  honorable  counsel  for  the 
accused,  that  when  we  found  the  accusJition  shrunk 
from  the  testimony,  and  that  the  case  could  no  longer  be 
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Slip  ported,  Ve  rc;sorted  to  the  forlorn  hope  of  contend** 
ing  that  an  impeachment  was  not  a  criminal  prosecution^ 
but  a  mere  inquest  of  office.  For  myself  I  am  free  to 
declare,  that  I  heard  no  such  position  taken.  If  de-* 
clarations  of  this  kind  have  been  made,  in  the  name  o£ 
the  managers  I  here  disclaim  them.  We  do  contend 
that  this  is  a  criminal  prosecution,  for  offences  commit* 
ted  in  the  discharge  of  high  official  duties,  and  we  now 
Support  it,  not  merely  for  the  purpose  of  removif^g  an 
individual  from  office,  but  in  order  that  the  punish- 
ment infli£led  on  him  may  deter  others  from  pursuing 
the  baneful  example  which  has  been  set  them. 

Nor  do  we  mean  to  take  another  ground  which  the 
counsel  for  the  accused  have  thought  proper  to  assign 
us,  for  we  never  entertained  the  most  distant  idea,  that 
nny  citizen  might  be  impeached.  It  was  with  no  little 
surprize  that  I  heard  such  doctrines  ascribed  to  us,  and 
I  was  astonished  to  hear  the  attorney  general  of  Mary, 
land  combating  positions  which  we  had  not  laid  down, 
sind  searching  for  argument  to  prove  that  which  we 
should  not  have^  hesitated  to  admit- 
But,  sir,  there  is  one  principle  upon  ^  which  all  the 
counsel  for  the  accused  have  .relied,  upon  which  they 
have  all  dwelt  with  great  force,  and  to  the  maintenance 
of  which  they  have  direfted  all  their  powers,  that  we 
cannot  assent  to — we  mean  to  contend  against  it,  be* 
cause  we  believe  it  to  be  totally  untenable,  and  be- 
cause it  is  of  the  first  impbrtance  in  the  decision  of  the 
question  now  under  discussion.  We  do  contend  that 
tri  sustain  an  impeachment,  it  is  not  necessary  to  shew 
that  the  offences  charged  are  of  such  a  nature  as  to  sub- 
jetl  the  party  to  an  indi6tment,  for  the  learned  counsel 
have  said  that  the  person  now  accused  is  not  guilty,  be- 
cause the  misdemeanors  charged  against  him  are  not  of  a 
nature  for  which  he  might  be  indicled  in  a  court  of  law. 
To  shew  how  entirely  groundless  this  position  is,  I 
need  only  pursue  that  course  which  has  been  pointed  out 
to  us  by  the  respondent  himself,  and  his  counsel.  I  might 
refer  to  English  authorities  of  the  highest  respedlabi- 
lity,  to  shew  that  officers  of  the  British  government 
have  been  impeached  for  offences  not  indiclable  under 
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any  law  whatever.    But  I  feel  no  disposition  to  resort  to 
foreign  precedents.     In  my  judgment  the  constitution 
of  the  United  States  ought  to  be  expounded  upon  its' 
own  principles,  and  that  foreign  aid  ought  never  to  be' 
called  in*     Our  constitution  was  fashioned  after   nonei 
other  in  the  known  world,  and  if  we  understand  the^ 
language  in  which  it  is  written,  we  require  no  assistance ' 
in  giving  it  a  true  exposition.     As  we  speak  the  Kn« 
glish  language,  we  may  indeed  refer*  to  £^nglish  autho^ 
rities  for  definitions,  as  we  should  refer  to  English  dic- 
tionaries for  the  meaning  of  English  \yords ;  but  upon 
this  is  upon  all  other  occasions  where  the  principles  of 
our  government  are  to  be  developed,  I  trust  that  the 
constitution  of  the  United  States   will  stand  upon  its 
own  foundation,  unsupported  by  foreign  aid,  and  that 
the  constru£lion  given  to  it  will  be,  hot  an  English 
constru6lion,  but  one  purely  and  entirely  American^ 

The  constitution  declares,  that  "  the  judges  both  of 
the  supreme  and  inferior  courts  shall  hold  their  com- 
missions during  ^e?(7fif  behavior.^^  The  plain  and  cor- 
re6l  inference  to  be  drawn  from  this  language  is,  that  a 
judge  is  to  hold  his  office  so  long  as  he  demeans  him- 
self well  in  it ;  and  whenever  he  shall  not  demean  him« 
self  well,  he  shall  be  removed.  I  therefore  contend 
that  a  judge  would  be  liable  to  impeachment  under  the 
constitution,  even  without  the  insertion  of  that  clause 
which  declares,  that  "  all  civil  officers  of  the  United 
States  shall  be  removed  for  the  commission  of  treason, 
bribery,  and  other  high  crimes  and  misdemeanors.'' 
The  nature  of  the  tenure  by  which  a  judge  holds  his  of- 
fice is^uch,  that  for  any  a6lof  misbehavior  in  office  he 
is  liable  to  removal.  These  a6ls  of  misbehavior  may 
be  of  various  kinds,  some  of  which  may  indeed  be  pu- 
nishable under  our  laws  by  iudi6lment ;  but  there  may 
be  others  which  the  law  makers  may  not  have  pointed 
out,  involving  such  a  flagrant  breach  of  duty  in  a 
judge,  either  in  doing  that  which  he  ought  not  to  have 
doi:e,  or  in  omitting  to  do  that  which  he  ought  to  have 
done,  that  no  man  of  common  understanding  would  he- 
sitate to  say  Im  ought  to  be  impeached  for  it. 
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The  words  **  good  behavior y^^  are  borrowed  from  the 
nglish  laws,  and  if  I  were  inclined  to  rest  this  case  on 
nglish  authorities,  I  could  easily  shew  that  in  ^  En- 
gland these  words  have  been  construed  to  mean  much 
more  than  we  contend  for.  The  expression  durante  se 
bene  geisserity  I  believe  first  occurs  in  a  statute  of  Henry 
VIIL  providing  for  the  appointment  of  a  custos  rotulo-- 
rurriy  and  clerk  of  the  peace  for  the  several  counties  ia 
England.  This  statute  recites^  that  ignorant  and  uh« 
learned  persons  had  by  unfair  means  procured  them«> 
selves  to  be  appointed  to  these  offices  td  the  great  in. 
jury  of  the  community,  and. provides  that  the  cusfos 
shall  hold  his  office  until  removed,  and  the  clerk  of  the 
peace  shall  hold  his  office  durante  se  bene  gesserit.  The 
^ason  then  for  makingthe  tenure  to  be  during  good  be- 
havior was,  that  the  office  had  been  held  by  incapable 
persons,  who  were  too  ignorant  to  discharge  the  duties ; 
and  it  was  certainly  the  intention  of  the  legislature  that 
such  persons  should  be  removed  whenever  their  inca- 
pacity was  discovered.  Under  this  statute,  therefore,  I 
think  it  clear  that  the  officer  holding  his  office  during 
good  behavior,  might  be  removed  for  any  improper  ex- 
ercise of  his  powers,  whether  arising  from  ignorance^ 
corruption,  passion  or  any  other  cause.  To  this  ex- 
tent however  we  do  not  wish  to  go.  We  do  not  charge 
the  judge  with  incapacity.  His  learning  and  his  ability 
are  acknowIec)ged  on  all  hands  ; — ibut  we  charge  him 
with  gross  impropriety  of  condu£l  in  the  discharge  of 
his  official  duties,  and  as  he  cannot  pretend  ignorance^ 
we  insist  that  his  mal-condufl  arose  from  a  worse 
cause. 

If,  however,  a  judge  were  not  made  liable  to  removal 
from  the  very  nature  of  the  tenure  by  which  he  holds 
his  office,  we  still  insist  that  every  judge  conducing 
himself  improperly  in  office,  comes  under  that  clause  of 
the  constitution  which  declares,  that  **  the  President, 
Vice-President,  and  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  for,  and 
convitlion  of,  treason,  bribery,  or  other  high  crimes 
and  misdemeanors.'' 
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We  do  not  mean  to  contend  against  a  position  w1ii<^ 
one  of  the  learned  counsel  took  so  much  pains  to  prove 
that  the  word  bigh  applies  as  well  to  misdemeanors 
to  crimes ;  nor  do  we  deem  it  important  at  this  time 
enquire  whether  a  civil  officer  of  the  United  States  a 
be  removed  for  offences  not  committed  in  the  dischar] 
of  his  official  duties.  It  will  be  time  enough  to  mal 
this  enquir}  when  the  case  presents  itself.  At  presei 
we  aver  that  the  party  charged  has  been  guilty  of  { 
high  misdemeanor  in  office,  and  that  he  ought  to  be  re 
moved  for  it. 

Here  however  we  are  met  by  being  told,  that  altho' 
his  condufil  may  have  been  improper,  yet  that  he  is  nol 
liable  to  impeachment,  unless  the  offence  was  of  such'i 
nature,  as  that  he  might  be  indifled  for  it  in  a  court  o! 
law. 

If  this  be  true  as  it  relates  to  a  judge,  the  constiti^ 
tion,  to  be  consistent  with  itself,  must  make  it  univer. 
sally  true  ;  and  yet  if  the  do6trine  be  admitted,  the 
constitution  will  be  found  to  be  at  variance  with  itself. 
Treason  is  an  offence  which  may  or  may  not  be  com- 
mitted  in  the  discharge  of  official  duty,  and  no  doubl 
the  party  committing  it  may  be  indided.  Bribery  is  ax 
offence  for  which  a  judge  may  be  indi6led  in  the  courts 
of  the  United  States,  because  an  aft  of  Congress 
makes  provision  for  it,  and  declares  the  punishment ; 
but  there  is  no  law  by  which  any  other  officer  of  th€ 
United  States  can  be  indiflcd  for  bribery.  If,  there* 
fore,  the  President  of  the  United  States  should  accept  a 
bribe,  he  certainly  cannot  be  indicted  for  it,  and  yet  no 
man  can  doubt  that  he  might  be  impeached.  If  one  ol 
the  Heads  of  Departments  should  undertake  to  recom- 
mend to  office  for  -pay,  he  certainly  might  be  impeach- 
ed  for  it,  and  yet  I  would  ask  under  what  law,  and  in 
%vhat  court  could  he  be  indifted  ? 

To  this  perhaps  it  might  be  answered,  that  bribery 
is  one  of  those  offences  for  which  the  constitution  ex- 
pressly provides,  that  the  officer  may  be  impeached — 
This  is  true,  but  let  us  proceed  further,  and  enquire 
whether  there  are  not  other  offences  for  which  an  officer 
may  be  impeached,  and  for  which  he  cannot  be  indi^« 
ed. 
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If  a  judge  should  order  a  cause  to  ht  tried  with  ele- 
^n  jurors  only,  surely  he  might  be  impeached  for  it, 
d  yet  I  believe  there  is  i>o  court  in  which  he  could  be 
dieted.  You,  Mr.  President,  as  Vice-President  of 
e  United  States,  together  with  the  Secretary  of  the 
reasury,  the  Chief  Justice  and  the  Attorney  General, 

Commissioners  of  the   sinking  fund,  have  annually 

your  disposal  eight  millions  of  dollars,  for  the  pur- 
)se  of  paying  the  national  debt.  If  instead  of  apply- 
g  it  to  this  public  use,  you  should  divert  it  to  another 
lanncl,  or  convert  it  to  your  own  private  uses,  I  ask 

there  is  a  man  in  the  world  who  would  hesitate  to.  say 
lat  you  ought  to  be  impeached  for  this  misconduct  i 
nd  yet  there  is  no  court  in  this  country  in  which  you 
3uld  be  indicted  for  it.  Nay,  sir,  it  would  amount  to 
3th  ing  more  than  a  breach  of  trust,  and  would  not  be 
idictable  under  the  favorite  common  iaw. 

But,  sir,  this  ground,  which  was  so  strenuously 
>ught  for,  will  probably  be  abandoned,  and  instead  of 
ur  adversaries  maintaining  that  the  offence  must  be  of 
n  indictable  nature,  they  will,  like  one  of  the  honor* 
ble  counsel,  (Mr.  Harper)  go  a  step  back,  and  say 
hat  it  must  be  a  breach  of  some  known  positive  law. 
rhus  they  will  endeavor  to  shelter  their  client  by  say- 
ng  that  there  is  no  act  of  Congress  declaring  it  illegal 
or  a  judge  to  deliver  his  opinion  on  the  law  before  coun- 
d  have  been  heard,  or  to  make  political  harangues 
rom  ;the  bench. 

There  are  offences  for  which  an  officer  may  be  im- 
)eached,  and  against  which  there  are  no  known  posi- 
ive  laws.  It  is  possible  that  the  day  may  arrive,  when  a 
j'resident  of  the  United  States,  having  some  great  po- 
itical  object  in  view,  may  endeavor  to  influence  the  le- 
gislature by  holding  out  threats  or  inducements  to  them. 
\  treaty  may  be  made,  which  the  President  with  soi;ne 
personal  view  may  be  extremely  anxious  to  have  ratifi- 
ed— The  hope  of  office  may  be  held  out  to  a  Senator; 
md  I  think  it  cannot  be  doubted,  that  for  this  the  Pre- 
sident would  be  liable  to  impeachment,  although  there 
s  no  positive  law  forbidding  it.  Again,  sir ;  a  mem- 
:)€r  cf  the  Senate,  or  of  the  House  of  Representatives 
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may  have  a  very  d**ar  friend  in  office,  and  the  Presideii 
.  may  tell  him  unless  you  vote  for  my  measures,  youi 
friend  shall  be  dismissed.  Where  is  the  positive  Ian 
forbidding  this,  yet  where  is  the  man  who  would  be 
shameless  enough  to  rise  in  the  face  of  his  country  and 
defend  such  condu6l,  or  be  bold  enough  to  contend  thai 
the  President  could  not  be  impeached  for  it  ? 

It  was  said  by  one  of  the  counsel  that  the  offence 
must  be  a  breach  either  of  the  common  law,  a  state 
law,  or  a  law  of  the  United  States,  and  that  no  lawya 
would  speak  of  a  misdemeanor,  but  a:s  an  a€l  violating 
some  ohe  of  these  laws.  This  do£lrine  surely  is  not 
warranted,  for  the  government  of  the  United  States 
have  no  concern  with  any  but  their  own  laws.  Ins 
state  court,  I  would  speak  of  a  misdemeanor  as  an  of- 
fence against  a  state  law  ;  in  the  courts  of  the  United 
States,  I  would  speak  of  it  as  an  offence  against  an  ad 
of  Congress ;  but,  sir,  as  a  member  of  the  House  oj 
Representatives,  and  a£ling  as  a  manager  of  an  impeach* 
ment,  before  the  highest  court  in  the  nation,  appointed 
to  try  the  highest  officers  of  the  government,  when  1 
speak  of  a  misdemeanor,  I  mean  an  a£l  of  official 
iniscondu£l,  a  violation  of  official  duty,  whether  it  b< 
a  proceeding  against  a  positive  law,  or  a  proceeding 
unwarranted  by  law. 

If  the  objection  that  the  offence  must  be  of  an  indiA' 
able  nature,  or  against  some  positive  law,  means  an] 
thing,  it  must  be  that  the  miscondufl  for  wliich  a  judgf 
or  any  other  officer  may  be  impeached,  is  either  madi 
punishable  by,  or  is  a  violation  of  an  a£l  of  Con* 
gress,  for  we  are  not  to  be  regulated  either  by  the  com* 
'  mon  law  or  a  state  law.  What  then  would  be  the  re* 
suit  f  I  have  pointed  out  several  instances  of  gross 
misconduct, '  in  violation  of  no  a^  of  Congress,  and 
yet  under  this  do£lrme,  he  is  to  be  permitted  to  pursue 
his  wicked  courses  until  every  possible  offence  is  defin« 
ed  by  statute.  This  too  would  teach  us  that  we  have 
done  wrong  heretofore ;  for  at  the  last  session  a  judge 
was  impeached  and  removed  from  office  for  drunkenntss 
and  profane  swearing  on  the  bench,  although  there  is 
no  law  of  the  United  States  forbidding  them*    Indeed  1 
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^o  not  know  that  there  is  any  law  punishuig  either,  in 
Ncw-Hanipshire,  where  the  offence  was  committed.  It 
ivas  said  by  one  of  the  counsel  that  these  were  indi£la« 
ble  offences.  I  however  do  not  know  where — certainly 
not  in  England.  Drunkenness,  is  punishable  there  by 
the  ecclesiastical  authority,  but  the  temporal  magistrate 
nevei  had  any  power  over  it,  until  it  was  given  by  a  sta- 
tute of  James  I.  and  even  then  the  power  was'not  to  be 
exercised  by  the  courts,  but  only  by  a  justice  of  th(» 
pe^ce>as  is  now  the  case  in  Maryland,  where  a  small  fine 
may  be  imposed. 

But  the  attorney  general  of  Maryland,  (Mr.  Martin) 
admits  that  offences  may  be  of  so  heinous  a  nature  tliat 
their  punishment  carries  infamy  with  them,  and  that 
though  not  committed  in  the  discharge  of  official  duty, 
yet  if  against  a  state  law,  the  party  may  be  impeached 
and  removed  from  office.^  This  though  not  very  mate- 
rial to  the  present  question,  may  serve  us  in  shewing 
how  inapplicable  the  doctrine  is,  that  the  offence  must 
be  against  a  state  law  or  the  common  law.  I  will  sup- 
pose that  in  New-Hampshire  there  is  no  law  punishing 
profane  swearing — In  Maryland  a  magistrate  is  autho- 
rized to  impose  a  fine  of  tSirty-three  cents,  and  if  this 
is  not  paid  instantly,  the  offender  may  be  put  in  the  pil- 
lory and  receive  thirty-nine  lashes.  The  punishment 
is  infamous,  and  if  inflidted  on  a  judge,  according  to 
the  idea  of  this  gentleman,  he  is  to  be  impeached  and 
removed  from  office.  If  the  same  offence  is  committed 
in  New- Hampshire,  the  judge  is  not  to  be  removed,  not 
because  he  has  been  guilty  of  a  lighter  offence,  but  be- 
cause there  is  no  state  law  punishing  it.  If  then  the 
state  law  is  to  be  made  the  criterion,  a  judge  in  Mary- 
land is  to  be  removed,  from  office  for  that  which  he 
might  do  with  impunity  in  another  state. 

To  carry  this  idea  a  little  further — There  was  onc^  in 
the  state  of  Connecticut,  and  may  be  yet  for  aught  I 
know,  a  celebrated  code  called  the  Blue  lanjos.  Under 
the  provisions  of  this  code,  I  believe  it  is  a  fa6t,  that  a 
captain  of  a  ship  was  tied  up  and  publicly  whipped,  be- 
cause, on  returning  from  a  long  voyage,  he  met  his 
wife  on  a  Sunday  at  the  front  door  and  kissed  her.  This 
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was  deeemed  a  high  offence,  and  was  igndminiously  pu- 
nished.    Now  if  wc  are  to  be  governed  by  the  state 
laws,  I  trust  the  blue  laws  of  Conne6licut  will  be   re- 
je£led,  and  that  our  graye  judges  may  be   allowed   to 
kiss  when    and  where    they    please,  as    to   their  wis- 
dom    shall      seem    meet,     without     incurring     the 
pains  and  penalties  of  an  impeachment.  This,  sir,  may 
be  somewhat  ludicrous,  but  I  hope  it  is  not  therefore 
the  less  illustrative   of  the   absurdity  of  the  doflrine  . 
contended  for.     It  has  been  said  that'  the   offences  for 
which  a  judge  or  other  officer  is  to  he  impeached,  ought 
to  be  defined  by    a£):  of  Congress.      This  is  impos- 
sible.     Such  is  the  multiplicity  of  passions   that  sway 
the  human  heart ;  such  is  the  variety   of  human  a6lion, 
that  a  code  of  laws  never  did  and  never  can  jexist,  in 
which  all  human  offences  are  defined.      The   constitu*  • 
tion  is  sufficiently  definite,  when  it  declares  that  a  judge 
shall  hold  his  office  during  good  behavior^  and  that   all 
civil  officers  shall  be  removed  for  bigb  crimes  and  mis^ 
demeanors*     The  law  of  good  behavior  is  the  law  of 
truth  and  justice.     It  is  confined  to  no  soil  and  to   no 
climate.     It  is  written  on  the  heart  of  man  in  indelible 
characters,  by  the  hand  of  his  Creator,  and  is  known 
and  felt  by  every  human  being.      He  who  violates  it, 
violates  the  first  principles  of  all  law.    He  abandons  the 
path  of  reditudc,  atid  by  not   listening  to  the  warning 
voice  of  his  conscience,  he  forsakes  man's  best  and  sur- 
est  guide  on  this  earth.     The  best  and  ablest  judge  will 
often  err  in  mere  matters  of  law,  but  as  to  principles  of 
limy,  in  discharging  atls  of  common  justice  to  his  fel- 
low men,  he  can  never  err  so  long   as  he   follows  con- 
science as  his  guide,  and  suffers  justice  to  be   the  only 
obje6l  which  he  has  in  view. 

How  far  judge  Chase  has  governed  himself  by  this 
great^  unerring  rule  of  human  afilion,  it  is  your 
province  to  determine  ; — how  far  he  has  excused  him- 
self by  his  answer  and  the  arguments  of  his  counsel,  I 
shall  now  beg  leave  to  examine,  premising  at  the  same 
time,  that  it  is  my  intention  to  confine  myself  to  the 
first  article. 

.  It  has  1:>een  alledged  by  the  counsel  for  the  accused, 
that  my  honorable  colleagues  have  argued  this  case  up. 
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oh  the  articles  and  not  upon  the  evidence ;  and  this  H\c* 
gation  contains  an  admission,  that  if  the  articles  are 
prove<l,  the  guilt,  of  the  party  is  established*  It  shall 
be  my  endeavor  to  shew  that  there  is  no  material  vari- 
ance between  the  charges  as  laid  in  the  articles,  and  the 
evidence  brought  to  support  them  ;  but  that  they  are 
amply  and  fully  proved  by  the  very  best  testimony  which 
could  be  adduced. 

One  of  the  learned  counsel  in  commenting  upon 
the  first  article  declared  that  he  discovered  but  a  single 
truth  in  ic,  which  was,  that  the  judge  had  formed  and 
reduced  to  writing  an  opinion  upon  the  law ;  and  that 
gentleman  as  well  as  the  attorney  general  of  Maryland 
labored  with  great  zeal,  and  with  much  display  of  ta« 
lent,  to  convince  the  senate  that  there  could  be  nothing 
wrong  in  this.  Unfortunately  for  these  learned  gentle- 
men, even  that  truth  is  not  to  be  found  in  it ;  for  by 
recurring  to  the  article  it  will  be  found  that  the  judge 
is  not  charged  for  having  formed  an  opinion,  or  for 
having  reduced  that  opinion  to  writing,  but  for  **  hav- 
ing rf<?/iv^r^(/ a«  opinion  in  writing,  on  the  question  of 
law,  on  the  construftion  of  which  the  defence  of  the 
accused  materially  depended,  tending  to  prejudice  the 
minds  of  the  jury  against  the  prisoner,  before  counsel 
bad  been  heard  in  his  defence.*^ 

In  this  we  find  no  charge  against  him  for  having 
formed  an  opinion,  or  for  having  reduced  it  to  writing, 
aiuLcertainiy  the  learned  counsel  might  have  spared 
themselves  the  trouble  of  proving  what  1  am  sure  .every 
member  of  the  court  was  fully  convinced  of  before, 
that  there  was  no  impropriety  in  a  judge's  forming  an 
opinion  on  any  subject  whatever,  whether  legal  or  phi-  • 
losophical.  It  is  not  however  unusual  for  skilful  advo- 
cates to  attempt  to  draw  the  attention  from  the  material 
points  in  dispute,  for  the  purpose  of  fixing  it  on  others 
of  little  or  no  importance.  Such  has  been  the  course 
pursued  by  our  adversaries.  But,  Mr.  President,  the 
real  charge  is,  that  Samuel  Chase  did,  upon  the  trial 
of  John  Fries  for  treason,  endeavor  to  prejudice  the 
minds  of  the  jury  against  him,  by  delivering  an  opi- 
nion  to  them  upon  the  law,   before  his  counsel  were 
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heard ;  and  this  too  in  a  ca^e  of  life  and  death,  where 
the  jury  had  an  ample,  uncontrolahle  right  to  decide  as 
Well  fhe  law  as  the  fa£t.  It  is  the  right  and  duty  of 
judges  to  inform  their  minds  upon  all  questions  of  law 
whatsoever,  but  it  is  an  unwarrantable  proceeding,  it  is 
an  unauthorised  assumption  of  power  in  them,  to  deli- 
ver that  opinion  to  the  jury  in  a  criminal  cause,  before 
the  jury  is  sworn,  and  before  the  counsel  of  the  pri* 
aoner  have  been  heard  in  his  defence. 

I  did  not  expect  to  hear  the  fa6t  denied  by  the  coun* 
sel,  but  I  did  expect  to  hear  it  would  be  admitted,  and 
attempted  to  be  justified.  This,  ho wevcr,  has  not  been 
done  ;  and  they  have  pretended  tp  deny  the  fact  by  in* 
sisting  on  an  impossibility  ;  I  had  almost  said  an  ab* 
surdity.  They  have  declared  chat  judge  Chase  did  not 
make  the  opinion  known,  but  that  it  became  public  by 
what  they  call  the  warm  and  improper  conduct  of  Mr. 
Xicwis.  Sir,  it  is  impossible.  What  are  the  facts,  as 
proved  even  by  their  own  witnesses  ?  That  judge 
Chase  handed  the  written  opinion  down  to  the  bar.  That 
it  was  put  into  the  hands  of  Mr.  Lewis,  who  without 
reading  it,  immediately  and  disdainfully  threw  it  from 
him,  Atclaring  that  bis  band  sbou/d  never  be  tainted  ty 
receiving  a  prejudged  opinion  in  any  case.  How  tlien 
I  ask  was  it  made  known  by  Mr.  Lewis  ?  He  refused  to 
read  it,  and  threw  it  from  him  with  the  correfl  feeling 
and  indignation  naturally  arising  from  a  high  sense  of 
the  injury  done  to  his  client.  No,  sir,  it  was  made 
public  by  judge  Chase,  as  I  will  presently  prove  beyond 
.  the  possibility  of  doubt,  in  the  hearing  of  the  whole 
pannel  of  jurors.  But  permit  mehere  to  meet  one  of 
the  honorable  counsel  ( Mr.  Harper)  upon  that  ground, 
to  which  he  defied  my  friend  who  first  opened  this  cause, 
(Mr.  Randolph.)  The  learned  counsel  avails  himself, 
he  says,  of  the  difference  between  a  general  opinion  and 
a  diredt  application  of  the  law  to  a  particular  c^se,  and 
insists  that  judge  Chase's  was  nothing  more  than  an  opi- 
nion upon  the  law  generally.  Here  I  meet  him,  and  if 
I  do  not  prove  that  the  judge  delivered  the  opinion ; 
that  he  applied  it  in  the  most  dire6l  terms  to  Fries's 
case  ;  tliat  he  knew  there  was  no  controversy  about  the 
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b^s,  dtid  of  course  that  ^he  defence  must  rest  upon  the 
bonstruflion  which  the  jury  woiijd  give  to  the  constu 
Eutional  definition  of  treason ;  that  he  publicly  pro- 
tiounced  the  opinion  so  as  to  make  an  impression  not 
>bly  upon  the  jiiKy,  but  upon  the  by-standers;  if  I  do 
lot  prove  all  this,  then  I  will  agree  to  surrender  this  ar* 
dele,  and  indeed  the  whole  impeachment. 

In  order  to  prove  this,  I  might  rest  satisfied  with  re* 
ferringthe  Senate  to  the  clear  and  pointed  testinDony  of 
IHr.  Liewis,  Mr.  Dallas  and  Mr.  Tilghman,  But  as 
Mr.  Rawle  and  Mr.  Meredith  do  not  recollefl  so  mucl). 
19  these  other  gentlemen,  and  it  bas  therefore  been  ar* 
^ed  that  the  former  must  be  mistaken,  because  it  is 
tokl  that  their  warmth  at  the  moment  gave  a  colouring 
iot  warranted  by  the  fads,  I  shall  not  rely  sdcly  on  the 
information  derived  from  them.  ButJ  mean  to  shew» 
Ihat  Mr.  Le\VisandMr  Dallas  are  supported  in  their 
statement  by  the  judge  himself,  while  Mr.  Rawle  and 
Mr.  Meredith  are  pointedly  contradifted  by  him*  In 
ruth,  sir,  it-wQuld  seem  as  it  the  counsel  (or  the  accused 
liad  entirely  forgotten  that  he  had  ever  filed  an  answer^ 
irthey  had  never  read  it.  We  alled^  that  the  judge  de* 
livered  the  opinion,  and  that  he  applied  it  direftly  to 
Fries*s  case  in  the  hearing  of  the  jury  \  they  deny  this* 
VlTe  have  proved  it  by  Mr.  Lewis  and  Mr.  Dallas,  they 
rciy  on  Mr.  Rawle  and  Mr*  Meredith  who  do  not  re* 
cblleA  it»     Let  u5  hear  the  judge  himself. 

In  the  14th  page  of  the  answer  the  judge  says  **  it 
Vh&  for  these  reasons  that  on  the  22d  of  April,  1800, 
[acknowledged  by  all  to  be  the  first  day  of  this  memo« 
rable  transaction, )  when  the  said  John  Fries  was  brought 
nto  court,  and  plated  in  the  prisoner^ s  box  for  trials 
but  before  the  jury  was  impannelled  to  try  him,  this  re- 
;pondent  informed  the  above  mentioned  William  Lew- 
s,  one  of  his  counsel,  the  aforesaid  Alexander  James 
Dallas  not  being  then  in  court,  that  the  court  had  delU 
ietately  considered  the  indictment  against  John  Fries 
Tor  treason^  and  the  three  overt  acts  of  treason  stated 
^Jbcrein :  that  the  crime  of  treason  was  defined  by  the 
ionstitution  of  the  United  States  i  that  as  the  Federal 
bgislature  had  the  power  to  make^  alter  or  repeal  laws^ 
I  44  ■     '    ' 
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so  the  judiciaty  only  had  the  po^er  to  declare,  expomid 
and  interpret  the  constitution  and  laws  of  the  United 
States/' 

Here  th€i>  we  find  the  attention  of  the  counsel  and  oC" 
every  body  else,  called  in  open  court  »to  the  case  o£ 
John  Fries^  and  all  the  witnesses  agree,  that  the  jury 
though  not  then  sworn,  were  in  the  box  for  that  pur* 
pose,  as  might  naturally  be  supposed  when  the  prisoner 
was  j>rought  in  for  triaL  We  find  too  ihat'the  court  had 
deliberately  considered  tlie  indictment  and  the  three 
overt  acls  of  treason  charged  in  it— Now  let  us'  see 
what  the  result  of  that  consideration  was :  in  the  15tb 
page  of  the  answer  tlie  judge  proceeds  with  the  -state* 
nient  then  made  by  him  from  the  bench,  in  which  he 
declared,  **  that  the  question,  what  a£ts  amounted  to 
treason,  was  a  qu  stiori  of  law^  and  had  been  decided 
by  judges  Pater  son  and  Peters  in  ihe  cases  of  Pl^ol 
and  Mitchell  and  by  judges  Iredell  and  Peters  in  the 
case  of  *  John  f  ries,  the  then  prisoner  at  the  bar^  in 
April  I79y.  That  judge  Peters  remained  of  the  same 
opmion  wVich  he  had  twice  before  delivered,  and  be^ 
this  respondent^  on  Jong  and  great  consideration^  con* 
cur  red  tti  the  opinion  of  judges  Paterson^  Iredell  and 
Peters.'^ 

What  opinion  was  it  that  judges  Iredell  and  Peter» 
had  before  given,  and  in  which  judge  Chase  then  pub- 
licly declared  that  he  concurred  ?  Why,  tliat  the  overt 
acts  charged  in  the  indictment  against  tries  did  amount 
to  trcasr>n,  for  upon  those  very  overt  acts,  the  judge 
himself  admits  Fries  had  belore  been  tried  in  April 
1799,  when  these  same  acts  were  decided  by  judges 
Iredell  and  Peters  to  amount  to  treason,  and  in  this 
opinion  judij^e  Chase  then  declared  that  he  himself  con* 
curred.  Here  then  was  a  full  expression  of  the  opini* 
on.  Here  it  was  publicly  pronounced  in  the  hearing  of 
the  jury,  in  the  face  of  the  prisoner,  before  his  counsel! 
were  heard  in  his  defence,  and  so  eager  was  the  judge 

•  Fries  had  been  tried  in  April,  1799,  for  the  same  offences,  and  hadg 
under  the  direction  of  the  court,  btcn  convicted  of  treason  ;  but  thS 
last  was  a  new  trial,  panted  in  consequence  of  supposed  prejudice  w 
some  of  the  jurors  who  sat  in  the  fonncr  trials  I 
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to  tnake  it  known  that  he  could  not  even  nraiit  nntil  the 
|ury  was  sworn.  Here  too  was  a  (*irect  application  of 
the  law  to  the  case  of  John  Fries,  then  about  to  be  tried 
for  treason,  by  which  application  of  the  law,  the  fate 
cf  the  prisoner  was  fixed,  and  all  hope  oX  life  entirely 
out  off.         , 

But  gentlemen  say  that  no  opinion  was  given  as  to 
facts.  True,  sir,  for  he  pet'fectly  knew  that  there  was 
sa  controversy  about  the  facts  \  these  were  all  adiuitted. 
And  because  he  knew  this,  his  offence  was  the  greater  ; 
for  when  he  was  convinced  the  facts  were  undisputed, 
he  placed  the  whole  case  beyond  the  reach  ol  hope,  by 
pronouncing  the  law,  before  the  jury  was  sworn.  That 
lie  did  know  there  was  no  dispote  aftx>ut  the  fact«  is 
proved  in  the  I2ih  page  of  his  answer, sin  which  \6 
says,  **  it  was  not  suggested  or  imdent^od  that  any  new 
crvidence  was  to  be  offered,"'  and  one  of  his  counsel, 
the  attorney  general  of  Maryland,  has  said,  that  the 
judge  had  the  use  of  Mr.  Hawlc^s  and  Mr.  Peter's 
notes  of  the  former  triat.  From  those  notes,  and  fronx 
his  (jonversatiwi  with  these  gentlemen,  he  became* per. 
fectly  acquainted  with  the  facts  in  the  case.  Knowing 
them  to  be  undisputed,  he  rcsolvetl  to  seal  the  doom  of 
the  wretched  prisoner,  hy  publicly  pronouncing  his 
opinion  before  the  trial  commenceii.  In  the  presence  of 
thLjury,  thereby  attempting  to  prejudice  their  minds 
against  any  thing  wnich  might  afterwards  be  urged  in 
bis  favor. 

The  learned  counsel  for  the  judge  having  dcrtied  that 
the  opinion  was  publicly  delivered,  they  endeavor  to 
give  a  colouring  to  the  transaction,  by  alleging  that  it 
was  delivered  to  Mr.  l^ewis  only,  as  counsel  for  the  pri» 
soner ;  and  this  they,  as  well  as  their  ciient  pretend  was 
intended  for  the  benefit  of  Fries,  in  order  that  himself 
and  his  friends  might  see  the  necessity  of  procuring  new 
testimony.  This  is  the  excuse  offered  by  the  judge  in 
the  12th  page  of  his  answer,  and  it  has  been  reiterated 
over  and  over  again,  by  his  counsel  at  the  bar*  Let  us 
>  examine  it,  and  determine  for  ourselves,  whether  this 
'  could  be  the  motive.  In  the  10th  page  of  the  answer, 
it  is  stated,  that  the  indictment  against  fries  wds  found 
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by  the  grand  jurr,  on  the  1 6th  clay  of  ApnU  1 
and  *wAjr  his  trial  was  appointed  to  be  bad  an  the  2 
day  of  the  same  moru/j.^^  TiiUa  six  clays  interve 
between  that  on  which  the  indictment  was  fouqd,  ai 
that  fixed  for  the  trial,  agreeably  to  the  judge's  o 
statement.  The  court  was  in  session  every  day,  a 
we.mal  iairly  presume  that  Mr.  Lewi^  and  Mr.  Dalla; 
both  being  extensively  engaged  in  lousiness,  atten 
constantly.  If  this  great  favor  to  Fries  was  intend 
and  there  was  a  wish  to  apprize  his  counsel  ot  the  opi 
nion  of  the  court,  in  order  that  new  testimony  might 
procured,  one  would  naturally  suppose,  that  some  oj 
portunity  of  conversing  with  the  counsel  privatefy^ 
might  have  been  embraced,  and  this  special  iavoti 
might  have  been  thus  conferred.  But  what  is  the  fa6l  t 
This  information  was  never  given  until  the  day  arrived^ 
whicl)  was  fixed  for  the  trial,  nor  uiUil  after  the  prisoner 
was  brpught  to  the  bar.  Was  this  a  time  to  procure 
new  testimony  ?  Did  it  afiord  any  opportunity  to  send 
fifty  or  sixty  miles  into  Northampton  couniy,  for  the 
purpose  of  bringing  other  witnesses  ?  Could  this  pes* 
sibly  be  the  motive  which  actuated  the  judge  i  Surely 
not — i  r  why  defer  it  to  ihe  very  latest  moment  preceding^ 
the  trial  ?  Why  deliver  the  opinion  publicly ^  not  only 
in  the  hearing  of  the  counsel,  but  of  the  jury,  and 
evt  ry  o  her  ptrson  present  ?  Sir,  I  am  persuaded  the 
court  V.  ill  agree  with  me,  that  the  reason  assigned  is^ 
as  it  has  been  stattd  in  the  replication,  an  unworthy 
evasion. 

The  counsel  (Mr.  Hopkinson)  who  first  addressed 
the  court  in  flivor  of  the  accused,  viewed  this  part  of 
the  subjefil  in  a  difierent  light.  He  very  ingeniously 
oflered  another  excuse.  He  considered  it  a  great  iavor 
done  to  the  prisoner,  not  because  it  was  intended  to 
give  him  an  opportunity  of  introducing  new  testimony, 
but  he  says  the  judge  declared  the  opinion  of  the  court, 
for  the  purpose  of  drawing  the  attention  of  the  counsel 
to  thobe  particular  points,  which  it  would  be  necessary 
for  them  to  argue,  in  order  that  the  error  of  the  court 
might  be  corrected,  if  it  was  an  erron  This  he  called 
a  very  great  advantage,  and  supposed  that  counsel  al^ 
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ivays  ought  to  be  thankful  for  it.  Such  a  course  majF 
$otnetimes  give  advantages,  but  in  my  judgment  the 
idisadvatitages  are  generally  much  greater.  On  that  oc* 
icasion,  h  )wever,  it  gave  no  advantage*  and  could  not 
ibe  intended  to  give  any.  The  court  knew  precisely 
"What  ground  the  counsel  meant  to  take.  One  of  them 
had  beeii  present  at  Fries's  former  trial,  and  we  are  told 
that  judge  Chase  had  the  benefit  of  his  notes,  as  well  as 
i>f  those  of  the  distrift  attorney.  He  knew  therefore 
perfectly  well,  that  the  points  intended  to  be  relied  on, 
were  precisely  those  which  he  had  peremptorily  decided 
against  them.  He  knew  that  there  could  be  no  neces* 
sity  for  drawing  the  attention  of  counsel  to  them,  for 
they  had  been  relied  on  at  the  former  trial.  This  there- 
fibre  could  not  be  the  motive,  and  is,  like  the  other,  no- 
thing  more  than  an  evasioi>. 

Let  us  see  too,  how  this  reason  or  excuse  will  cor« 
respond  with  the  principal  ground  oT  defence  set  up  by 
the  judge,  and  very  much  dwelt  on  by  his  advocates.  In 
the  12th  and  13th  pages  of  the  answer,  the  judge 
states  that  there  were  more  than  one  hundred  civil 
causes  then  depending  in  the  court,  and  he  conceived 
that  an  early  communication  of  the  court's  opinion 
would  tend  to  the  saving  of  time.  Now  permit  me  to 
ask  if  any  time  whatever  could  be  saved,  if  as.  the  gen- 
tleman supposes  it  was  the  intention  of  the  court  to 
draw  the  minds  of  the  counsel  to  the  particular  points 
stated  in  the  judge's  opinion  ?  For  it  must  be  conce* 
ded,  th^t  if  the  counsel  were  to  attempt  to  convince  the 
coutt  that  their  opinion  was  erroneous,  no  time  whate- 
ver could  be  saved,  as  the  very  attempt  itself  would 
tend  to  t^e  consumption  of  that  time  which  the  judge 
deemed  so  precious. 

^  I  have  therefore  proved  that  the  opinion  was  publicly 
delivered ;  that  it  was  applied  by  the  judge  in  diredr 
terms  to  the  case  of  Fries,  in  the  presence  and  hearing 
of  the  jury,  who  were  to  decide  upon  his  life  and  death, 
thustendmg  to  prejiidice  their  minds  against  him  ;  and 
1  flatter  myself  I  have  also  proved  the  entire  futility  of 
those  excuses  which  have  been  setup  for  him,  as  well 
by  himself  as  by  his  counsel. 
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Much  has  been  «aid  with  a  view  to  convince,  ih^ 
court  that  the  opinion  'thus  delivered  was  a  correfk  oae, 
and  it  has  therefore  been  argued  that  his  conduct  wa»^ 
perfeflly  justifiable.  For  my  own  part  I  consider  it  to- 
tally immaterial  in  the  present  case,  whether  the  doc- 
trine of  treason  as  laid  down  by  the  judge  was  corrcft 
or  not;  for  even  if  it  were  correft,  the  time  and  man« 
ner  of  delivering  it,  and  the  persons  to  whom  it  was 
delivered,  form  the  substance  of  the  charge  against 
him.  It  is  a  misdemeanor,  a  high  misdemeanor  in  a 
judge,  wantonly  to  give  an  opinion  upon  arty  case 
which  is  to  come  before  him,  previously  to  the  swear- 
ing of  the  jury;  and  the  offence  is  made  much  greater  by 
the  opinion  being  publicly  declared  in  the  presence  of 
the  jury,  who  ought  to  come  to  the  trial  of  every  cause 
with  minds  wholly  free  from,  prepossession  against  ei» 
ther  party. 

Although  the  judge  has  said  in  his  answer,  that  no 
gentleman  of  established  reputation  for  legal  knowledge 
woukl  deliberately  give  a  contrary  opinion,  yet  I  have 
not  the  slightest  apprehension  that  any  little  reputation 
which  I  may  possess,  can  be  in  any  manner  aflfeCled  by 
my  expressing,  as  I  now  do,  my  entire  convidion  that 
the  dodtrine  of  treason,  as  laid  down  in  Fries's  case, 
is  wholly  repugnant  to  the  spirit  and  tneanmg  of  the 
constitution.  It  is  not  mv  intention  at  this  iime  to  en* 
tcr  into  an  argument  to  prove  this,  for  I  have  before 
said,  that  I  consider  it  quite  immaterial  in  the  present 
dr.scus^ion;  but  I  will  offer  some  few  observations,  to  de-« 
xnonstratetothe  Senate  that  there  was  nothiiii^  very  un- 
reasonable in  the  wish  expressed  by  Mr.  Lewis  and 
Mr.  Dallas,  to  shew  that  t.>ecai^titution  wa^  suscep* 
tible  of  another  construc\ion. 

The  constitution  declares,  that  ^^  trcascm  against  the 
United  States  shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort."  John  Fries  was  indicted  lor  levying  'v>ar 
against  the  United  States,  and  the  iatls  I  believe  wtre^ 
that  he,  with  some  others,  did,  in  a  lot cible  manner, 
rescue  some  prisoners  from  the  maislial  of  Pennsylva^ 
nia.     This  was  called  a  resistance  to  a  law  of  the  Uni* 
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ted  States^'  and  by  construflion^  was  determined  at  the 
rormer  trial  to  be  the  treason  of  levying  war.  It  was 
in  opi>Obitioji  to  this  construfilion  of  the  constitution  . 
fcliat  Mr.  Lewis  and  Mr.  Da. las  wished  to  be  heard.  It 
was  ceruinly  not  a  very  extravagant  wish  on  their  part, 
for  it  ought  to  be  recolle^od  that  we  are  a  young  nation^ 
aod  it  is  deeply  interesting  to  us  all,  that  the  constitu*- 
lion  of  the  United  States  should  not  receive  a  con^* 
str'i£lion  unwarranted  by  its  lette i*.  After  the  deci* 
sioiis  had  taken  place  in  the  courts,  upon  the  western 
insurre6lion,  ( I  mean  in  the  cases  of  Vigol  and  Mit« 
chel )  CoBgress  had  /passed  an  a^f)  declaring  that  to  resist 
a  law  of  the  United  States*  should  be  deemed  a  high 
misdemeanor,  punishable  by  fine  and  imprisonment ; 
andthry  had  before  provided  by  the  a6V  of  1789,  that 
to  rescue  prisoners  from  the  custody  of  the  marshal^ 
should  also  be  punishable  by  fine  and  imprisonment. 
Mr.  Lewis  and  Mr.  Dallas  were  desirous  of  shewing^ 
that  Fries's  case  came  within  the  provisions  of  these 
laws,  and  that  his  offence  was  not  of  such  a  nature  as 
to  forfeit  his  life.  They  also  wished  to  have  an  oppor- 
tunity of  proving,  that  the  terms  levying  war  ought  not 
to  receive  the  same  constru6lion  here  as  in  England.  To 
eonvince  the  Senate  that  they  were  not  singular  in  their 
ideas,  and  that  the  constru6lion  given  by  the  coiirt  has 
not  been  unanimously  assented  to,  I  shall  take  the  lu 
berty  of  referring  to  an  author  of  merited  reputation, 
to  whom  I  believe  our  adversaries  will  not  refuse  their 
respefl.  Judge  Tucker  of  Virginia,  in  his  valuable 
edition  of.  Blackstone's  Commentaries,  in  the  appen- 
dix to  the  4th  volume,  under  the  title  Treason^  aft^r . 
recitihg  that  part  of  the  constitution  relating  to  the  sub- 
je6l,  observes, 

*«  It  is  probable  that  no  part  of  th«  conftitution  of  the  U.  S.  was 
fupposed  to  be  lefs  fusceptible  of  various  interpretations  than 
that  which  defines  and  limits  the  oiFi^nce  of  treafon  againft  tho 
n.  S.  thetextis  (bort,  and  until  comments  upon  it  appeared , 
mifTht  have  been  deemed  explicit;  it  is  as  follows : 

«•  ^ reason  againft  the  U.  S,  (hall  confift  only  in  levying  war 
again  ft  THBM,  or  in  adiiering  toTHEiK  emmies^  giving  thexo^mid 
and  €mfirt  ♦.'* 

•  Article  5: 
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<^  from  tSit  dechtfttion  contained  in  the  conftitutiicm  ,of  ti^- 
X5.  S.  the  fupreme  law  oftbe  land»  and  th«  fountain  bpth  of  %hii 
authority  of  the  govcrnnkent  and  of  tlie  crime  againft  it^  a  plaia' 
man  might  draw  conclufions  very  different  from  the  artificial  rca^f 
Ibning  and  fubtie  refinement  of  technical  men  i  and  fecit .g  that^ 
li^inftroment  is, to  be  regarded  as  the  a£l  of  the  people  of  rhe; 
U.  S*  both  collediveljr  and  individually,  it  might  fe^m  reaibnabl^* 
that  the  interprrtatation  of  nine  hundred  and  ninety-nine  pkua^- 
men,  who  were  parties  to  it,  ought  to  ferve  as  a  guide  to  thdT 
thoufandth  man,  who  may  happen  to  De  called  upon  to  ezpoonU  i€#  i 
But  at  technical  men  are  not  very  apt  to  refpe£l  the  opinions  of . 
fttch  as  have  not  been  educated  in  the  fajne  habits  with  themfc;lve9»: 
».  the  probability  iS)  that  the  opinion«>  of.  one  man  in  a  thoufand  or 
rather  in  a  hundred  thoufand,  will  overbalance  that  oP  the  re(t^ 
of. the  community,  unltfs  the  latter  fhould  deem  it  an  obje£l 
worthy  of  their  attention  to  ezprcfs  their  opinion,  in  fome  way< 
that  may  be  regarded  as  obligatory  upon  the  few  who  difient  from* 
them. 

<*  As  new  fangled  and  artificii'  treafbns  have  been  the  great 
engines  by  which  violent  fadlions  in  free  dates  have  ufuail^ 
wreaked  their  alternate  malignity  on  each  other,  the  convention 
have,  with  great  judgment,  oppofed  a  barrier  to  this  peculiar  dan- 
ger, by  inferring  a  conftitutional  definition  of  the   crime  */' 

<*  Judge  Wilfon,  in  the  firft  charge  which  he  delivered  in  the 
federal  circuit  court  of  Pennfylvania,  exprefi^d  himC-lf  thus  on 
the  fubjef):.  <It  well  deferves  to  be  remarked,  that  with  regard 
to  tirealon  a  if/tv  and  ^rraf  improvement  has  been  introduced  into 
the  government  of  the  U.  S. :  Under  that  government  the  citi^ 
sens  have  not  only  a  legal  but  a  c^nflituttonal  security  againfl:  the 
ixtension  of  that  crime,  or  the  imputation  of  treafon.  l^eafons 
capricious,  arbitrary  and  eonstruBive  have  often  been  the  moft 
tremendous  engines  oi  despotic  or  legislative  tyranny  f  / 

<*  Judge  Iredell  on  a  fimilar  occafion  in  South-Carolina,  ob« 
ferves-^^Treafons  con  fill  in  tW9  articles  $nlj  $  levying  war  agaiuft  > 
the  U.  S.  or  adhering  to  their  enemies,  giving  them  aid  and com«* 
fort.  The  plain  iefimtion  of  this  vCias^  was  juftly  deemed  of  fucb 
moment  to  the  liberties  of  the  people,  that  it  was  made  a  part  of 
the  couftitution  itfelf.  None  can  fo  highly  prize  the  importancd 
of  this  provifion  as  thofe  who  are  belt  acquainted  with  the  ahusei 
which,  have  been  pra£lifed  in  other  countries  in  prosecutions  ht 
this  offence.  No  man  of  humanitj  can  read  them  without  the  high* 
est  indignatimg    nor  in  particular,  can  they  be  read  by  any  citizen 

♦  2  Fcdcralift,  No.  43. 
i  Carey's  American  MufeuOi  Volume  7y  pa.  W. 


I 

hi  Atfiefica;  without  eihotibiis  of  |^atitiide/or  the  mttcK  happicf 
fitiiadon  of  his  own  country  *; 

"  Such  probably  were  the  opiniohs  of  the  citizens  of  America 
$n  general,  when  they  adopted  the  conftitiition  ;  but  technical  men 
liave  fihc^  made  fonie  important  inferences  and  deductions  from 
€he  «se  of  fome  words  in  that  definition,  which  are  to  be  found  in 
the  ftatute  of  treafdns  in  England  f ,  from  whence  they  conclude^ 
that  the  decifions  made  upon  that  a£k  in  England,  during  a  pe<« 
fiod  of  near  five  hundred  years^  howerer  contradi^ory  or  incon- 
fiftent  they  may  be  with  the  teit  or  with  each  ether,  have  been 
mdtptcd  alfo  by  the  conftitution»  <  as  a  iireBion  whereby  the  C9urtt 
arc  to  understamd  the  appttcaiion  of  that  zGt  %•  And  it  has^  even 
6een  advanced  on  a  very  important  occafioii,  that  what  in  £n<« 
gland  is  called  cwstruBivi  levying  of  war,  in  this  country  muft 
Se  called  £r^^  levying  of  war  ||. 

"  It  is  on  the  authority  of  a  pafiage  in'  the  Mirro^  that  fir  Ed- 
ward Coke  lays  it  down$,  that  levying  war  againft  the  king  was 
trealbtt  by  the  common  law.  We  find  then  that  the  common  law 
lenfe  of  this  obfcure  phrafe,  as  fir  Matthew  Hale  calls  it**,  was 
ibe  bringing  in  §r  raising  an  army*  And  in  this  fenfe  it  is  probable 
(hat  every  man  in  America  [with  the  exception  perhaps  of  half  a 
do^en  lawyets]  underftood  the  term  levying  war,  irhen  the  cenfti-« 
ttttion  was  adopted :  and  in  this  fenfe  it  feems  to  be  ftill  under^ 
ftood  by  fome  geUtlenlen,  whofe  profeflioiial  talents  are  both  an 
honor  and  an  ornament  to  theit  country  ff  .'* 

Such  we  find  are  the  opinions  of  judge  Tucker,  an 
able  and  upright  lawyer,  who  thinks  that  the  constitu** 
tion  ought  to  be  construed  agreeably  to  the  plain  import 

^  Idem,  Vol.  XI T^    part  3,  pa«  36* 
t  25,  Edw.   IIL 

i  Trial  of  Fries,  p.  123  Sind  168. 
11  Thfc  parfage  ftands  thus.  «  If  you  expunge  what  is  a  diredl  IcVy* 
bg  of  war,  there  can  no  fuch  thing  as  tre  .fon  be  found  ;  either  thit 
law  is  wrong,  or  the  arguments  ufed  on  the  other  fide.  Gentlemen,  the 
law  ia  eftablifhedt  but  the  arguments  vanifh  like  vapour  before  th» 
morning  fun  ;  What  then  in  £ngland  is  called  constrttc  f«#  levying'  of 
war,  in  this  country  muft  be  called  di*^ect  levying  of  war,"  Trial  of 
FrteSy  p*  161.  I  fhould  incline  to  fuspeft  the  reporter  of  fome  mif- 
fcake  in  this  pauage,  but  it  would  feem  that  it  had  been  fubinitted  to 
Ike  infpedion  of  the  counfcl  to  whom  it  is  afcribed. 

}  3  Inft.  pa#  9* 

♦•  1  Hale^s  Hill.  P.  C*  143. 

^  Trial  of  Fries;  93,  99,  139,  fcc. 
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of  Its  language,  and  ought  not  to  be  involved  in  tecK« 
nical  abstruseness.  In  that  series  of  publications  enti- 
tied  the  Federalist,  written  at  the  conimencement  of 
the  present  government,  by  some  of  tte  ablest  men  in 
this  nation,  for  the  purpose  of  defending  the  coastitu* 
ition,  it  is  matter  of  boast,  that  treason  was  fully  defin« 
ed,  and  not  left  to  wild  and  arbitrary  construction.  But 
^'hat  avails  the  definition,v  if  the  constructive  treasons 
of  England  are  to  be  drawn  in  as  precedents  for 
us  ? 

Sir  Matthew  Hale,  than  whom  an  abler,  or  a  better 
judge  never  graced  the  English  bench,  tells  us  tliat  the 
words  levying  zi^ar,  were  formerly  construed  to  mtran 
•*  the  raising  an  armed  force  or  bringing  in  an  army,'* 
and  surely  such  to  a  man  of  plain  sound  sense,  would 
appear  to  be  their  true  meanmg  under  our  constitution. 
He  says  that  the  first  instance  which  he  finds  of  con- 
structive treasons,  was  in  the  reign  of  Henry  the  eighth, 
when  certain  persons  who  had  combined  for  the  purpose 
of  raising  servant's  vvages,  were  adjudged  to  be  guilty 
of  tevymg  war ;  and  the  next  was  in  the  reign  ol  Eli. 
2abeth.  Thus,  from  these  two  decisions  constructive 
treasons  became  fashionable,  and  scarcely  any  thing 
could  be  done,  but  arbitrary  judges  were  found  to  con- 
strue it  into  treason.  All  was  either  levying  war  or 
conspiring  agaitvst  the  life  of  the  king,  and  executions 
and  attainders  innumc^rable  followed.  iLvery  new  case 
formed  anew  precedent,  and  strengthened  the  old  ones. 
In  the  reign  of  Charles  the  second,  ^  number  of  ap. 
prentices  were  indifted  for  the  treason  of  levying  war, 
and  this  levying  of  war  consisted  in  their  having  pulled 
down  a  certain  description  of  houses.  Hale  was  then 
one  of  the  judges,  and  although  these  constructive 
treasons  had  been  fashionable  for  an  hundred  and  fifty 
years,  he  doubted.  His  brethren  however  over  ruled 
him,  and  these  decisions  in  the  worst  of  times  have 
governed  England  since,  and  ^re  now  to  be  introduced 
here  to  govern  us.  Hale's  reasons  for  diflfering  with  the 
other  judges  are  stated  in  his  pleas  of  the  crown,  and 
more  at  large  by  Keelyng  in  his  reports.  Although  he 
lived  in  bad  times  he  wished  to  make  them  better,  by 
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resisting  that  torrent  of  oppression  which  direatened  to 
overwhelm  the  subjefl.  I  am  sorry  to  add  that  since 
the  revolution  of  1688,  the  courts  of  England  have 
tliought  themselves  bound  by  those  prior  detcrmina- 
tions,  and  decide  accordingly.  But  wc  are  not  bound 
l>y  them<»  and  I  do  trust  that  they  will  be  rejefled.  It 
is  impossible  to  say  to  what  lengths  we  are  to  be  car- 
ried, but  I  cannot  help  feeling  some  alarm  when  I  find 
it  declared  by  Mn  Rawlc,  the  then  district  attorney^ 
upon  Fries*s  trial,  that  "  what  in  Engl^md  is  called 
constructive  levying  of  war,  must  in  this  country  be 
called  direct  levying  of  war.*'  (See  Fries's  trial,  p. 
161.) 

I  before  stated  that  I  did  not  mean  to  enter  into  an 
argument  against  the  correflness  of  the  court's  opinion ; 
nor  have  I  done  so,  but  have  offered  these  remarks  to 
shew  that  ic  was  not  unreasonable  in  Mr.  Lewis  and 
Mr.  Dallas  to  wish  that  another  constru6lion  of  the 
constitution  might  be  received.  The  counsel  for  judge 
Chase  seem  to  think  it  monstrous  that  they  should  have 
wished  to  argue  the  point  after  the  law  had  been  settled 
by  three  former  decisions,  which  had  taken  place  in  the 
course  of  four  years.  Let  it  be  remembered  that  sir 
Matthew  Hale  doubted,  after  the  lapse  of  one  hundred 
snd  fifty  years  from  the  first  of  these  constructive  trea- 
sons,* and  after,  for  aught  I  know,  one  hundred  and 
fifty  cases  had  been  decided.  Mr.  President,  far  from 
thinking  their  condudl  on  that  occasion  extraordinary^ 
I,  as  a  free  man  of  America,  most  cheerfully  accord 
them  my  thanks  for  the  stand  they  made  ;  and  1  do  hope 
and  trust,  that  if  ever  a  similar  case  should  occur,  in 
which  the  same  doftrine  of  construtlive  treasons  shall 
be'urgcd  to  a  jury,  men  like  Mr.  Lewi^  and  Mr.  Dallas 
will  be  found,  men  of  exalted  talents  and  extensive 
learning,  who  will  be  bold  enough  to  assert  the  rights  of 
the  citizen,  and  ^ve  the  constitution  of  their  country 
from  destruction. 

Another  justification  of  a  peculiar  nature  is  set  up  in 
defence  of  judge  Chase,  by  a  statemt^nt  m<tde  in 
Keelyng'jj  Reports.  It  is  there  said,  that  **  after  the 
hapfiy  restoration  of  Kjn^  Charles  the  2nd,  Sir  Or- 


lando  BridgmaHt  chief  justice  of  the  king's  bench/'  and 
some  s>ix  or  eight  others^  judges,  prosecutors  and  king'$ 
solicitors,  assembled  for  the  purpose  of  determining^  in 
what  manner  the  regicides  should  be  tried,  and  they 
setdcd  many  points  which  it  was  supposed  would  occur 
upon  the  trials.     This,  sir,  i%  an  unfortunate  period  to 
refer  to  for  justification  of  the  condu6i  of  judges  in  our 
day.     Never  was  there  a  moment  of  such  favirning  ser- 
virility  ;  never  was  there   a  period  of  such  unbounded 
licentiousness.     The  hope  of  reward  or  the  (ear  of  pu- 
nishment brought  almost  cver^  man  crouching  at  tho 
fogt  stool  of  the  throne,  and  all  uni^  ed  in  singing  Ho- 
sannas  to  the  king,  and  crying  aloud  for  the  crucifixion 
of  the   miserable  regicides,     This   conspiracy  ,  which 
has  been  quoted )  against  the  wretched  victims  whoa^ 
sacrifice  was  resolved  on^  was  headed  by  that  most  ser- 
vile of  all  servile  tools,    sir' Orlando Bridgman.     His 
character  and  those  of  his  brother  judges  who  conspired 
with  him,  may  be  collefled  from  the  charge  which  he 
gave  to  the  grand  jury  on  that  occasion.     It  will  be 
found  in  the  4th  volume  of  state  tri;ils,  and  it  will  there 
be  seen  how  flamingly  he*  talked  of  the  divine  right  of 
hings^  who  he  called  God^s  vicegerents  on  earth ;  their 
persons  he  said  were  too  sacred  (or  their  coudu6V  to  be 
enquired  into :  tbey  held  their  pomuer  Jrom  God^  and 
HDere  accountable  to  him  alone :  it  was  treason  in  their 
subjects  to  enquire  into  the  propriety  of  what,  they  did^ 
with  much  more  ol  the  same   cast.      These  are  the 
times,  these  the  men,  and  this  is  the  condud  now  in- 
troduced for  the  justification  of  judge  Chase.     If  they 
will  afford  him  a  justification  he  is  welcome  to  it  for 
me.     They  were  woeful  times  indeed — one  would  have 
thought  the  parliament  which  the  king  found  in  session 
iipon  his  return^  was  submissive  enough ;  but  he  wa$ 
not  satisfied,  and  finding  the   whole  nation   ready  to 
bow  at  his  nod,  he  ordered  a  new  one  defied,  and 
they  proved  so  compliant  to  all  his  wishes,  that  he  con- 
tinned  them  for  eighteen  years.  This  sufficiently  proves 
the  servile  spirit  of  those  whom  the  king  thought  pro* 
per  to  employ   on  this  noted  occairion,  and  it  is  no( 

much  to  Mr.  Kcelyng's  honor  that  \x%  W9s  ope  of  theou 
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The  points  which  they  did  settle  were  of  an  extraordt*' 
nary  nature,  and  one  of  them  was  read  a  few  days  since 
by  one  of  the  counsel  (Mr.  Key)  to  shew  that  Basset 
WAS  a  good  juror  in  Callender's  trial* 

If  however  this  famous  precedent  had  been  made  in 
the  best  of  times,  it  does  not  apply  to  the  present  case. 
For  these  judges  bad  ete  they  were,  yet  had  modesty 
enough  to  keep  their  opinions  to  themselves,  till  after 
the  trials  had  commenced,  and  did  not  deliver  them 
until  the  occasions  aros^  which  called  for  them.  Judge 
Chase,  we  have  fully  proved,  delivered  his  opinion  be« 
fore  hand,  publicly,  and  in  the  hearing  of  the  jury,  so 
that  the  authority  of  Mr.  Justice  Keelyng  and  sir  Or- 
lando Bridgman  does  not  justify  him.  He  outstripped 
even  them. 

Having  thus,  as  J  conceive,  fully  established  the 
first  specification  contained  in  this  article,  and  having 
answered  the  only  colourable  excuses  advanced  in  fa- 
vor of  the  judge,  I  shall  proceed  to  the  second  specifi* 
cation.  This  is  a  charge  against  him  for  ^^  restri6ting 
Fries's  counsel  from  recurring  to  such  English  autho* 
rities  as  they  believed  apposite,  and  from  citing  cer* 
tain  statutes  of  the  United  States,  which  they  deemed 
illustrative  of  the  positions  upon  which  they  intended 
to  rest  the  defence  of  their  client." 
,  The  restridion  is  in  some  sort  admitted,  for  we  are 
told,  that  the  counsel  on  both  sides  were  restri£led,  and 
Mr.'Rawle's  testimony  is  relied  on  to  support  this  al- 
legation. If  the  counsel  on  both  side3  were  restricted, 
it  was  a  restriction  of  a  most  curious  nature,  as  far  as 
it  related  to  the  district  attorney,  Mr.  Rawle';  for  the 
only  restriction  imposed  on  him  was  that  he  should  not 
defend  Fries,  which  his  duty  would  not  permit,  nor 
perhaps  his  inclination..  It  is  in  vain  therefore  to  talk 
about  both  being  restricted,  when  the  opinion  of  the 
court  was  all  on  one  side  ;  and  it  was  well  ascertained 
by  the  course  taken  by  Mr.  Rawle  on  the  former  trial, 
that  he  had  no  disposition  to  controvert  the  Uqctrine  of 
treason,  as  laid  down  by  the  court. 

That  the  counsel  of  Fries  were  prohibited  from  re. 
currio^  to  such  English  authorities,  as  they  believed 
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apposite,  and  from  citing  certain  statutes  of  the  United 
States,  I  consider  entirely  proved  by  the  testimony  of 
Mr.  Lewis  aifd  Mr.  Dallas.  Without  meaning  to  im- 
peach Mr.  Rawle's  veracity,  or  that  of  any  other  per- 
son, I  contend  that  Mr.  Lewis  and  Mr.  Dallas  are  en- 
titled t^  more  credit  than  he  is,  because  he  took  no  notes 
of  the  first  day's  proceedings,  and  is  contradicted  in 
many  very  material  points  by  the  admissions  of  the 
j'tdge  himself.  Mr.  Lewis  and  Mr.  Dallas  gave  their 
testimony  a  year  ago ;  they  have  confirmed  it  at  the  bar 
now%  and  are  supported  by  the  judge  in  his  answer^  as 
far  as  he  thought  it  prudent  to  go.  That  Mr.  Rawle 
is  contradicted,  and  Mr.  Lewis  and  Mr.  Dallas  sup- 
poned  by  the  judge  in  many  material  points,  I  will  pro- 
ceed to  shew. 

Mr.  Ra\^le  says  that  the  judge,  when  he  handed  the 
written  opinion  down,  declared  the  counsel  on  each  side 
were  to  have  a  copy,  and  another  copy  was  to  be  taken 
out  by  the  jury.  Mr.  Lewis  states  this  materially  diffe- 
rent, for  he  says  the  judge  declared  that  a  copy  w^^  f<7 
be  delhered  io  the  jury  as  soon  as  the  case  on  the  part  of 
the  prosecution  was  opened  of  gone  through.  Here 
these  gentlemen  differ.  Let  us  see  what  the  judge  says. 
In  the  15th  page  of  the  answer  he  says  he  stated  that 
♦*  three  copies  were  to  be  made  out,  one  to  be  delivered 
to  the  attorney  of  the  district,  one  to  the  counsel  of 
the  prisoner,  and  one  to  the  petit  jury ^  ajter  they  should 
ha'oe  been  impannelhd  and  heard  the  indictment  read  to 
them  by  the  clerks  and  after  the  district  attorney  should 
have  stated  to  them  the  law  on  the  overt  acts  in  the  in* 
dictment^  as  it  appeared  to  him.^^  Thus  Mr.  Lewis 
and  Mr.  Dallas  are  supported,  and  Mr.  Rawle  pointedly 
contradi6led. 

Again,  Lew's  and  Dallas  state  a  long  conversation, 
not  of  a  very  mild  nature  on  the  part  of  Lewis,  M'hich 
took  place  between  him  and  the  judge  on  the  first  day, 
in  which  the  contents  of  the  written  paper  were  very 
fully  disclosed  by  the  juc'ge.  Mr.  Rawle  recollefts 
nothing  ot  this,  but  expressly  says  the  court  when  thty 
handed  down  the  papers,  only  stated  that  they  had 
thought  proper  to  draw  up  their  sentiments  xof  the  law, 
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..  likely  to  arise  in  the  cases  of  treason,  in  order  that  they 
might  be  perfcftly  understood,  which  would  tend  to 
save  time.  He  does  not  recollefl  ihat  any  thing  more 
was  publicly  said  about  it  that  day.  In  the  14th  and 
16th  pages  of  the  answer,  the  judge  states  a  long  con- 
versation that  took  place  between  himself,  Mr.  Lewis 
and  Mr.  Dallas,  and  in  this  supports  the  testimony  of 
these  two  gentlemen,  while  he  contradi£ls  that  of  Mr. 
Rawle. 

Another  faft  in  which  Mr.  Rawle  differs  from  Mr. 
Lewis  and  Mr.  Dallas  is  as  to  John  Fries  being  in  couit 
that  day.  Mr.  Ruwle  does  not  recolle6\  that  he  was ; 
Mr.  Lewis  swears  that  jf  he  was  not  in  the  prisoner's 
box  at  the  moment  the  paper  was  handed  down,  he 
was  placed  there  a  few  minutes  after,  and  judge  Chase 
in  the  14rh  page  of  his  answer  expressly  states, .  that 
Fries  was  placed  in  the  prisoner's  box,  before  any  of 
the  events  occurred  which  form  the  subjedl  of  enquiry 
to  day. 

When  Mr.  Rawle's  memory  is  so  defeflive  as  to 
these  three  important  fafts,  in  the  statement  of  which 
Mr.  Lewis  and  Mr.  Dallas  are  so  strongly  supported 
by  the  judge  himself,  I  ask  if  their  testimony  ought  not 
to  have  infinitely  more  weight  than  his.  In  noticing 
these  contradifVions,  I  have  not  relied  on  my  own  notes 
of  the  evidence,  or  on  my  own  memory,  but  have  re- 
ferred to  the  three  printed  affidavits  of  Mr.  Rawle,  Mr, 
L^:wis  and  Mr.  Dallas,  made  out  by  themselves  last 
year,  and  corroborated  by  the  oral  testimony  which 
each  has  delivered  in  at  the  bar. 

I  must  therefore  be  permitted  to  insist  that  Fries's 
counsel  were  prohibited  from  recurring  to  F.nglish  au- 
thorities, and  from  citing  certain  statutes  of  the  United 
States.     It  is  fully  proved  by  Mr.  Lewis,  and  corrobo- 
rated by  Mr.  Dallas.     The  latter  was  not  in  court  when 
I    the  conversation  took  place  ;  but  coming  in  immediate- 
I    ly  after,  he  was  informed  of  it  by  Mr.  Lewis,  and  then 
.  stated  to  the  court  what  Mr.  Lewis  had  told  him.     The 
court  did  not  deny  it,  and  certainly  it  is  to  be  presum- 
ed, ifMr.  Lttwis   had   made  an  erroneous  statem«^nt  of 
fa£ts  to  Mr.  Dallas,  and  they  had   been  repeated  by 
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Mt.  tiiallas,  tlie  court  would  have  contradiAed  iheifli 
This  was  not  done,  and  both  these  gentlemen  noW. 
swear  that  they  were  prohibited^ 

Let  us  enquire  why  there  was  a  wish  oil  the  part  of 
the  prisoner's  counsel  to  recur  to  English  authorities; 
On  the  former  trial  of  Fries,  the  court  had  grounded 
their  opinion  upon  the  construction   which  h^d  been 
given  in  England,  to  the  words  levying'  Hvar.     The  dis- 
tri6l  attornev  and  his  assistant,  had  relied  on  the  same 
authorities^     The  counsel  for  the  prisoner  were  desi- 
rous of  shewing,  ab  they  themselves  have  stated,  that 
although  these  interpretative  treasons  had  been  admit^t 
ted  in  England  since  the  revolution  of  1688,  Jret  that 
they  were  founded  on  precedents  made  during  arbitrary 
reigns,  by  which  the  courts  in  England  afterwards  con- 
ceived themselves  bound*     I  haVe  already  shewn  to  you 
from  Hale^s  pleas  of  the  crown  ^  what  was  held  to  be 
the  plain  and  simple  meaning  of  the  words  levying  war^ 
antecedent  to  the  reign  of  Henry  VIIL  when  tbesel 
interpretative  treasons  were  first  introduced,  and  it  can- 
not be  doubted  that  the  objefi  of  Fries's  counsel  was 
to  convince  the  jury  that  the  constitution  of  the  United 
States  ought  to  be  construed  agreeably  to  the  plain  im« 
port  of  its  own  language,  without  being  subjeded  to 
those  wild  and   arbitrary  constru£liofls,  which  had  ori- 
ginated in  the  worst  of  times  for  the  worst  of  purposes^ 
The  reason  why  they  wished  to  cite  the  statutes  of  tho 
^United  States  I  have  before  mentioned  to  be^  to  shew 
that  the  offences  charged  against  Fries  were  of  such  a 
iiature  as  to  subjefl  him  to  fine  and  imprisonmeni  only^ 
and  not  to  a  forfeiture  of  his  life. 

But,  sir,  a  doctrine  as  novel  to  me  as  any  t  hav6 
lately  heard,  has  been  advanced  on  this  occasion.  A 
distin6\ion  is  attempted  to  be  taken  between  the  rigjbt 
of  the  jury  to  decide  the  law  as  well  as  the  faci,  and  their 
power  to  do  so.  I  have  always  thought  thai  in  criminal 
cases  the  jury  had  both  the  right  and  the  power.  This 
is  the  first  time  I  have  ever  heard  it  denied,  and  I  trust 
it  will  be  the  last.  This  right  is  one  of  the  most  valua- 
ble features  in  the  trial  by  jury,  and  if  a  jury  should  be 
80  servile  on  a  question  of  life  and  death,  to  surrender 
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tKeir  own  ojiinions  to  those  of  the  courts  they  would  bo^ 
tinworthy  of   the  name   of   freemen.      Although  the 
right  is   denied,  the  poujer  is   admitted.      I  contend 
therefore  that  the  power  includes  the  right.     For  if  they 
have  been  suffered  to  exercise,  this  power  for  more  thaa 
an  hundred  years,  without  being  restricted  by  law,  it 
surely  cannot  be  questioned  that  they  have  acquired  the 
righti     The  right  to  decide  both  the  law  and  the  fa6l  is 
admitted  in  England,  it  has  been  acknowledged  there  for 
more  than  two  hundred  years,  although  I  believe  an  in. 
stance   or  two  may  be  found  in  the  time  of  the  noted 
yeffries^  when  juries   were  attainted  for  daring  to  ex- 
ercise this  right.     The  power  to  attaint  however  has 
been  long  since  abolished,  and  no  instance  can  be  pro^ 
duced  since  the  revolution  of  1688,  in  which  a  verdidl 
of  acquittal  has   been  ever  set  aside,  because  the  jury 
have  ventured   to   decide  against  the  opinion  of  the 
courts     The  judge  m  his  answer  admits  the  right  of 
the  jury  to  decide  both  the  law  and  the  faft,  and  if  he 
had  not,  but  had  taken  the   ground   contended  for  by 
his    counsel,    I   should   have  considered   it   a  strong 
evidence  of  his  guilt  under  the  third  specification^ 

The  third  and  last  specification  charges  the  judge  with 
**  debarring  the  prisoner  from  his  constitutional  privi- 
lege ofaddressing  the  jury  (through  his  counsel)  on  the 
law  as  well  as  on  the  fa£t,  which  was  to  determine  his 
guilt  or  innocence,  and  at  the  same  time  endeavoring 
to  wrest  from  the  jury  their  indisputable  right  to  hear 
argument  and  determine  upon  the  question  of  law  as 
well  as  the  question  of  fatl,  involved  in  die  verdifl 
which  they  were  required  to  give.^^ 

We  do  not  contend  that  the  counsel  were  debarred 
from  addressing  the  jury  by  the  interference  of  sheriffs 
and  constables,  for  it  is  not  necessary  to  prove  the  ac- 
tual exercise  of  force.  But  we  do  allege,  and  we  have 
proved  it  by  Mr.  Lewis  and  Mr.  Dallas,  that  the  judge 
declared  on  the  first  day,  that  they  must  address  the 
court  and  not  the  jury.  I  have  before  shewn  that  thes^ 
gentlemen  are  entitled  to  more  credit  than  either  Mr. 
Rawle,  Mr.  Meredith,  or  Mr.  Tilghman,  for  their  tes- 
timony is  better  supported  than  that  of  the  others,  by 
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tlic  anstver  of  the  judFge.  It  ought  to  be  retnethbered 
too  that  they  were  more  particularly  interested  in  the 
transa6lion  than  the  rest  of  the  gentlemen,  and  tbers- 
fore  the  probability  is,  that  the  fafls  were  more  strongly 
impressed  on  their  minds. 

An  attempt  however  is  made  to  shelter  the  judge  from 
this  part  of  the   accusation,  by  saying  that  he  declared 
counsel  would  be  heard  although  this  opinion  was-given* 
Sir,  this  is  another  evasion*     The  opinion  itself  carries 
with   it   internal,  uncontrovertible  evidence  of  the  de- 
termination of  the  court  that  the   counsel  should  not 
address  the  jury.     What  is  the  principal  ground  of  de- 
fence, what  is  the  leading  reason  urged  for  giving  this 
'  extraordinary  opinion  before  the  jury  was  sworn  ?     It 
was,  as  the  judge  says,  and  as  his  counstlhave  argued, 
to  save  time.     They  state  tbat   there  were  more  than 
one  hundred  civil   causes  then  "pending,  that  the  delay 
of  business  in  Pennsylvania  had  been  long  a  subjc6l  of 
complaint,  and  the  judge  was  anxious  to  make  Fries'a 
trial  a  short  one,  in  order  that  they  might  have  time  to 
proceed  with  the  other  business.     Now  sufF^^r  me  to  en- 
quire how  time  was  to  be  saved,  how  the  trial  of  Fries 
was  to  be  shortened,  if  his  counsel  were  to  be  allowed 
to  address  the  jury  on  the  law  which  the  court  had  al- 
ready  decided  ?     Was  not  the  opinion  of  the  court 
given  for  the  express  purpose  of  preventing  ihem  from 
addressing  the  jary,  or  if  not   for  this,  let   me  ask  for 
what  purpose  it  v\as  given  ?     Was  it  to  prejudice  the 
minds  of  the  jury,  to  close  their  cars  and  then  under* 
standings  against  any  arguments  which  might  be  offered 
them?     Gentlemen  say  no.     Was  it  to  sa^e  time  ? 
This  was  impossible,  because  the  time  was  still  to  be 
occupied  by  the  counsel  being  permitted  to  address  the 
jury.     Why  then  let  me   again  ask  was  the  opinion 
given  ?     The  answer  is  rt- ady.     It  was  intended  to  pro- 
duce both  these  effects.     The  minds  of  the  jury  were  to 
be  pre-occupied  by  tlie  imposing  authority  of  the  court, 
and  in  this  manner  it  was  expected  to  deter  the  counsel 
from  addressing  them  on  the  law.     Nothing  therefore 
can  be  clearer,  than  that  the  counsel  were  prevented 
from  addressing  the  jury,  and  that  the  judge  "^^  ended* 
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'^ored  (in  the  language  of  the  article)  to  wrest  from  the 
Jury  their  right  to  hear  argument,  and  determine  upon 
the  question  of  law."  But  it  is  said  that  the  right  of 
the  jury  to  decide  the  law  does  not  give  them  a  dispen- 
sing power  over  the  law,  *and  that  therefore  they  are 
bound  by  the  opinion  of  the  court.  Nor  does  the  right 
of  the  court  to  decido  the  law  give  ibcm  a  dispensing 
power  over  the  law.  The  jury  have  a  right  to  decide 
the  law  and  are  not .  bound  by  the  opinion  of  the  court* 
In  order  to  enable  them  to  decide  corredly  they  have  a 
right  to  hear  argument,  and  any  •attempt  to  prevent  this, 
is  an  attempt  to  wrest  from  them  their  right  to  decide 
the  law,  and  is  a  high  misdemeanor. 

We  are  told  however  that  if  any  thing  wrong  was 
done  on  the  first  day,  ample  atonement  was  made  on 
thesecond«  It  is  true  that  the  judge  exhibited  some 
appearance  of  a  wish  that  the  counsel  would  proceed  on 
the  second  day,  but  Mr.  Lewis  well  remarked,  that  aU 
though  the  papers  were  withdrawn,  the  impression 
which  had  been  made  on  the  minds  of  the  jurors 
could  not  be  removed.  What  sort  of  an  atonement  too 
was  this  ?  It  carried  insult  with  it,  and  the  language 
in  which  it  was  made,  had  a  still  greater  tendency  to 
strengthen  the  impression  made  the  day  before.  The 
counsel  were  publicly  informed  they  might  proceed  as 
they  pleased,  but  it  must  be  at  the  hazard  of  tbei)r 
characters^  and  under  the  diredion  of  the  court.  Is' 
there  a  man  of  reputation  on  earth,  possessed  of  the 
^iliaHest  spark  of  feeling,  that  would  consent  to  disgrace 
himself,  by  addressing  a  jury  under  such  circum- 
stances? This  alone,  if  nothing  else  had  taken  place, 
was  sufficient  to  drive  them  from  the  defence  of  their 
client  ;  and  if  they  thought  that  their  abandoning  him 
might  eventually  save  his  life,  they  were  fully  justified 
in  doing  so. 

The  learned  advocates  for  the  judge  have  talked 
highly  of  the  independence  of  the  judiciary,  and  have 
asked  what  inducements  any  judge  could  have  to  a£l 
as  we  have  charged  judge  Chase  with  afting.  Are 
there  then  no  inducements  for  a  judge  to  swerve  from 
his  duty  \     Has  he  no  feelings  to  gratify,  and  is  it  im« 
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possible  for  him  to  become  a  partizan  V  Does  his  cha-» 
rafter  as  a  judge  divest  him  of  his  ambition  as  a  man  } 
Is  he  so   incorruptible  that   temptation   cannot  assail 

him  ?     Look  through   the  annals   of  other  nations • 

Read  the  history  of  England    for  the  last  forty  years. 
Judicial  independence  has  been  for  a  long   time  as  Hrell 
secured  there  as   here ;  and   yet  how  many  -  instances 
shall  we  find  in  that  country,  of  prosecutions  in  which 
the  feelings  of  the  ministry  had  been  engaged,  and  in 
which  their  influence  over  the  judges  has  been  too  fla* 
grant  to  be  mistaken  ?  '  In  Ireland,  miserable  Ireland, 
a  still  more  gloomy  prospefl  presents  itself.     They  too 
have  boasted  an  independent  judiciary  :  but  an  over-ru- 
ling  influence  has  crumbled  it  into  ruins.      The  demon 
,  of  destru6lion  has  entered  their  gourts  of  justice,  and 
'  spread  desolation  over  the  land.      Execution   has  fol- 
lowed execution,  until   die  oppressed,    degraded   and 
insulted  nation  has  been  made  to  tremble  through  every 
nerve,  and  to  bleed   at  every  pore.       Let  us  then^be 
warned  by  the  fate  of  Ireland.      In   state   prosecutions 
her  judges  look  to  the  castle — although  they   cannot  be 
put  down,  they  may  be  elevated.     Some  of  cur  judges 
have  been  elevated  to  places   of  high  political  import* 
ance ;  splendid  embassies  have  been  given  to  them,      I 
will  not  say  that  they  were  given  or  accepted  with   im- 
proper views ;  but  they  have    been   given,  and   surely 
they  hold  out  inducement  enough  for  a  judge  to  bend  to 
the  ruling  party.     It  is  our  duty  to  prevent  party  spirit 
from  entering^into  our  courts  of  justice.      Let  us  nip 
the  evil  in  the  bud,  or  it     may  grow  to   an  enormous 
tree,    bearing   destru6lion   upon  every  branch.      You 
have  now  an  opportunity  of  doing   it,  and  I  trust  you 
will  not  sufier  it  to  escape  you.     1  therefore   hope  that 
you  will  not  only  remove  judge  Chase  from  the  high  of- 
fice which  he  now  fills,  but  that  by  your  judgment  you 
will  forever  hereafter  disqualify  him  from    holding  any 
office  of  profit  or  trust  under  the   government  of  the 
United  States. 

I  have  thus,  Mr.  President,  gone  through  the  first 
article  of  the  impeachment,  and  will  not  encroach  upon 
the  odiers ;  their  elucidation  I  shall  leave  to  my  friend^, 
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^nho  will  follow  me.  A  sense  of  public  duty  alone 
\e(l  to  the  present  prosecution,  and  having  discharged 
^his,  we  shall  have  nothing  to  reproach  ourselves  witby 
4et  your  decision  be  what  it  may. 


Mr.  RODNEY. 
Mr.  President, 

AND  GENTLEMEN  OF  THE  SENATE, 

THE  present  trial  exhibits  a  speftacle  truly 
solemn  and  impressive.  A  man  who  holds  one  of  the 
highest  judicial  offices  under  the  government,  who^ 
from  the  period  of  the  revolution,  has  filled  many  of 
the  most  important  public  situations,  and  whose  hairs 
I  have  been  bleached  in  the  service  of  his  countfy,  is 
charged  before  this  dignified  tribuiwil,  by  the  Represen- 

•  tatives  of  the  American  people,  with   the  commission 

•  of  afts  in  violation  of  his  duty    as  a  judge,  and  of  the 
laws  and  constitution  of  the  land. 

On  one  hand  the  charaftef  of  an  aged  and  respefta- 
hW  individual,  which  may  be  dearer  to  him  than  the 
small  remnant  of  his  life,  is  involved  in  your  decision  , 
on  the  other  the  most  precious  rights  of  free  citizens, 
and  the  dearest  interests  of  society. 

The  mind  which  could  contemplate,  unmoved,  such 
a  scene,  cannot  feel  for  the  welfare  of  the  people,  or 
the  honor  of  the  nation  ;  and  must  be  equally  insensi- 
ble to  the  finer  sympathies  of  life   and   the  pruclice  of 
I     its  charities  and  affedions. 

I         The  public  anxiety  manifested  by  this  deeply    inter- 
esting trial  must  be  evident  to  all ;  a   trial  of  the   first 
importance  because  of  the  first   impression  ;  a  trial  not 
I      confined  to  a  single  a6l  in  the  condud  of  the  accused, 
I      but  embracing  a  variety  of  transaftions  at  different  pe- 
-   riods  of  hi^  life  ;  a  trial  which  departs  from  the  ordina- 
ry mode   of  decision,    whose  novelty    and  magnitude 
;     have  excited   so  much  interest  and   attention,    that   it 
I     jRccms  to  have  superseded  for  the  moment,  not  only  eve- 
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rj  other  grave  objeft  or  pursuit,  but  every  other  fashion^ 
fible  amusement  or  dissipation. 

The  task  of  prosecuting  is  aU^'^ays  very  unpleasant^ 
and  to  me  extremely  painful :  but  my  rule  has  ever  been 
not  to  suffer  private  considerations  or  personal  feelings 
to  stand  in  the  way  of  a  firm  and  independent  discharge 
of  public  duty. 

To  this  exalted  tribunal  I  look  with  confidence  for  a 
display  of  that  dignified  impartiality,  which  will  da 
credit  to  their  elevated  situation,  and  reflect  honor  on 
their  country.  You  will  raise  yourselves,  i  am  convin- 
ced, above  the  common  level  of  human  prejudices,^ 
personal  or  political,  and  will  suffer  no  considerations 
but  those  which  arc  perfectly  correct,  to  be  blended 
with  your  enquiries  or  mingled  with  your  decisions. 

Party,  it  is  true,  is  a  spirit  of  so  subtle  a  nature,  aa 
to  diffuse  i  self  almost  imperceptibly  over  the  humai^ 
mind  :  It  frequently  pervades  the  system  without  being 
felt,  and  sometimes  warps  the  judgment  whea  least  sus- 
pected. Against  the  influence  of  this  spirit  I  need 
scarcely  catiiion  the  judges  whom  I  have  the  honor  ta 
address.  It  cannot  approach  within  the  pale  of  thi^ 
court  or  enter  their  hallowed  nvalls, 

I  have  marked,  Mr.  President,  in  the  questions 
which  you  have  so  correctly  put  to  the  witnesses  in  the 
course  of  their  examination,  that  singleness  of  eyc^ 
which  looks  to  the  discovery  of  truth  alone,  without 
reference  to  the  party  whose  case  it  may  affect ;  whilst 
your  conduct  in  maintaining  that  order  and  decorum 
suita!>le  to  the  solemnity  of  the  opca^ion,  has  exhibited 
an  example  worthy  of  imitation. 

I  have  observed  wich  heartfelt  pleasure  and  honest 
pride,  the  unwearied  and  impartial  attention  paid  by 
the  members  of  this  court  during  the  progress  of  this 
momentous  cause.  To  my  mind  it  presages  a  decision 
worthy  of  themselves  and  serviceable  to  iheir  country,  • 
and  is  a  sure  pledge  that  their  determination  will  be  ho- 
n.st,  upright  and  independent. 

If  after  a  fair  and  full  enquiry  into  the  facts,  illustrate 
ed  by  the  arguments  for  and  against  the  accused,  and  a 
carciul  examination  of  the  law,  commented  on  by  those 
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hrhose  duty  Jt  is  to  support  the  impeachment,  and  thosft 
ivlio  are  opposed  to  it,  the  Senate  shall  be  of  opinion 
^hat  the  charges  have  not  been  substantiated,  and  pro- 
nounce a  verdict  of  acquittal,  believe  me,  sir,  I  as  a  ci-' 
liscn,  faithful,  obedient  and  affectionate  to  the  Idws  of 
my  country,  shall  most  cheerfully  acquiesce  in  the  de-' 
cision«  But  I  do  confidently  trust  that  ic  will  not  take 
place,  on  the  principles  or  the  precedent  established  in 
the  case  of  Warren  Hastings,  the  governor  of  Benj^al,' 
that  plunderer  of  India,  that  destroyer  of  the  people  of 
Asia,  that  devastator  of  the  East,  whose  crimes  were 
without  number,  and  whose  enormities  exceeded  cal- 
culation. What  fields  have  been  dyed,  what  streams 
have  been  tinged  wiih  the  innocent  blood  of  vi£lims 
sacrificed  on  the  altar  of  his  avarice  or  his  ambition! 
An  obligation  however  solemn,  a  treaty  however  sa- 
cred, interposed  but  a  weak  and  feeble  barrier  to  the 
views  of  his  personal  or  political  aggrandizement. 
Even  a  Zenana^  the  sacred  retreat  of^  women,  holy  and 
consecrated  to  the  fairest  work  of  the  creation,  by  the 
religious  customs  of  that  country,  has  been  violated 
whenever  the  silver  and  the  gold,  the  jewels  and  the 
diamonds  were  sufficient  objefts  to  attra6l  his  atten- 
tion or  gratify  his  rapacity. 

Beiore  I  proceed  to  the  discussion  of  those  facHs  and 
principles  moie  immediately  connefted  with  the  subject 
now  under  investij^ation,  permit  me  to  advert  for  a  few 
moments  to  the  manner  in  which  the  defence  has  -been 
eoiuluctcd.  I  shall  also  claim  your  indulgenc^e  for  a 
small  portion  of  time  uhilst  I  reply  (I  fear  in  a  desultory 
way  J  to  some  remarks,  and  notice  bome  matter  which 
has  been  blended  with  this  ca^e,  no  doubt  with  the 
view  of  giving  it  a  complexion  favorable  to  the  defence, 
but  which  I  humbly  conceive  to  be  rather  foreign  and 
extraneous. 

,"^  The  fascinating  voice  of  eloquence  and  the  deluding 
tongue  of  ingenuity,  tho'  excited  with  great  address, 
will  produce  no  other  eficct  before  this  tribuucd,  than  to 
excite  that  degree  of  pleasure  which  we  ull  feel  on  the 
display  of  professional  talents.  It  shuil  bu  my  duty, 
(because  1  believe  it  to  be  not  only  the  eluiy  but  the  ia- 
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terest   of  every  advocate  to  have  a  decision  on   argu- 
ment and  argument  alone)  to  avoid  every   thing    like, 
declamation,  and  to  address  you  in  the  sober  narrative 
of  fact,  and  the  temperate  language  of  reason. 

Tjbe  coun$Ql  for  the  aged  defendant  have  explored 
^'    every  avenue  to  the  human  heart  to  awaken  your  sensi- 
,^    bilities,  audhave  appcakd  to  your  passions   to  enlist 
ihem' under  tbeir  banners;  at  one  time   attempting  to 
excite  your  sympathies  \\\  favor  o* Mieir  unfortunate  cli- 
.^^cnt^  and  at.|i^other  endeavouring  to  kii4^fe.yojir  rcsent- 
Hieiiig  against  the.»pr.Q3e;putiqn.#t   A'hey  may  perhaps 
r"   _Jiave  hf ©a-  oceasionally  wthe  habit  of  tmtjressin^  those 
w;th  whose  fec^higstlky.coulQ  play  "^a^.  the  winds  do 
with  tht:  waves  ;.  and  a'niqjated  by  the  trophies  of  form- 
er  victories,  they  have  recurred  to^  the  same  means    of 
conquest  which  have   before  crowned  their   exertions 
with  success.     The  judges  of  this  court  are  no  doubt 
ahve  to  the  generous  feelings  of  sympathy  and  compas- 
sion, when  tin  object  presents  itself  calculated  to  excite 
them.     But  even  when  under  the  influence  of  this  mys- 
terious power,  they  will  always  remember  that  humani- 
1}  is  the  second  virtue  of  courts,  justice  the  first. 

You  have  been  more  than  once  solemnly  reminded^ 
that  the  decision  which  you  may  give  will  be  re-exa-« 
mined  by  those  who  succeed  you,  and  that  posterity 
will  re-judi^e  the  Judgment  which  you  iiyiy  pass  at  this 
time.  To  that  impartial  tribunal  let^  the  appeal  be 
made.  I  fear  that  wlien  future*  annals,  faithful  to  the 
cause  of  truth  and  justice,  shall  record  the  patriotism 
and  the  virtues  of  my  honorable  friend  who  gave  birth 
to  this  impeachment,  the  weeping  voice  of  history  will 
be  heard  to  deplore  the  oppressive  atls  and  criminal  ex- 
cesses of  the  judge,  who,  wiih  a  boldness  and  violence 
unparallelled  in  this  countr)  ^  seems  to  have  trampled 
underfoot,  as  if  conscious  of  impunity,  the  cstablisii- 
ed  piiueiplesof  law,  and  the  rules  of  decency  and  de* 
corum. 

The  defendant  himself  in  his  answer,  looking  beyond 
the  transient  scenes  ol  tiiis  world,  has  crcssed  the 
sti earn  of  time,  and  carried  us,  in  idea,  on  the  ocean 
of  eternity,  tu  the   footstool  of  that  throne  wliich  is 
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tvaslied  by  its  waves*  It  is  true  e^er  long  we  must  all 
iembark  on  that  voyage  from  which  no  mariner  returns  i 
and  be  borne  with  myriads  on  the  same  swell  to  the  judg- 
ment seat,  when  our  fates  will  be  decided  for  eter- 
nity. On  that  awful  day,  I  trust  we  shall  appear  with 
the  hopes  and  the  consolations  Which  beam  upon 
the  soul  from  the  everlasting  light  of  divine  revelation : 
That  whatever  frail  passages  may  chequer  the  volumes 
of  our  lives,  tho'  the  condudl  of  the  defendant  to- 
wards the  unfortunate,  unprotected  and  persecuted  Fries 
may  appear  scoredmatters  in  the  book  which  records  his 
deeds,  infinite  mercy  will  obscure  them  from  the  eyes  of 
infinite  purity ^  and  a  sincere  repentance  blot  them  out 
forever. 

It  struck  me  with- some  degree  of  surprize,  when  I 
heard  the  language  of  complaint  from  my  learned  friend^ 
(Mr.  Hopkinson  who  summed  up  the  evidence  on  thQ 
first  article  in  favor  of  the  accused,  because  this  im- 
peachment was  not  instituted  sooner.  He  seemed  to 
ask  with  an  air  of  triumph,  when  did  the  trans- 
actions take  place  upon  which  the  present  prosecution 
is  grounded  i  I  answer  with  confidence  they  took 
place  at  different  and  distant  periods.  Some  of  them 
as  far  back  as  the  year  1800,  and  others  but  yesterday^ 
as  it  were*  The  whole  linked  together  by  the  spirit  of 
persecution,  and  forming  a  chain  of  ofiences  against  the 
violat/ed  laws  of  the  country  and  the  insulted  justice  of 
the  land,  which  caunot  be  broken  by  testimony  or 
Weakened  by  argument*  And  yet  because  the  guar- 
dians of  the  people's  rights  and  liberties  have  submitted 
to  bear  with  patience  the  oppressive  a£ls  of  the  defend- 
ant, until  they  could  endure  them  no  longer^  because 
considering  him  cloathed  beneath  the  ermine  of  justice 
'with  the  common  infirmities  of  man,  they  have  been 
slow  to  anger,  and  have  waited  for  the  season  of  re- 
pentance and  reformation ;  the  very  lenience  and  for- 
bearance, which  they  have  manifested  by  their  conduct^ 
to  the  world,  are  forsooth  used  as  an  argument  against 
the  present  impeachment.  With  what  justice  or  pro- 
priety this  court  will  determine.  Had  they,  imitating 
the  example  of  the  accused^  employed  their  time  in  hunt- 
ing for  criminality,  and  the  instant  they  suspected  an  of- 
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fiance,  a  sentence  of  condemnation  succeeded,  quick  as 
the  thunderbolt  pursues  the  flash,  they  would  have  re- 
ceived, I  presume,  credit  for  the  zeal  and  promptness 
which  they  displayed  in  the  task  oi  prosecu- 
tion. Let  it  be  remarked  that  justice  is  of  sIoht 
pajce,  but  of  certain  step,  and  that  the  sufferings  and 
the  tears  of  the  innocent,  however  deeply  buried^  will 
rise  up  in  judgment  to  confound  the  guilty. 

The  House  of  Representatives,  so  far  from  deserv- 
ing blame,  in  my  humble  opinion,  merit  commendation 
for  the  reluctance  with  which  they  proceeded  to  ace  usa-» 
tion,  and  for  the  care,  caution  and  dignity  which  have 
marked  their  steps*  I  have  frequently  heard  an  unbe* 
coming  zeal  reprobated  in  a  prosecutor ;  but  never  be- 
fore did  I  hear  from  the  lips  of  a  comnsel  for.  an  offender, 
a  complaint  of  delay  and  remissness  in  charging  his  cli- 
ent with  guilt.  What  a  striking  contrast  does  their 
conduct  furnish,  compared  with  that  of  the  defendant ! 
They  betrayed  no  thirat  for  prosecution,  but  an  unwil- 
lingness to  accuse ;  no  eager  appetite  for  conviction^ 
but  an  anxious  desire  that  impartial  justice  should  take* 
place  between  the  publirc  and  an  individual,  whom  irre- 
sistible evidence  had  compelled  them  to  pres  nt  before 
the  highest  judicial  authority  of  the  nation.  Not,  it  is 
true,  for  the  murder  of  depotic  princes  whose  will  was 
the  law,  and  whose  laws  perhaps  were  as  sanguinary  as 
those  of  Draco ;  nor  for  the  plunder  of  empires, 
swayed  by  an  iron  sceptre  as  oppressive  as  the  dominion 
of  Hastings.  Far  other  crimes  are  laid  to  his  charge. 
The  defendant,  a  citizen  of  this  free  land,  sworn  to  sup- 
port our  mild  constitution  and  our  equal  laws,  and  bound 
by  his  oath  of  office  to  administer  justice  impartially, 
having  a  perfect  knowledge  of  his  du  y,.  (for  of  igno- 
rance the  whole  world  will  acquit  hin\)  stands  charged 
with  plundering,  in  the  holy  habit  of  a  judge,  a  jury  of 
his  country  of  their  most  sacred  rights,  and  injured  and 
insulted  freemen  of  their  constitutional  privileges. 

He  was  indeed  providentially  prevented  from  imbru- 
ing his  hands  in  the  blood  of  poor  Fries,  but  he  stands 
accused  of  shedding,  with  unfeeling  severity,  the  life 
blood  of  the  constitution  itself. 
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Such  are  the  crimes  for  which  he  is  arraigned  at  your 
bar^  and  which  one  of  the  gentlemen  has  been  pleased 
to  term  petty  offences.  In  the  dark  catalogue  of  cri. 
minal enormities,  perhaps  few  areto  be  found  of  a  deeper 
dye.  If  1  were  an  advocate  of  the  doctrines  of  con- 
structive and  cumulative  treasons,  of  which  the  learned 
judge  appears  td  have  been  a  great  admirer  and  a  zealous 
supporter,  1  "Would  say  that  he  himself  was  guilty  of 
judicial  trQ<)son  against  the  constitution  of  the  country, 
aiid  ihe  majesty  of  the  people. 

The  independence  of  the  judiciary,  the  political 
tocsin  of  the  day,  and  ihe  alarm  bell  of  the  nighty  has 
been  rung  through  every  change  in  our  ears.  They 
have  played  upon  dus  cord  until  its  vibrations  produce 
no  e£fcdt.  Tiie  sound  is  rather  calculated  to  stun  us 
into  an  insensibility  against  real  attacks,  for  the  poor 
hobby  has  been  literally  rode  to  death.  To  the  rationed 
independence  of  the  judiciary  I  am,  and  ever  have 
been  a  firm  and  uniform  friend.  But  I  am  no  advocate 
for  the  inviolability  of  judges  more  than  of  kings.  la 
this  country  I  am  afraid  the  doflrine  has  been  carried 
to  such  an  extravagant  length,  that  the  judiciary  may 
justly  be  considered  like  a  spoiled  child.  They  are  here 
placed  almost  beyond  the  reach  of  the  people,  though 
not  beyond  the  immediate  power  and  influence  .of  the 
executive.  I  wish  not  to  see  them  the  slaves  of  any 
administration ;  but  the  faithful  and  impartial  execu* 
tors  of  justice.  M^  desi  e  is  that  the  laws,  like  the 
pravidcnce  of  the  deity,  should  shed  their  protecting 
influence  equally  over  all. 

It  will  be  allowed  that  the  hopes  of  an  individual  are 
as  powerful  inducements  to  adion  as  his  fears.  Whe** 
ther  the  executive  can  depress  or  exalt  him,  his  influ- 
ence IS  equally  great.  Whether  he  can  punish  his  er« 
rors  or  reward  his  faults,  his  dominion  is  the  same^ 
We  all  know  that  an  associate  judge  may  sigh  for  pro- 
motion, and  may  be  created  a  chief  justice,  lyhilst  ex- 
perience teaches  us,  that  more  than  one  chief  justice 
has  been  appointed  a  minister  plenipotentiary.  These 
fadls  are  staring  us  in  the  face,  when  we  talk  of  judges 
being  indepeadent  of  the  government* 
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What  has  been  the  natural  effeft  of  such  conduct  ? 
Have  the  judges  stood  aloof  during  the  political  tern- 
peats  which  have  agitated  the  country  ?  Or  have  thejr 
united  in  the  lo  triumpbe  which  the  votaries  and  idoIaL* 
tors  of  power  have  sune  to  those  who  were  seated  in 
the  car  of  government.  Have  they  made  no  offerings 
at  the  shrine  of  party,  or  have  they  not  preached  politi- 
cal sermons  from  the  bench,  in  which  they  have  joined 
chorus  with  the  anonymous  scribblers  of  the  day,  and 
the  infuriate  instruments  of  faftion.  Let  a  recurrence 
to  past  events  decide. 

I  wish  to  be  understood  as  speaking  on  these  topics 
in  the  abstract,  and  not  with  a  view  of  imputing  impro- 
per motives  to  those  concerned  in  the  arrangements 
which  have  taken  place. 

The  people  of  the  United  States,  on  the  other  hand, 
have  no  offices  of  profit  and  emolument  to  bestow. 
They  have  no  post  immediately  in  their  power  to  give, 
except  a  station  in  the  House  of  Representatives,  which 
a  judge  would  not  accept  from  their  hands.  But  let 
me  ask,  was  there  no  vacancy  in  the  gift  of  the  execu- 
tive, to  which  the  defendant  could  aspire,  and  to  which, 
his  conduct  might  furnish  him  with  a  passport  or  a  let- 
ter of  introduction  ? 

Some  observations  have  been  made  on  the  indepen* 
dence  of  the  judges  in  England.  In  that  country  they 
are  removable  by  an  address  of  both  houses  of  parlia- 
ment. By  what  a  slight  tenure,  by  what  a  slender 
thread,  are  their  offices  held  !  The  voice,  nay  the 
whisper,  or  the  breath  of  the  minister  for  the  time  be- 
ing, may  remove  them,  and  yet  they  have  generally 
manifested  a  spirit  of  real  independence,  even  in  the 
season  of  alarm  and  terror,  of  which  I  fear  our  judges 
at  a  similar  period  cannot  boast.  But  in  that  country, 
a  scat  on  the  bench  is  considered  as  a  place  of  rest,  and 
they  look  not  beyond  it.  There  the  judges  are  not 
made  envoys  extraordinary  or  ministers  plenipotentiary. 

We  ought  not  to  be  imposed  upon  by  names  in  this 
country.  Give  any  human  being  judicial  power  for 
life,  and  annex  to  the  exercise  of  it  the  kuigly  max- 
im **  that  he  can  do  no  wrong,"  you  may  call  him  a 
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clge  or  a  justice,  no  matter  what  is  the  appellation,  and 
» u  transform  him  into  a  despot,  regardless  of  all  law. 
It  his  own  sovereign  will  and  pleasure. 
I  had  nearly  omitted  stating,  but  it  is  worthy  of  re- 
ark,  that  by  the  constitution  of  the  union,  the  chief 
Lstice  must  preside  in  case  the  President  is  impeached, 
id  if  the  President  can  at  any  time  send  him  out  of  the 
3untry  to  negociate  treaties  or  conventions,  he  can 
lost  effe<9ually  prevent  the  execution  of  this  salutary 
rovision,  and  shelter  himself  from  punishment. 

'1  hesc  ideas  are  thrown  out  in  reply  to  the  lengthy 
E^marks  on  judicial  independence,  to  which  it  was 
tated,  no  answer  would  be  given,  except  some  jargon 
bout  the  sovereignty  of  the  people  !  They  contain  a 
loncise  commentary  on  the  theory  furnished  by  the 
ext  of  practice. 

In  this  country,  where  the  people  are  justly  recognis- 
ed as  the  real   sovereigns   of  the  land,  and  the  only 
source  of  all  legitimate   authority,  it  is   wonderful  to 
observe  the  manner  in  which  it  is  too  much  the  fashion 
of  the  times  to  speak  of  them.     The  first  article  of  our 
political  creed,  that  all  power  emanates  from  the  peo- 
ple, cannot  be  attacked  by  argument,  and  yet  they  at- 
tempt to  turn   it  mto  ridicule.     On  this  head  they  are 
extremely  dextrous.     In  the  course  they  pursue,  they 
exhibit  all  the  skill  of  political  jockies.     They  admit 
the  principle  that  the  will  of  the  people  should  rule, 
because  forsooth  they  dare  not  dispute  it.     But  it  must 
not  interfere  with  their  own  views,  or  it  ceases  to  be 
that  awful   object,  that  just  and  legitimate  sovereignly 
which  commands  respect,  and  to  which  they  bow  with 
submission.     It  is  no  longer  the  voice  of  the  people, 
but  the  clamor  of  faction.     It  instantly  beofimes  politi- 
cal jargon,  grating  to  the  ears  of  those  who  claim  the 
exclusive  right,  as  if  anointed  with  holy  oil,  of  protect- 
ing the  people  from  the  violence  of  their  own  passions, 
or  in  plain  language,  saving  them  from  themselves  ! 

I  cannot  subscribe  to  another  doctrine  of  my  learned 
friend,  (Mr.  Hopkinson),  for  such  I  mdy  style  him, 
from  the  terms  of  intimacy,  at  an  early  period  of  life, 
that  the  people  after   delegating  a  portion  of  authority 
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for  their  own  welfare  and  advantage  to  different  deparfij 
ments,  and  subordinate  agents,  have  nothing  to  say  oi 
do  with  the  manner  in  which  such  authority  is  exercxsecL 
My  position  is  the  reverse.  1  he  people  should  watdj 
with  a  jealous  eye  over  those  wJiom  they  have  entrusted 
with  authority,  to  discover  whether  it  is  enacted  for 
their  benefit  or  perverted  to  their  detriment.  Whether 
it  is  exercised  for  the  public  good,  or  prostituted  to  pri^ 
vate  purposes.  This  is  the  rule  in  private  life^  and  it 
will  hold  equally  true  in  public. 

Suffer  me,  at  this  place,  to  notice  the  remarks  of  the 

y  learned  counsel  who  spoke  yesterdiiy  (Mr.  Harper) 
with  so  much  sensibility  and  feeling  for  his  client  o\\ 
the  change  of  parties  in  popular  governments,  and  the 
proscription^,  persecutions,  and  punishments  too  fre- 
quently inflicted  by  those  who  are  triumphant,  on  the 
fallen  victims  of  their  authority  ;  when  acts  innocent 
in  themselves,  because  against  no  known  law,  have 
been  converted  into  crimes  to  gratify  the  vindictive  pas» 
sions  of  the  victorious  against  those  whom  the  fortune 
of  political  war  has  placed  within  their  power.  No 
man  can  deprecate  more  sincerely  than  I  do,  such  a 
state  of  thmgs.     To  the  situation  of  affairs  in  this  coun- 

V  try,  I  presume  these  remarks  cannot  have  the  most  dis« 
tant  application.  If  they  were  made  with  reference  to 
the  present  administration,  to  the  executive  or  legisla- 
tive departments  of  the  government,  the  allusion  may 
perhaps  have  the  light  support  of  visionary  imagination^ 
but  has  no  substantial  foundation  in  reality.  It  may  be 
fancy,  but  it  is  not  fact. 

The  illustrious  chief  magistrate  of  the  union,  has 
furnished  a  precedent,  by  his  liberal  and  enlightened 
conduct,  of  which  the  lamentable  annals  of  mankind 
afford  no^examplc.  Under  his  wise  and  his  mild  gui- 
dance, what  auspicious  beams  of  public  sunshine  have . 
been  diffused  over  the  whole  face  of  the  country  ?  Un- 
til, to  the  discontented  few  the  language  of  the  Latin 
poet  might  justly  be  applied. 


"  Ofortunati  ntTnium  9ua  si  bona  norint. 
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/lightened  policy  has  been  adopted  in  conjunc* 
►rt  ^  /  the  lummoifs   cons' ellation  of  distinguished 

-^  Ay  by  whom  he  is  surrounded ;  whose  exalted 
araoters  and  talents  add  to  the  usefulness,  the  dig* 
:y  and  splendor  of  his  measures,  and  increase  to  an 
tent  almosr  incalculable  the  general  sum  of  the  happi« 
ss  of  this  great  and  independent  nation* 
Turning  our  eyes  to  those  who  have  exercised  the 
gh  and  responsible  functions  of  legislation,  we  find 
eir  a6^s  equally  deserving  commendation.  Their 
ocee:lings  are  calculated  to  excite  at  once  the  envy 
id  the  admiration  of  their  opposers  and  the  world, 
hey  breathe  not  the  fell  spirit  of  resentment  and  per- 
xution.  To  their  honor  be  it  spoken,  that  instead  of 
ilarging  the  circle  of  offence  they  have  reduced  the 
:ale  of  criminality.  They  have  abolished  an  odious, 
nd  I  believe  an  unconstitutional  sedition  law,  which 
ad  bf en  executed  with  a  rigor  and  severity  perfeftly 
ongenial  with  the  passionate  policy  which  gave  it  birth. 
7he  decrees  under  it,  if  not  written  in  the  blood  of  the 
ufferers,  were  written  in  their  tears.  A  more  dread- 
ul  engine  of  persecution  and  oppression  cannot  well  be 
onceived.  With  this  instrument  in  their  hands  they 
:ould  have  smote  their  enemies  and  shielded  themselves, 
t  would  have  been  a  sword  and  a  buckler,  but  they 
lisdained  the  idea. 

Actuated  by  the  best  motives,  with  the  honest  view 
>f  purifying  the  fountain  of  justice,  ami  restoring  the 
::haraders  of  the  American  bench,  they  are  now  en- 
gaged in  the  unpleasant,  but  indispensible  task,  of 
bringing  to  exemplary  punishment  a  judge  who  has  of- 
fended against  the  letter  and  the  spirit  of  the  constitu* 
tion,  and  the  well  known  statutes  of  Congress,  who 
has  violated  the  bounden  duties  of  his  office,  and  that 
high  legislative  a£l,  which  to  the  san6lion  of  a  law, 
added  the  solemnity  and  obligation  of  an  oath. 

In  this  important  undertaking  they  are  contending 
not  for  themselves,  but  for  posterity  ;  not  for  those  in 
power,  but  those  whom  power  has  fors»iken.  Against  all^ 
the  wild  theories  of  new  fangled  opinions  and  the  mon- 
strous iniquity  of  exploded   doctrines,    the  y  wish  to 
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teacK  a  Icssoti  of  instruction  to  future  judges,  that  w' 
intoxicated  by   the   spirit  of  party,  ihey  may  recoli  - 
the  scale  of  power  may  one  day  turn,  and  preserve  i 
^scales  of  justice  equal. 

We  have  now  arrived  at  an  important  point  of  : 
discussion,  comprehending  the  constitutional  doflrr 
of  impeachments.  On  this  ground  the  learned  coun> 
have  made  a  formidable  stand,  and  have  contended  for 
with  as  much/ zeal  and  perseverance  as  if  it  were  ti 
Thermopylae  of  their  defence*  The  reason  must  J  | 
obvious^  Conscious  of  the  weakness  of  their  cau^ 
upon  the  merits,  and  sensible  that  the  condnft  of  thci| 
client  will  not  bear  the  eye  of  scrutiny,  they  wish  :] 
preclude  investigation  by  arresting  us  at  the  ihreshol! 
of  enquiry*  To  proted  a  citadel  without  a  palladiup. 
they  have  endeavored  to  form  of  various  materials  j 
Scean  gate,  which  it  requires  no  stratagem  to  enter 
The  positions,  they  have  piled  together  without  mucS 
regard  to  order  and  repjularity,  seem  to  res6lve  them- 
selves into  the  shape  of  a  plea  to  the  jurisdi£lion  of  ihH 
court  over  the  case.  It  appears  in  a  strange,  anomalorj 
form,  both  in  the  answer  and  tlieir  argument,  but  thi-i 
is  the  result  I  believe  when  well  understood. 

One  of  the  counsel  have  exclaimed,  **  Look  on  thin 
dignified  tribunal  inspiring  awe  and  veneration  !  \Va^ 
it  constituted  for  the  trial  and  punishment  of  such  ofj 
fences  as  are  charged  in  the  articles  of  impeachment  v\ 
Drawmg an  inference  even  from  the  appearance  of  ihi 
judges  and  of  these  walls  against  the  exercise  of  th^ 
authority  vested  in  them  by  the  constitution  I  I  wouli 
ask,  in  turn,  the  counsel  to  look  on  his  client  if  he  viercj 
present ;  to  recollect  the  elevated  post  that  he  fills^  the 
powerful  talents  with  which  the  bounty  of  nature  hi^ 
blessed  him,  the  knowledge  which  he  has  acquired, 
the  experience  he  has  had — I  would  say— Behold  a  ma*i 
designed  to  have  slione  one  of  the  brightest  luminaries 
that  ever  dignified  the  profession  of  the  law  ;  former 
by  nature  for  the  frirnd  and  benefactor  of  society — wluu; 
has  been  his  conduft  ?  Seated  in  the  curricle  of  pas| 
sion,  he  has  driven  on,  Phaeton  like,  and  destruifutP 
has  marked   his  course  ;  persecution  and   opprcssioi' 
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Kave  followed  in  his  wake«     His  faults  and  his  follies 
nave  encreased  with  his  years.     Age  has  added  to  the 
fashness  and  violence  of  ^youth.      His  shining  talents 
lind  superior  knowledge  have  been  employed  in  support 
of  do£lrines  fatal  to  the  liberties  ol  his  country.      The 
temple  of  justice  has  been  prophaned  by  unholy   afts, 
mid  its  altars  violated  with  impious  liands.     The   laws 
and  the  constitution  have  been  trampled  under  his  feet* 
But  shall  these  a6is  be  perpetrated  with  impunity  in  this 
free  country  ?     Is  it  not  becoming  the  dignity  of  this 
tribunal  to  enquire  into  offences  of  the  highest  grade^ 
comiTiitted  by  a  judge  of  the  supreme  court  of  the  Uni- 
ted States  ?     I  trust  they  will  consider  their  talents  and 
their  time  well  employed  in  this  arduous  investigation  ^ 
that  neither  the  elevation  of  the  offender,  the  boldness 
with  which  he  avows  his  adls,  nor  the  ingenuity  with 
which  his  counsel  defend  them,  will  protect  him  from 
the  impartial  sentence  of  the  law.     Justice,  I  must  ac« 
knowledge,  appears  in  her  most  attradllve   form  and 
with  the  fairest  fesitures,  when  she  presents  her  helping 
hand  to  relieve  injured  innocence  from  cruel  oppression  ; 
but  she  is  not  less  worthy  of  approbation,  when,  with 
a  stern  countenance,  she  hurls  the   bolt  at  the  head  of 
the  offender,  and  infli61s  merited   punishment  on  the 
guilty*     In  ordinary  cases  it  is  necessary,  on  every  ex- 
ception to  jurisdidlion,  to  state  the  proper  forum  which 
has  authority  to»try  the  questions  involved  in  a  cause. 
The  objeflion  must  be  predicated  on  the  principle  that 
the  right  to  decide  is  vested  in  another  tribunal*     The 
gentlemen  have  not  been  so  good  a?  to  point  out  the  au- 
thority which  has  cognizance  of  the  offences  of  judge 
Chase,  and  can  grant  adequate  redress,  if  this  court  be 
not  vested  with  that  power. 

We  have  been  told  by  that  able  lawyer,  the  attorney 
general  of  Maryland,  that  a  judge  cannot  be  impeach- 
ed for  any  offence  which  is  not  indi£lable,  nor  indeed 
for  an  indiftable  offence^  unless  it  be  an  high  crime  or 
misdemeanor,  and  not  even  for  a  high  crime  ormisdc- 
meanor,  except  such  as  stamp  infamy  on  the  charafler 
and  brand  the  soul  with  corruption.  A  variety  of  cas- 
es  have  been  put  to  explain  his  ideas.     The  law  books 

48 


\ 


578 

* 

and  the  constitution  have  been  relied  on  to  support  tfioM 
positions  which  it  becomes  my  duty  to  examine.  With- 
out troubling  you  with  removing  the  lumber  of  the 
books,  let  me  call  your  attention  in  the  first  place  to  the 
constitution.  The  constituiipn  shall  be  my  text.  I 
think  I  shall  be  able  to  demonstrate  that  in  order  to  ren- 
der an  ofience  impeachable  it  is  not  necessary  that  it 
should  be  indi£Vable.  But  I  will  go  further  and  prove, 
that  agreeably  to  the  learned  counsel's  own  principles, 
jurlge  Chase  has  committed  indictable  offences.  Taking^ 
his  own  explanation  of  crimes  and  misdemeanors,  and 
ncurring  to  his  authority,  I  will  prove  that  within  the 
strictest  terms  of  the  definition  on  which  he  relies^ 
judge  Chase  is  guilty,  not  merely  of  misdemeanors  in 
the  various  acts  of  judicial  misbehavior,  but  of  aggra- 
vated crimes  against  the  express  language  of  the  laws^ 
and  the  positive  provisions  of  the  constitution. 

In  adverting  to  the  constitution,  when  looking  at  one 
part,  we  should  takea  view  of  the  whole  instrument  to  fix 
the  proper  construction.  In  examining  any  provision, 
we  should  consider  the  bearing  and  tendencies  of  all 
the  rest.  By  adopting  this  rule  we  shall  preserve  order 
and  harmony  throughout  the  system. 

The  first  place  in  which  the  subje6l  of  impeachment 
is  mentioned  in  the  constitution  is  in  the  first  section  of 
the  first  article.  The  language  used  by  those  who 
framed  it,  is,  in  my  humble  opinion,  too  plain  to  be  mis* 
conceived,    and  too  clear  to  be  misunderstood. 

**  The  House  of  Representatives  shall  choose  their 
**  Speaker  and  other  officers,  and  shall  have  the  soU 
**  po*Lvcr  of  impeachment. 

This  se6lion  vests  the  exclusive  authority  to  impeach 
in  the  immediate  repiesentatives  of  the  people.  The 
power  thus  delegated  is  general  and  comprehensive.  It 
is  not  limited  to  any  particular  acls  or  transgressions, 
but  is  co-extensive  with  every  proper  objeft  or  subjeft 
of  impeachment.  The  House  of  Representatives  is 
thus  constituted,  most  emphatically,  the  Grand  Jury 
of  the  nation :  a  high  and  responsible  authority^ 
which  I  trust  will  always  be  exercised  with  prudence 
aud  discretion,  dircified  by  impartiality  and  justice^ 
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But  I  do  confidently  hope  that  there  will  ever  be  found 
sufficient  spirit  and  firmness  to  arraign  the  guilty  deliu- 
uent,  however  elevated  his  station,  when  the  consti- 
tution or  laws  have  been  infringed,  the  tenure  of  office 
broken^   or  its  duties  violated. 

The*nextpassage  in  order,  which  touches  this  topic^ 
and  to  which  I  shall  refer,  is  the  third  se6lion  of  the 
same  article. 

*'  The  Senate  shall  have  the  sole  power  to  try  all 
**~ impeachments.  Wlun sitting  for  that  purpose  they 
♦'  shall  be  on  oath  or  affirmation*  When  the  President 
*'  of  the  United  States  is  tried,  the  Chief  justice  shall 
"  preside.  And  no  person  shall  be  con vicled  without 
*^  the  concurrence  of  two  thirds  of  the  members  pre- 
«  sent.*' 

This  clause  establishes  a  tribunal  for  the  trial  of  im**^ 
peachments.  To  the  Senate  this  important  trust  is 
wisely  confided.  It  prescribes  the  manner  in  which  the 
jurisdiction  shall  be  exercised,  diredls  that  the  members 
shall  be  under  oath  or  affirmation,  and  fixes  the  number 
necessary  to  conviJ.  Let  us  proceed  a  step  further  in 
this  path. 

«^  Judgment  in  cases  of  impeachment  shall  not  ex* 
*^  tend  further  than  to  removal  from  office,  and  disqua* 
lification  to  hoi  1  and  enjoy  any  office  of  honor,  trusty 
or  profit  Udder  the  United  States  ;  but  the  party  con* 
vifled  shall  nevertheless  be  liable  and  subjefl  to  in- 
di61ment,  trial,  judgment  and  punishment  according 
,    **  to  law/' 

The  ptirt  I  have  just  read  contains  two  very  salutary 
provisions.     The  first  limits  the  extent  of  the  punish- 
ment to  be  inflifled  by  the  Senate.     The   second,  as  a 
!     necessary  consequence  of  the  former,  reserves  to  the 
i     ordmary  tribunals  of  law  tlie  right  to  proceed  by  indidt* 
ment.     This  last  provision  has  been  a  fruitful  source  of 
argument  to  the  learired  counsel.     They  have   very  in- 
geniously  played  upon  these  terms,  and  in  the  zeal  of 
,     their  imaginations,  have  fancied  that  they  proved  to  a 
demonstration  the  position,  that  an  offence  must  be  in*/ 
diflable,  or  it  is  not  impeachable.    There  may  be  mag^c 
\     inth^ir  argument,   but  I  do  not   perceive   there  is 
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any  logic.      l*he   superstruflure   which,  they    liave 
erected   on   this  basis,  is  easily  demolished.      From 
the   language    of  this    clause    they    ^raw    the    infe* 
rence  that  the  framers  of  the  constitution  intended  that 
no  person  should  be  impeached   for  any  offence,  far 
which  he  was  not  liable  to  be  indi6led»     Is  this  the  fair 
import  of  the  expressions  i     The  text  of  this  instru- 
ment is  remarkably  free  from  ambiguity.     Clearness^ 
correctness  and  precision  are  its  leading  characteristics^ 
With  d  very  few  exceptions  it  speaks  a  language  intelli- 
gible by  all.     Had  it  been  the  design  and  wish  of  the 
authors  of  the  constitution,  that  no  offences  should  be 
impeachable  which  were  not  indictable,  they  would  have 
declared  so  in  express  and  positive  terms,  and  left  no* 
thing  for  inference  or  conjecture.     This  they  have  not 
done,  and  we  may  reasonably  presume  they  did  not  in- 
tend to  do.     They  prudently  looked  into  the  yolume  of 
history,  where  they  saw  the  shockingpurpcses  to  which, 
ih  evil  times,  the  power  of  impeachments  had  been 
basely  and  inhumanly  prostituted*     They  read  in  those 
instructive  pages  the  dear  bought  lessons  of  experi^ 
cnce,  and  wisely  ordained   limits v  which  the  authority 
to  punish   should  not  exceed.     They   fixed  a  n^/^/w^ 
ultra  for  the  tribunal  that  they  established,  which  their 
severest  judgments   should  not  pass.     They  knew  at 
the  same  time  that  crimes  might  be  perpetiated  and  of- 
fences    committed,    which  would  demand  additional 
chjstisement.     The  loss  of  office  and  disqualification 
to   hold  any  in   future,  the  maximum  of  punishment 
which  they  had  pjescribed,  would  be  very  inadequate 
and  bear  little   proportion  to  the  atrocious  guilt  which 
might  be  incurred.     Under  the  influence  of  these  im* 
pressions,  they  reserved  to  the  tribunals  established  by 
law,  the  right  to  infli6\  the  just  penalties  annexed  to 
this  class  of  cases.     Without  any  intention  whatever, 
when  any  afts  had  been  committed  which  manifested  an 
unfitness  lor  office,  or  when  there  had  been  a  breach  of 
the  tenure  by  which   it  was  held,  by  mal-condu^i  or 
misbehavior,  to  prevent  the  proceedings  by  impeach^ 
ment,  although  the  case  might  not  be  such,  as  to  war-* 
Tant  any  Additional  punishment  at  taw.    Thl9 1  »ppre« 
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fiend  is  the  object  they  had  in  view,  and  this  is  the  tair, 
easy,  natural  and  obvious  sense  of  the  words  they  have 
used* 

Those  conversant  with  the  juridical  history  of  Eng- 
land, or  who  have  studied  her  political  annals,  must  be 
sensible  of  the  deplorable  situation  to  which  that  coun- 
try has  been  reduced,  at  different  periods,  by  the  abuse 
of  the  power  of  impeachment.  The  revengeful  exer- 
cise of  this  authority  has  too  often  deluged  the  scaffold 
with  blood. 

In  that  country  the  proceeding  by  impeachment  for 
any  offence  supercedes   all  other  modes.     The  person 
'  accused,  whether  he  be  acquitted  or  condemned,  can- 
not afterwards  be  indifled  for  the  same  offence,  or  call- 
ed to  an  account  before  the  ordinary  tribunals.     The 
f[>rmer  course  is  a  complete  bar  to  the  latter.     To  pre- 
vent those  consequences  flowing  from  a  proceeding  by 
impeachment  under  the  constitution,  those  who  formed 
that  instrument,  at  the  same  time  that  they  limited  the 
punishment,  have     expressly  declared  it  shall  have  no 
cflTeft  to  bar  a  trial  before  the  ordinary  courts,  but  that 
the  party  shall  be  liable  to  indictment  and  punishment 
according  to  law.     Without  this  positive  provision,  as 
we  are  almost  as  much  in  the  habit  of  drawing  on  the 
bank  of  England  for  law  as  our  merchants  are  for  cash 
or  credit,  we  might  have  incorporated  a  principle  into 
our  code,  totally  repugnant  to  the  system.     Thccon- 
1    stitution  has  drawn  the  true  line  on  this  subject.     From 
a  mere  reprimand  or  temporary   suspension,  the  court 
1     may  ascend  in  the  scale  of  punishment  to  removal  and 
disqualification.     But  thus  far  can  they  go  and  no  far- 
iher.     They  cannot  pass  the  Rubicon.     If  the  crime  de- 
serves a  more   exemplary  sentence,  recourse  must  be 
had  to  the  ordinary  mode  of  proceeding,  and  then  their 
judgment  is  not  pleadable  in  bar  to  an  indictment.     By 
this  means  adequate  punishment  may  in  all  cases  be  in- 
flicted. 

In  Englaml  every  person,  in  a  public  or  private  ca- 
pacity, either  as  an  officer  or  an  individual,  is  liable  to 
be  proceeded  against  by  impeachment.  In  this  country 
the  sphere  of  impeacluiient  i&  properly  limned.     The 
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attorney  general  of  Maryland  has  taken  a  long,  tedious 
and  circuitous  march  to  arrive  at  this  point,  which  I 
would  readily  have  yielded  without  an  argument.  I  do 
not  recollect  that  any  of  my  colleagues  contended  for 
the  position  that  every  man  in  this  country,  in  his  indi- 
vidual capacity,  might  be  an  object  of  impeachment. 
For  myself  I  utterly  disclaim  the  idea.  Admitting,  as 
I  do,  in  its  fullest  extent,  this  wide  distindlion  between 
the  power  delegated  by  the  constitution  and  that  exer- 
cised in  England,  which  embraces  every  subject  of  that 
kingdom,  how  does  it  bear  on  the  case  or  affect  the  ar- 
gument ?  After  laboring  for  a  considerable  time,  and 
employing  all  his  talents,  and  that  fui>d  of  legal  know. 
ledge  which  is  inexhaustible,  to  prove  that  the  House 
of  Representatives  cannot  impeach  every  citizen  indis-. 
criminately,  the  Ic'arned  attorney  general  has  not  fa- 
vored us  with  any  application  of  his  principle  to  the 
present  cause.  It  proves  certainly  one  among  many- 
other  broad  lines  of  difference  which  exist  between  the 
British  doctrines  on  the  bubjedl  of  impeachment  and 
the  constitutional  provisions  of  this  country*  In  this 
respe6l  it  adds  to  the  weight  of  our  scale.  It  shevirs 
how  cautious  we  should  be  in  bowing  down  to  British 
precedents  which  caniiot  be  perfeSlly  applicable.  I 
hope  I  have  satisfied  the  court,  that  the  gentlemen  are 
mistaken  in  their  argument  on  this  part  of  the  consti- 
tution. In  the  general  wreck  of  their  defence,  I  coa-^ 
ceive  this  sinking  plank  to  which  thc^y  have  clung, 
cannot  afford  them  the  most  distant  prospect  of  safety. 
We  will  now  proceed  a  little  further  in  the  broad  m\<X 
plain  road  of  the  constitution,  carefully  examining  th^i 
ground  on  whirh  we  move. 

By  the  fourth  se£lion  of  the  second  article  of  the 
constitution,  it  is  provided  that. 

The  President,  Vice-President,  and  all  civil  offi- 
cers of  the  United  States,  shall  be  removed  froixx 
♦'  office  on  impeachment  for,  and  conviction  of,  trea- 
**  son,  bribery,  or  other  high  crimes  and  misdemean- 
«*  ors.'* 

The  learned  counsel  have  placed   great  reliance  on 
this  passage,  to  prove  that  an  ofiJCer  must  be  guilty. 
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not  merely  of  an  indictable  ofience  (as  they  concede  eve- 

jry  crime  or  misdemeafior  to  be)  but  he  must  have  com« 

mnitted  a  high  crime  or  high  misdemeanor  to  justify  an 

impeachment.     One  of  the  learned  gentlemen,  to  fix 

the   true   construction  of  the  terms  **  or  other ^  high 

4rrimes  and  misdemeanors ^^'^  commented  at  great  length 

on  the  expressions.     To  illustrate  the  subject  his  fancy 

xeadily  formed  an  objection,  which  with  logical  accura*^ 

oy  he  removed.     He  demonstrated  that  agreeably  to  the 

strictest  grammatical  constru6tion  and  the  nicest  propri* 

«ty    of  speech,  the  epithet  high  was  to  be  considered 

as  prefixed  to  miedemeanors  as  well  as  to  crimes.     In 

this  manner  the  phantom,  which  his  own  imaginatiott 

raised,  was  laid  not  by  a  ^j&^//,  but  by  the  exertion  of 

Kis  argumentative  powers.      We  would  willingly  have 

conceded  the  point,  and  spared  him  his   labor  and  his 

breath.     We  mean  not  to  cavil  about  trifles,   or  dispute 

for  straws. 

Taking  it  for  granted  that  he  has  given  the  proper 
construftion  to  z,  party  let  us  examine  what  is  the  just 
sense  of  the  whole  of  this  passage.  In  plain  English, 
it  commands,  *upon  the  convi6lion  by  impeachiv.ent  of 
certain  atrocious  offences,  that  the  guilty  oflicer  shall  be 
removed  at  all  events.  Depriving  the  court  thus  far  of 
the  discrf'tion  which  they  would  otherwise  have  possess* 
cd,  as  to  thejudgment  they  might  pass.  Having  pre- 
viously  limited,  in  general  cases,  the  punishment  which 
they  might  inflict  according  to  their  discretion,  by  es- 
tablishin,i]f  a  maximum  which  they  should  not  exceed, 
in  this  particular  grade  of  flagrant  offences,  they  have 
fixed  the  sentence  which  they  shall  pass.  The  language 
I  of  the  constitution  is  peremptory  and  imperative.  Those 
conviftcd  of  such  daring  enormities,  of  those  high 
crimes  or  high  misdemeanors  must  be  removed  from  of- 
fice, which  they  have  justly  forfeited.  This  is  the  mi- 
nimum  of  punishment  to  be  inflicted.  Perhaps  those 
who  penned  the  great  charter  of  the  Union  apprehended, 
that  in  evil  times,  some  high  officer  of  the  United 
States,  cloathcd  with  power  and  armed  with  influence, 
might  be  proved  to, have  committed  the  base  and  detes- 
table crime  of  bribery,  or  some  other  equally  great,  by 
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evidence  too  strong  and  too  powerful  to  bt  resisted^  and 
in  an  unfortunate  hour,  awed  by  fear  or  seduced  by  fa- 
vor, the  constitntional  judges  would   not   hurl  him    at 
once  from  the  seat  which  he  wis  unworthy  to  occupy, 
but  permit  him  to  remain  in  his  station  to  the  disgrace 
of  the  country  and  to  the  injury  of  the  people.     Hence 
they  were  induced  to  make   this  wholesome  piovision 
which  left  nothing  to  the  discretion  of  the  judgts*   But 
is  there  a  word  in  the  whole  sentence  which  expresses 
an  idea,  or  from  which  any  fair  inference  can  be  drawn, 
that  no  person  shall  be  impeached  but  for  ••  treason, 
bribery,  or  other  high  crimes  and  misdemeanors."     It 
does  not  pretend  to  specify  the  various  acts  of  an  officer 
which  may  subject  him  to  an   impeachment,  its  whole 
object  is  to  define  and  fix  the  punishment  which  he  shall 
'incur  on  ihc  commission  of  particular  offences,  which 
is  removal  from  office.     This  is  the  least  penalty   they 
can  inflict  in  such  cases,  and  God  knows  it  would  be 
much  too  litde,  had  they  not  in  the  former  part  provid- 
ed,  that  after  stripping  the  traitorous  impostor  of  the  in« 
signia  of  office  and  ppwer,  the  ordinary  tribunals  may 
add  to  the  constitutional  sentence  of  the   Senate  the 
fines  or  forfeitures  imposed  by  law* 

From  the  most  cursory'and  transient  view  of  this  pas- 
sage, I  submit  with  due  deference,  that  it  must  appear 
very  manifest  that  there  are  other  cases  than  those  here 
specified  for  which  an  impeachment  will  lay,  and  is  the 
proper  remedy.  In  diese  particular  cases  the  punish- 
ment is  ascertained,  to  wit,  removal  from  office ;  but  in 
aclause  to  which  I  have  sometime  since  adverted,  it  is 
discreiionary.  Where  was  the  necessity  or  use  of  thatj 
if  this  defined  all  the  impeachable  offences,  and  specified 
the  punishment  ?  We  must,  if  possible,  give  effect  to 
every  licntenceof  this  instrument.  We  must  not  sup- 
pose that  its  authors  made  nugatory  provisions.  The 
^cnse  and  meaning  which  1  have  given  to  their  language, 
and  the  constructions  which  I  have  maintained,  will 
give  force  and  cftirct  to  every  word. 

The  systcrji  of  impeaclnnent  thus  understood,  and  I 
humbly  submit  rationally  explained,  is  perhaps  as  little 
liiiblc  to  f  xct  piion  ab  any  other  branch  of  the  constittw 
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tion.  It  IS  stripped  of  those  terrible  instruments  of 
death  and  destruction,  which  have  made  such  dreadful 
havoc  and  carnage  in  the  ages  that  have  preceded  us* 
"We  have  been  benefited  by  the  sanguinary  precedents  of 
barbarous  times.  We  have  been  taught  wisdom  our* 
delves  by  the  folly  of  others.  We  have  improved  the 
advantages  we  possessed,  and  thus,  according  to  hia 
own  inscrutable  ways,  has  the  benevolent  Author  of 
our  existence  brought  good  out  of  evil. 

In  guarding  effectually  against  the  crueland  vindictive 
punishments  which  the  extraordinary  tribunal  of  im- 
peachment  might  inflict,  in  the  exacerbations  of  party 
violence  and  personal  animosity ,  the  fathersof  the  consti** 
tution  took  care  to  provide  that  a  certain  ^^z^^  of  offen- 
ces should  deprive  the  guilty  iilcumbent  of  hjs  office, 
theteby  rendering  him  a  harmless  object  to  the  commu- 
nity, when  dispossessed  of  his  abused  authority.  Nay, 
they  went  further.  Their  wisdom  and  prudence  led 
them  to  make  a  specific  declaration^  that  after  being  de- 
prived of  his  power,  he  should  be  subject  to  the  legal 
consequences  of  his  guilt,  upon  trial  and  conviction  be- 
fore the  ordinary  tribunals  at  law.  Thus  rendering  the 
system  perfect  and  complete. 

There  is  an  important  provision  contained  in  the  con- 
stitution, intimately  connected  with  this  subject,  to 
which  I  now  beg  leave  to  refer.  It  will  be  found  in 
the  first  section  of  the  third  article. 

"  The  judicial  power  of  the  United  States  shall  be 
**  vested  in  one  supreme  court,  and  in  such  inferior 
*'  couFts  as  the  Congress  may  from  time  to  time  ordain 
**  and  establish.  The  judges  both  of  the  supreme  and 
"  inferior  courts  shall  bold  their  offices  during  good 
**  bebavior.^^ 

With  this  particular  part  of  the  constitution,  the 
learned  judge  must  have  been  more  especially  acquaint- 
ed, when  he  accepted  of  his  pYesent  office,  and  must 
then  have  expressly  accepted  it  on  the  terms  specified. 
Neman  can  seriously  say  that  for  a  judge  to  continue  in 
the  exercise  of  his  authority  and  the  receipt  of  his  sa- 
lary, after  any  acts  of  misbehavior,  is  not  a  violation 
of  this  essential  provision  of  the  constitution.      He 
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'  holds  Ills  office  explicitly  and  expressly  during  godd  be^ 
havior.  The  instant  he  behaves  bad,  he  commits  a 
breach  of  the  tenure  by  which  he  holds  the  possession, 
and  the  office  becomes   forfeited.      The   people  have 

'  leased  out  the  authority  upon  certain  specified  terms. 
So  long  as  he  complies  with  them,   and  not  a  moment 
longer,  is  he  entitled  to  exercise  the  power  which   was 
not  intended  for  his  individual  advantage,  but  for  their 
benefit.     But,  sir,  who  is  to  take  notice  of  these  acts 
of  misbehavior  ?     How  are  they  to  be  ascertained,  and 
what  shall  be  considered  as  such  ?     Are  the  people  in 
their  individual  capacity,  ipso  facto^  on  the  commission 
of  the  act  to  declare  the  office  forfeited,  and  is  a  judge 
then  to  cease  from  his  labors  ?     Or  must  it  not  be  offi- 
cially, or  rather  judicially  ascertained  ?     This,  I  con- 
ceive, would  be  the  proper  mode  of  procedure.     Has 
the  constitution  provided  no  tribunal  for  this  purpose  ? 
I  answer,  it  has",  most   indubitably.     By  the  constitu- 
tion the  Senate,  as   the  court  and  jury  too  in  cases  of 
impeachment,  has  the   sole  power  of  removing  from 
office  those  who  hold  them  by  the  tenure  of  good  beha- 
vior.    If  a  judge  misbehave  he  ought  to  be  removed, 
because  agreeabjy  to  the  plainest  provision  he  has  for- 
feited his  right  to  hold  the  office.     The  constitution^ 
living  established   this  single  mode  of  removal,  and 
having  declared  that  a  judge  shall  hold  his  office  only 
during  good  behavior,  it  becomes  the  duty  of  the  re- 
presentatives of  the  people,  as  the  grand  inquest  of  tUe 
nation  vested  with  the  general  power  of  impeachment, 
when  they  know,  of  their  own  knowledge,  or  from  the 
information  of  their  constituents,  that  acts  of  misbe- 
havior have  been  committed,  to  present  the  delinquent 
to  this  high  tribunal,  whose   powers  are  competent  to 
enquire  into  the  case  and  apply  the  remedy ;  whose  au- 
thority is  co-extensive  with  the  complaint,  commensu- 
rate with  the  object,  and  adequate  to  the  redress  of 
the  evil.     Shall  it  be  said  that  it  is  true  the  constitution 
has  declared  that  a  judge  shall  hold  his  office  no  longer 
than  he  behaves  himself  well,  and  that  though  he  be- 
haves  never  so  ill,  it  has  provided  no  means  to  turn  him 
out  of  office,  if  he  has  the  hardihood  to  remain  in  hiis 
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seat  ?     If  such  a  doctrine  be  contended,  it  is  too  pre* 

postcrous   to  receive   the  sanction  of  this  court.     It 

would  render  this  provision  nugatory  indeed.    It  would 

do   more,  it  would  be   establishing  the  principle  that 

whether  they  behave  well  or  ill  they  must  continue  in 

office,  because  there  was  no  mode  fixed  for  removing 

them.     This  would  be  the  strongest  construction  that 

plain  language,  obvious  to  the  common  sense  of  the 

most  unlettered  man,  ever  received  in  a  court  of  justice* 

The  niethod  I  have  pointed  out  solves  all  difficulties  at 

once,  and  releases  us  from  every  embarrassment  on  this 

subject.     It  makes  the  constitution  consistent  with  itself 

and  preserves  uniformity  throughout  all  the  parts. 

The  learned  counsel  were  compelled  to  make  a  shew 
in  maintenance  of  unsound  doctrines,  to  give  the  ap- 
pearance of  support  to  positions  equally  untenable. 

I  flatter  myself  that  every  member  ot  this  court  is  by 
this  time  convinced  that  if  a  judge  misbehave,  he  should 
be  deprived  of  his  office,  because  guilty  of  a  breach  of 
the  tenure  by  which  it  is  held.     That  any  acts  of  mis- 
behavior  must  be  judicially  enquired  into  and  ascertain^ 
ed.     That   the  constitution  having  delegated   to  the 
House  of  Representatives  exclusively,  the  general  power 
to  impeach,  a6ls  of  misbehavior  are  proper  subjects  of 
impeachment,  upon  eonviifiion  of  which  the  Senate  has 
the  authority  to  remove  an  officer,  and  is  bound  to  ex- 
ercise it.     Shall  we  be  told  then,    that  no   matter  how 
gross  the  acfis  of  judicial  misbehavior,  or  how  flagrant 
the  misconduft  of  a  judge,  he  cannot  be  removed  from 
office,  nay,  he  cannot  .be  impeached,  unless   guilty  of 
treason  or  bribery^  or  some  crime  equally  great !    Sir,  it 
is  impossible  that  the   intelligent  imderstandings  and 
the  mature  judgments  of  this  court  could   countenance 
fgr  a  moment  such  an  idea. 

The  terms  *V  during  good  bebavior^*^  appear  to  have 
been  considered  as  very  vague  and  indefinite,  by  the 
learned  counsel  for  the  defendant,  from  the  manner  in 
which  they  have  argued  the  case.  When  in  the  strongs 
nervous  language  of  my  honorable  friend,  the  conduf): 
of  the  acciBed  ha$  been  described  in  the  most  appro- 
priatjs  t^rms  i^  th^.siKtioles  jpf  impeachment ;  they  have 
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treated  them  With  levity,  as  if  they  did  not  understand 
their  import,  because  they  admitted  of  no  serious  refu- 
tation.    The  clear  explanation  of  the  expressions  dur^ 
ing  good  behavior^  and  the  lucid  exposition  of  this  pas- 
,  sage,  contained  in  the  charges  themselves,  they   seem 
unwilling  to  comprehend.     The  commentary  is  as  unin* 
tcUigible  as  the  text.     When  to  such,  conduft  as  was 
never  before  witnessed  in  a  court   of  justice  is   applied 
the  epithet  of  novels  we  have  been  told  by  one  counsel, 
that  the  term  is  too  uncertain  to  be  comprehended.     No 
precise  idea  can  be  affixed  to  it,  nor  is  the  language  suf- 
ficiently technical  to  constitute  a  criminal  charge.   When 
behavior  the  most  rude  and  contumelioUvS,  disgraceful 
on  any  occasion,  but  truly  degrading  on  the  bench,  and 
unquestionaiily  criminal,  because  calculated  to  bring  the 
judiciary  into  the  lowest  contempt,  ai^d  to  excite  uni-^ 
versal  indignation  against  the  tribunals  of  the  country,  is 
pourtrayed  in  the  impressive  style  of  truth,  the  age  of 
captious  sophistry  or  technical   bigotry  is  resorted  t6, 
for  proving  there  is  no  sense  or  meaning  in   the  charge. 
Upon  what  an  ocean  of  uncertainty  have   we  embark- 
ed when  the  i)lainest  language  is  not   understood !     If 
sound,  solid  common  sense  were  to  be  confounded  by 
technical  jargon,  the  tower  of  Babel  would  not  present 
a  greater  confusion  of  tongues^     Sir,  when  the  gentle- 
men cannot  but  feel  the   force  of  these  charges,  with 
what  admirable   ingenuity  do  they   attempt  to  evade 
them.     Is  this  tribunal,  say  they,  toerefl  itself  into  a 
court  of  honor,  or  assume  the  chair  of   chivalry,  and 
form  a  scale  by  which  decorum  and  good  manners  may 
be  nicely  graduated  ?      Is  every   slight   deviation  from 
the  line  of  politeness  at  an  assembly  or  drawing  room  to 
be  marked  with  accuracy  and  chastised  with  severity  ? 
The  testimony  furnishes  apt  and  ready  answers  to  those 
questions.     The  learned  judge  is  not  arraigned,  because 
he  does  not  possess  the  polished  manners  of  an  accom- 
plished  gentleman,  but  for  outraging  all  the  rules  of  de- 
cency and  decorum,  by  conduct  at  which  the  plain  sense 
of  every  honest  man  would  revolt, 

I  beg  this  court  seriously  to  consider  whether  a  judge 
may  not  be  guilty  of  a6ts  of  misbehavior  inf^prior  in  crir 
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minality  to  treason  or  bribery,  for  which  he  ought  tcpe 
impeached,  though  no  indidlment  would  lay  forhc 
same.  When  gentlemen  talk  of  an  indittment  beif  a 
necessary  substratum  of  an  impeachment,  I  shoul  be 
giad  to  be  informed  in  what  court  it  must  be  suppocd. 
In  the  courts  of  the  United  States  or  in  the  state  cots  J 
If  in  the  state  courts,  then  in  which  of  them,  or'ro- 
vided  it  can  be  supported  in  any  of  them,  will  t}a61: 
warrant  an  impeachment  ?  If  an  indidtment  mu  lay 
in  the  courts  of  the  United  States,  in  the  long  cat^^ue 
of  crimes  there  are  very  few  which  an  officer  mighnot 
commit  with  impunity.  He  might  be  guilty  of  tnson 
against  an  individual  .state,  of  murder,  arson,  fc^cry 
and  perjury  in  various  forms  without  being  amenae  to 
the  Federal  jurisdiflion,  and  unless  he  could  be  ilidt- 
ed  before  them,4ic  could  not  be  impeached  !  Ai  we 
then  to  resort  to  the  erring  data  of  the  different  stes  ? 
In  New- Hampshire  drunkenness  may  be  an  indiable 
offence,  but  not  in  another  state.  Shall  an  United  &t^s* 
judge  be  impeached  and  removed  for  getting  intoxated 
in  New- Hampshire,  when  he  may  dr/nk  as  he  pless  in 
another  state  with  impunity.  .  In  sxtme  states  witcciaft 
is  a  heinous  offence,  which  sul^'efls  the  unfonmtc 
person  to  indictment  and  punisttnent ;  in  other  sttej  it 
is  unknown  as  a  crime.  A  greater  variety  ofcaies 
might  be  put,  to  expose  the  fallacy  of  the  pringiplt,  aid 
to  prove  how  improper  it  vould  be  for  this  courf  :o  be 
governed  by  the  practice  of  the  different  statesi  The 
variation  of  such  a  coni>ass  is  too  great  fcr  it  to  bee- 
lied  on.  This  honorable  body  must  have  a  stantlarcf 
their  own,  which  jkvil' admit  of  no  change  or  deviatiit* 
The  test  by  which  tley  will  try  an  impeachment  caint 
be  that  of  indidnv-'nt.  Even  in  England,  to  whse 
pra6\ice  and  whoss  precedents  such  constant**  recoise 
has  been  had,  tie  learned  counsel  have  not  adduct  a 
single  case  where  a  judge  of  one  of  their  superior  cotts 
has  been  indicted  for  any  mal-condudl  in  office.  Na;  I 
believe  I  ma)  defy  them  to  shew  an  example  of  the  kit! . 
The  best  authorities  teUus  they  arc  not  aubjetl  to  n- 
diftment,  but  may  be  proceeded  against  by  impeah- 
mcnt.     They  have  beea  impeached,  coiiviclcd  and  ji. 
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nisid  for  giving  opinions  which  they  knew  to  be  con* 
trarto  Jaw,  and  for  a  variety  of  misdeeds,  but  never 
in  axillary  instance  that  1  know  of,  have  they  been  in- 
d)€lU  I  think  I  can  put  so  many  striking  cases  of 
mistidudl  in  a  judge,  for  which  it  must  be  admitted 
thatt  impeachment  will  lay,  though  no  indiflment 
coulbe  niaintained,  that  the  learned  counsel  them* 
selvanijst  be  coir.pelled  at  length  to  surrender  this 
post,  discretion,  without  any  terms  of  capitulation* 
I  wiLot  state  the  case  of  a  judge  wilfully  and  design- 
ediy  fgleding  to  hold  a  court  on  the  day  prescribed  by 
law,  >r  I  am  aware  of  the  answer  gentlemen  would 
give^at  it  is  an  ofience  against  a  particular  provision. 
But  1  us  suppose  judge  Chase,  to  comply  with  the  forms 
of  tliaw,  at  the  time  appointed,  should  appear  and 
openie  court,  and  notwithstanding  there  was  pressing 
busii^  to  be  done,  he  should  proceed  knowingly  and 
wilfur  to  adjourn  it  until  the  next  stated  period*  He 
woulbc  guilty  of  no  violation  of  any  positive  law,  for 
wiiche  might  be  punished  by  indidment — but  ought 
he  Jt  to  be  iiQpeached  ?  Suppose  he  proceed- 
ed iiUhe  dispatch  >of  business,  and  from  prejudice 
agpirl:  one  party,  or^vor  to  his  antagonist,  he  ordered 
onthitrial  of  a  cause,  \hough  legal  grounds  are  exhi« 
bted  for  postponement.  Is  this  not  a  proper  subjefl  of 
inpeXihmcnt  ?  And  yetN^cre  is  no  express  law  in- 
fmgti.  If  when  the  jury  rt^urn  to  the  bar  to  give  the 
vrJid,  he  should  knowingly  deceive  the  verdift  of  a 
mjorty.  Is  there  any  positive  provision  by  which  a 
jujT  shall  be  composed  of  twelve. men  and  that  their  de- 
ciiOn  shall  be  unanimous  ?  I  bd^eve  even  the  learn- 
ii\  of  that  profound  lawyer  (Mr.\ Martin,)  from  the 
roling  of  laborious  years  and  th^  indefatigable  re* 
seches  of  a  life  devoted  to  the  pursuit  of  his  profes- 
eai,  could  not  shew  any  positive  provision  in  the  con- 
jitution  of  the  United  States  or  any  statute  of  Con- 
resft  on  the  subjefl.  So  far  from  it  being  origmally 
scessary  in  civil  cases,  that- a  jury  should  be  unani^ 
ious,the  latejudgeWilson,(agreat  and  venerable autho- 
jty)  tnagfu/meimemorabilenomen^sLsscrtsxhsitsimBjonty 
iVvays  decided  agrceaWy  to  the  p-imary  principles  of  that 
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valuable  institution.     Again,  there  is  no  man  sdgno« 
rant  as  to  be  insensible  to  manifest  violations  f  the 
san£luary  of  a  court.     It  was  never  intended  as  a>tage 
for  the  exhibition   of  pantomimes  or  plays.     \^re  a 
judge  to  entertain  the  suitors  with  a  farce  or  a  ctaedy 
instead  of  hearing  their  causes,  and  turn  a  jester  h  buf- 
foon on  the  bench,  I  presume  he  would  subje£l  knself 
to  an   impeachment,  and  yet  there  is  no  posit^  law 
preventing  a  court  from  being  converted  into  a  tlatre, 
or  if  preferring  the  buskin  to  the  sock,  he  shouldxhi* 
bit  a  tragic  scene,  in  which  an  unfortunate  felloM citi- 
zen might   find  himself  really  no  actor^  in  thipart 
which  he  bore,  I  should  presume  his  conduct  t>uld 
claim  the  attention  of  the  House  of  Representatits  as 
the  grand  inqUest  of  the  nation.     It  must  be  umt^es- 
sary  to  multiply   examples  of  miscondu6l  in   a  jdge 
against  the  known  law  of  his  duty,  so  manifest  a^rst 
blush  that  the  most  callous  conscience  cannot  be  iiten* 
sibletothem,  not  minutely  specified  and  describedl for 
that  would  be  impossible)  by   particular  provision^  in 
any  legislative  ad,  but  all  embraced  and  comprehenied 
in  the  solemn  oath  which  he  takes  to  perform  his  dty 
faithfully  and  impartially  as  a  judge.     As  a  judge  hdis 
bound  to  execute  the  laws.     Every  opinion  which  le 
gives  and  oytry  sentence  which  he  passes,  must  be  ii 
conformity  to   law  and  be  authorized  by  it.     It  ouglt 
to  be  the  judgment  of  the  law  and  not  his  own  indivi<> 
dual  opinion.     If  he  wilfully  make  a  decree  not  sancti- 
oned by  law  he  is  guilty  of  misbehaviour  as  a  judge,  for 
it  is  a  glaring  violation  of  the  fundamental  principles  of 
his  office.     I  shall   have  occasion  in  the  course  of  my 
argument  to  advert  to  judicial  opinions  delivered  by  the 
accused  which  there  was  no  legislative  aft  to  warrant, 
no  precedent  to  authorise,  no  principle  to  sandlion,  and 
which  the  utmost  latitude  of  legal  discretion  would  not 
justify.     In  such  a  case,   if  this  court  be  satisfied  that 
he  afted  innocently  wrong,  that  it  was  an  honest  error 
of  judgment  which  led  him  astray,    he  will  no  doubt 
stand  acquitted.     But  if  from  a  concurrence  of  circum- 
stances they  arc  convinced  that  he  cri  ed  through  design 
from  prejudiced  and  partial  motives,  though  he  may  not 
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havoefcn  corrupted  by  a  bribe^  they  will  consider  hiDi 
as  airopcr  subje£l  of  their  jurisdiclion  and  a  proper  ob- 
jeftbr  the  exercise  of  their  authority, 

T\t  do6lrines  of  the  learned  counsel  for  the  defend* 
ant  ould  lead  to  a  conclusion  which  they  may  not  have 
contnplated,  but  which  the  country  would  feeL     Time 
woul  fail  me  to  enumerate  the  different  oflfcnces .  of  va- 
riou  grades  which   a  judge  might   commit,  and  for 
whii  he  ought  most  assuredly  to  be  impeached^  tho^ 
no  kliftment  could  be  maintained  in  any  of  the  Fcde* 
ral  ourts.      If  their  positions  were  ccrreft  a  judge 
mi^t  violate  all  the  ten   commandments  without  sub* 
jeSig  himself    to  impeachment  and  removal — for   I 
kn*v  of  no  method  of  removal  but  through  the  medium 
of  1  impeachment.     There  is  no   law  of  the   United 
St^es  prohibiting  drunkenness  on  the  bench*  or  indeed 
puishing  this  vice  at  all,  unless  we  look  into  the  laws 
ofi  naval  or  military  court  martial,  and  yet  a  judge 
cd:ainly  ought  tb   be  removed  from  office  if  guilty  of 
hpitual  intoxication.     The  use  of  prophane  or  obscene 
l^guage   by  a  judge  is  not  expressly   proscribed  by 
ay  act  of  Congress  with  which  I  am  acquainted,  though 
J  it  were  forbidden  in  general  terms  gentlemen  might 
ay  with  as  much  propriety  as  they  have  done  in  other 
:ases,  in  the  course  of  their  argument,  that  every  term 
considered  as  such,  ought  to   be  enumerated,    and  yet 
I  believe  should  a  judge  in  his  place  be  guilty  of  taking 
the  name  of  his  God  in  vain,  of  cursing  and  swearmg 
on  the  bench,  or  using  the  obscene  language  of  Billings- 
gate or  St.  Giles,  he  ought  to  be  impeached  and  removr 
ed«     The  sancfiity  of  a  court  should  be  preserved  un- 
sullied and  the  officer  displaced  who  was  capable  of  ex- 
hibiting so  shocking  an  example  calculated  to  destroy 
all  respect  for,  and  confidence  in  the  judicial  establish- 
ments of  the  country,  and  to  corrupt  the  morals  of  the 
nation.     But  sir,  why  need  I  enlarge  on  this  subjefl — 
The  counsel  for  the  defendant  have  appeared  at  one  stage 
of  their  argument  to   possess  great  respect  and  defer- 
cnce  for  precedent.     To  consider  cases  solemnly  argued 
or  deliberately  adjudged,  as  fixing  the  law  so  perfectly, 
as  to  justify  a  cotirt  in  absolutely  picventing  any  coun- 
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in  a  capital  case,  from  questioning;  principles  thus  esta- 
blished; If  precedent  will  furnish  us  with  a  clue  to  the 
intricate  labyrinth^  in  which  they  have  attempted  to  in- 
volve us,  we  are  in  possession  of  one  equal  to  Aat  of 
Ariadne.  .  > 

Suffer  me  again  to  refer  them  to  the  precedent  which 
I  cited  a  few  days  gince.     I  allude  to  the  case  of  judge 
-    Addisoil  in   Pennsylvania;     One  of  the  counsel  (Mn , 
JMa'rtin)  for  whose  legal  erudition  t  feel  the  greatest  res- 
pcctj  has  endeavored  to  impeach  the  authority  of  the 
liighest  tribunal  in  that  state^  and  has  asked  if  thsLt  dcQi* 
^ion  is  to  be  a  precedent  for  diis  court  ?     I  was  the  more 
surprised  at  this,  because  his  colleague  (Mr.  Lee)  had 
£ited  in  the  course  of  his  argument,  a  case  from  Kirby 's 
Connecticut  reports^  decided  by  chief  justice  Elsworth 
and  his  associates.    I  ask,  sir,  in  reply,  whether^  when  a 
case  determined  in  one  of  the  ordinary  courts  of  Con^ 
necticut,  has  been  produced  by  the  c^posite  counsel^ 
as  entitled  to  considerate  on  4  the  decision  of  the  Senate 
bf  Pennsylvania^  the  highest  court  of  criminal  judicature 
in  that  cummonwealth,  ought  rtot  to  be  respectedi     Per- 
mit me  to  add  that  in  my  humble  opinion,  there  is  as 
much  propriety  in  referrinjj  to  such  examples  as  in  re* 
curting  to  British  precedents.     I  have  said  and  with  in- 
creasing confidence  I  repeat  it^  that  this  case  under  the 
constitution  of  Pennsylvania,  is  emphatically  stronger 
than  the  present  under  the  constitution  of  the   United 
States,  on  the  much  litigated  question,  whether  a  jud^e 
ean  be  impeached  for  any  act,  for  which  he  caimot.  be 
indifted.    In  the  constitution  of  Pennsylvania^  Article 
5th  and  Section  2d,  there  is  a  provision  not  to  be  found, 
in  the  constitution  of  the  United  States^    by  which  a 
judge  for  any  reasonable  cause,  which  shall  not  be  suf- 
ficient ground  of  impeachment,  may  be  removed  by  the 
go  vendor  on  the  address  of  two  thirds  of  each  branch 
of  t1^  legislature.     This   provision   would  seem  to  be 
intended  to  meet  the  distinction  which  the  learned  coun« 
Sel  have  labored  to  establish.     In  this   light,  judge  Ad- ' 
dison  himself  on  his  trial  considered  it  and  pressed  the 
point  most  forcibly  on  the  Senate  of  Pennsylvania^    He 
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had  the  strongest  interest  in  so  doing#  If  this  course  had 
been  pursued  he  would  have  merely  lost  his  office,  but 
upon  conviction  by  impeachment,  he  dreaded  the  dis- 
qualification to  hold  any  office  which  the  Senate  might 
annex  to  the  judgment  of  removal.    But,  sir,  this  is  not 
the  only  reason,  cogent  as  it  is,  for  considering    the 
case  of  jludge  Addison  particularly  applicable  to  the 
present.     It  so  happens  tnat  we  have  a  decision  of  the 
supreme  court  of  Pennsylvania  on  the  very  objedtion 
which  the  gentlemen  now  take,  when  the  conduct  of 
judge  Addison  was  brought  before  them  previous  to  his 
being  impeached.     If  the  learned  counsel  will  not  give 
full  faith  and  credit  to  the   determination  of  the  Senate 
of  Pennsylvania,  perhaps  they  will  admit  the  authority 
of  her  supreme  court.     I  hope  this  tribunal  at  least  wili 
give    it    equal    weight    with    that    of  the    supreme 
court     of    Connecticut.         A  very    correct   account 
of    the     case    will    be      found    in     the      statement 
of  the  Attorney  General  on  the    trial  of  Judge  Ad- 
dison taken  in  connection  with  a  printed  report  of  the 
case  urhich  was  produced  by  Mr.  Dallas  on  that  occa- 
sion.    I  Will  not  detain  this  honorable  court  with  read- 
ing all  which  is  there  recorded  on  this  subject,  but  will 
refer  to  pages  51,  52,  64  and  69  of  Addison's  trial,  and 
endeavor  to  present  them  with  an  accurate  view  of  the 
case. 

On  the  ground  of  an  affidavit  filed  by  J.  B.  C.  Lucas, 
then  an  associate  judge  of  the  same  court  in  which  judge 
Addison  presided,  stating  that  judge  Addison  on  a  par- 
ticular occasion,  after  having  delivered  a  charge  to  the 
grand  jury  hipnself,  had  prevented  judge  Lucas  from 
addressing  them  by  ordering  a  constable  to  be  sworn 
and  the  jury  to  be  taken  from  the  box,  the  Attorney 
General  moved  for  leave  to  file  an  information  against 
Mr.  Addison. 

The  Attorney  General  made  two  points.  .First,  that 
judge  Lucas  had  an  equal  right  with  the  presiding  judge 
to  deliver  a  charge  to  the  grand  juiy,  on  principle  and 
authority.  The  chief  justice  Shippen  immediately  ob<r 
served,  that  it  was  unnecessary  to  speak  to  that  point  or 
to  read  authorities,  **  speak  to  the  second  poim-^h 
y  this  conduct  the  subject  of  an  information  ?*'      "    , 
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After  the  argument  was  closed,  the  opinion  of  the 
court  (judge  Brackenridge  taking  no  part)  was  deliver- 
ed by  the  chief  justice,  who  stated  that,  the  proceeding 
was  arbitrary,  unbecoming,  unhandsome,  ungentle- 
manly,  unmannerly,  and  improper,  but  *'  that  it  ivas 
•*  not  indictable^  nor  the  subject  of  an  information^'^ 
and  that  there  was  another  remedy.  Referring  no 
doubt  to  an  impeachment,  for  the  attorney  general  states 
in  page  52,  **  That  from  what  fell  from  the  judges  of 
**  the  supreme  court  when  the  case  was  before  them,  it 
**  might  be  easily  inferred,  that  impeachment  was  the 
*'  proper  mode  to  correct  the  evil  complained  of.*' 

Thus  we  have  the  solemn  adjudication  of  the  su- 
preme court,  that  conduct  in  a  judge  may  be  impeach- 
able though  no  indiftment  can  be  mainiained  for  it.  We 
could  not  have  formed  for  ourselves  a  precedent  more 
apposite. 

An  impeachment  was  accordingly  presented  against 
judge  Addison  by  the  constitutional  authority,  to  the 
Senate  of  Pennsylvania.  Pardon  me  for  trespassing  so 
much  on  yoUr  tinje  as  to  read  distinftly  the  articles,  in 
order  to  put  this  court  in  possession  of  the  whole  case. 

ARTICLE  I. 

'*  That  the  said  Alexander  Addison,  being  duly  ap- 
pointed and  commissioned  president  of  the  several  courts 
of  common,  pleas,  in  the  circuit  consisting  of  the  said 
counties  of  Westmoreland,  Fayette,  Washington  and 
Allegheny,  within  the  territory  of  the  said  common- 
wealth,  while  afting  as  president  of  the  .court  of  com* 
mon  pleas  of  the  said  county  of  Allegheny,  on  Satur- 
day,  the  tweniy-cighth  day  of  March,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  one,  in  open 
court  of  common  pleas,  then  and  there  holdcn,  in  and 
for  the  county  last  aforesaid ;.  did  after  John  Lucas, 
otherwise  John  B.  C.  Lucas,  also  duly  appointed  and 
commissioned  one  of  the  judges  of  the  court  of  com- 
mon pleas  of  the  county  last  aforesaid,  had  in  his  offi- 
cial chara£ler  and  capacity  of  judge  as  aforesaid,  aud  as 
of  right  he  might  do,  addressed  a  petit  jury,  then  an4 
there  duly  impannelled  and  sworn  or  affirmed  respective-' 


If  as  jurors,  in  a  cause  then  pending»  then  and  thero 
openly  declare  and  say  to  the  said  jury^  "  that  the  ad* 
dress  delivered  to  them  by  the  said  John  Lucas^  other* 
wise  John  B.  C.  Lucas,  had  nothing  to  do  with  the 
question  before  them,  and  that  they  ought  not  to  pay 
any  attention  to  it,*'  thereby  degrading,  or  endeavor<p 
ing  to  degrade  and  vilify  the  said  John  Lucas,  otherwise 
John  B.  C.  Lucas,  and  his  chara<5\er  and  office  as  afore* 
said,  to  the  obstruftion  of  the  free,  impartial  and  due 
administration  of  justice,  and  contrary  to  the  public 
rights  and  interests  pf  this  coinmonwealtb." 

ARTICLE  IL 

<*  That  the  said  Alexander  Addison^  beipg  dyly  ap« 
pointed  and  commissioned  president  as  aforesaid,  did^ 
at  a  court  of  quarter  sessions  of  the  peace  and  court  of 
common  pleas,  holden  in  and  for  the  county  of  Alleghe- 
fiy  aforesaid,  on  Monday  the  twenty-second  day  of  June, 
in  the  year  of  our  Lord,  one  thousand  eigh(  hundre4 
and  one,  under  the  pretence  of  discharging  and  per- 
forming  his  official  duties  ^s  president  aforesaid,  unjust- 
ly t  illegally  and  unconstitutionally  clafm,  usurp  and  ex^ 
ercise  authority  not  given  or  delegated  to  hin^  hy  the 
constitution  and  laws  of  this  compdonwealth,  inasmuch 
as  he,  the  said  Alexander  Addison,  president  as  afore* 
said,  did,  under  pretence  as  aforesaid  of  discharging 
and  performing  his  said  official  duties,  then  and  there, 
in  time  of  open  court,  unjustly,  illegally  and  unconsti- 
tutionally stop,  threaten  and  prevent  the  said  John  Lur 
cas,  otherwise  John  B,  C.  Lucas,  also  duly  appointed 
and  commissioned  one  of  the  judges  of  the  said  courts, 
from  addressing,  as  of  right  he  might  do,  a  grand  jury 
of  the  said  ooimty  of  Allegheny,  then  and  there  as- 
sembled  and  impannelled,  and  sworn  or  affirmed  resr 
pectively. concerning  their  rights  aad  duties  as  grand  ju- 
rymen, thereby  abusing  and  attempting  to  degrade  the 
high  offices  of  president  and  judge  as  aforesaid,  to  the 
denial  and  prevention  of  public  right,  and  of  the  due 
administration  of  justice,  and  to  the  evil  example  pf  iaU 
others  ia  the  like  case  oflfexidixi^." 
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You  have  now  a  clear  and  comprehensive  view  of  tho 
f^ounds  on  which  the  impeachmeot  was  supported* 
The  first  charge  accuses  judge  Addison  of  speakings  in 
terms  very  unjustifiable  for  a  president  of  a  courts  of 
an  address  delivered  to  a  petit  jury  by  his  associate, 
judge  Lucas.  The  language  which  he  used,  and  the 
manner  in  which  it  was  proved  to  have  been  delivered, 
are  equally  exceptionable.  His  conduct  was  rude,  un* 
gentlemanly  and  utterly  inconsistent  with  that  decorum 
and  re$pe£t  which  should  be  inculcated  and  pra6\ised 
.on  the  bench,  to  preserve  the  credit  gnd  the  charader 
of  a  court  of  justice.  Its  object  and  tendency  was  to 
detejr  Mr.  Lucas  from  exercising  his  judgment  and  ex* 
pressing  bis  opinion  from  the  bench,  ^nd  to  reduce 
iiim  to  4  perfed  cypher. 

The  other  charge  vas  for  preventing  judge  Lucas 
frpm  addressing  a  grand  jury.  This  was  effected  in 
the  same  rude  and  insolent  manner,  as  will  appear  from 
tbe  testimony  of  judge  Lucas  himself,  in  p^ges  S3  and 
37  of  the  printeil  trial. 

To  support  the  first  article,  I  believe  \t  would  not  be 
possible  to  find  any  positive  act  or  special  provision  pre* 
scribing  what  particular  language  a  president  of  a  court 
may  use,  and  what  he  shall  not,  in  reference  to  the  opi- 
nion which  an  associate  justice  may  h^ve  delivered* 
There  is  no  legal  barometer  for  weighing  words,  nor 
any  particular  law  embracing  all  the  variety  of  cases  of 
lighter  and  darker  shades  which  may  occur*  The  learn« 
ed  counsel  who  supported  the  prosecution  did  pot  cite  a 
single  precedent  even  of  the  kind.  There  may  have 
jbeen  a  law  to  be  found  in  the  breast  of  every  man  of 
common  sensjs  and  common  manners,  with  which 
judge  Addison  was  not  unacquainted,  and  upon  which 
the  Senate  considered  themselves  perfectly  justified  in 
convicting  him.  This  was  the  general  but  clear  and 
comprehensive  law,  which  marked  his  rights  and  du* 
ties  as  a  judge.  ThiC  la\y  of  his  office  prescribed  by 
his  oath. 

The  second  article  for  preventing  an  associate  jucfgc 
from  delivering  a  charge  to  a  grand  jury,  after  they  had 
received  one  from  the  president  of  the  court,  could  not 
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have  been  maintainicd  on  the  ground  of  any  express  sta- 
tute or  legal  usage.  It  is  the  first  time  I  ever  'heard  of 
such  a  case.  The  uniform  practice  in  the  courts  to 
which  I  have  been  accustomed  is  fur  the  chief  justice  or 
president  to  deliver  the  charge.  This  was  more  espe- 
cially the  case  in  the  court  in  which  judge  Addison  pre- 
sided, for  it  appears  they  had  adopted  a  positive  rule  on 
the  subject.  The  practice  of  a  court  of  justice  is  ge- 
nerally considered  as  the  law  of  that  court.  But  the 
Senate,  believing  on  principle  (and  believing  correctly) 
that  the  power  of  all  the  judges  of  the  court  was  equal, 
pronounced  a  sentence  of  condemnation. 

With  these  plausible  circumstances  to  countenance 
him,  judge  Addison,  a  gentleman  of  considerable  ce« 
lebrity  both  in  the  legal  and  political  world,  and  of  un- 
questionable talents,  conducted  his  own  defence.  His 
principal  reliance  ^v&s  oh  the  very  objection  which  the 
learned  counsel  for  the  present  defendant  now  make» 
He  contended  that  he  hod  committed  no  act  for  which 
he  was  liable  to  indictment,  and  that  he  was  therefore 
not  subject  to  impeachment.  In  the  position  that  his 
conduct  was  not  indictable,  he  was  supported  by  the 
opinion  of  the  supreme  court,  who  had  nevertheless 
considered  it  a  fit  subject  for  impeachment.  His  argu- 
ment was  able  and  ingenious,  but,  sir,  his  objection 
was  anticipated  or  answered  in  such  a  masterly  manner, 
by  a  chain  of  reasoning  so  irresistible,  that  it  produc- 
ed  complete  convife\ion  on  the  minds  of  the  Senate  of 
Pennsylvania.  This  honorable  court  know  the  result. 
He  has  been  not  only  removed,  but  disqualified  to  hold 
the  office  of  judge  in  any  court^of  law  in  that  state. 

We  have  then  the  deliberate  opinion  of  the  Senate  of 
Penns}  Ivania,  upon  solemn  argument,  confirming  the 
decision  made  by  her  supreme  court.  If  these  cases 
do  not  furnish  us  with  lessons  of  instruction,  I  know 
not  where  such  lessons  are  to  be  read. 

I  will  remark,  sir,  further  in  relation  to  this  case, 
that  had  it  not  been  for  the  extreme  anxiety  of  judj^c 
Addison  to  propagate  his  political  dogmas  from  the 
bench,  he  would  liever  have  been  reduced  to  this  seri- 
ous  dilemma .    Like  the  defendant,  he  converted  the  sa« 
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cred  edifice  of  justice  into  a  theatre  for  the  disseniinat% 
tion  of  doctrines,  to  which  I  hope  I  shall  never  sub- 
scribe. If  I  have  a  desire  relative  to  the  administration 
of  justice,  paramount  to  all  others,  it  is  that  party  and 
party  spirit  should  be  banished  from  every  court.  My 
sincere  and  fervent  prayer  is,  that  the  laws,  like  the 
providence  of  God,  may  shed  their  protecting  influence 
equally  over  all,  without  respect  to  persons  or  opini- 
ons. 

I  have  been  requested  by  the  attorney  general  of  Ma* 
ryland  to  state  another  and  a  recent  case  which  has  hap* 
pened  in  Pennsylvania.  For  his  satisfaction  I  will 
briefly  inform  this  honorable  court  of  all  that  took  place 
oil  that  occasion,  in  the  least  degree  applicable  to  the 
present  trial.  Three  of  the  judges  of  their  supreme 
court  were  accused  of  fining  and  imprisoning,  without 
the  intervention  of  a  jury,  a  fellowcitizcn,  for  pub- 
lishing a  paper  which  they  considered  as  a  contempt  of 
court.  The  judges  were  defended  by  two  most  able 
and  eloquent  counsel,  who  contended  that  the  constitu* 
tion,  the  laws  and  the  praftice  of  Pennsylvania,  by 
adopting  the  common  law  doctrines  on  the  subjefV, 
justified  the  pi  oceeding ;  arid  that  if  there  was  no  law 
to  justify  it,  their  conduft  flowed  from  an  honest  error 
in  judgme  nt,  for  which  they  were  not  liable  to  impeach- 
ment. But,  sir,  they  did  not  attempt  to  maintain  the 
position  contended  for  on  this  occasion,  that  to  support 
an  impeachment  the  condudl  of  a  judge  must  be  such 
as  to  subjedl  him  to  an  indiflment.  Nor  could  they, 
with  any  consistency,  have  supported  such  a  do£lrine, 
for  their  clients  had  before,  in  the  case  of  Mr.  Addi- 
son decided,  that  his  condud  was  not  a  proper  subject 
of  impeachment  though  it  might  be  of  indictment. 
[  This  precedent  then  fortifies  the  former  decisions  on 
this  point,  and  adds  another  authority  to  those  which 
previously  existed,  and  to  which  I  have  adverted. 

The  judges  were  acquitted,  I  acknowledge,  and 
were  I  to  hazard  an  opinion,  I  would  say  because  some 
of  the  members  of  the  Senate  of  Pennsylvania  thought 
their  condu6l  proceeded  from  an  honest  error  of  judg- 
ment.    If  this  court  shall  be  of  the  same  opinion  with 
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fcspeft  to  the  condiici  of  jiidge  Chast,  I  trust  fhey 
tvill  follow  the  precedent  and  acquit  him,  and  I  shall 
cheerfully  acquiesce  in  the  decision. 

I  fear  I  shall  fatigue  this  honorable  toviti  by  hoticlhg 
the  various  cases  on  this  subje£t,  but  I  cannot  omit 
)>ressing  on  their  attention  a  decision'  of  the  most  autho* 
ritative  and  binding  nature,  because  it  is  tmt  of  their 
own.  The  case'  to  which  I  allude  and  it»  attending  cir- 
cumstances mlust  be  fresh  in  the  recolleftion  of  every 
member  of  the  Senate.-  The  district  judge  of  New- 
Hampshire  vC'as  impeached  for  habitual  drunkenness  on 
thebenqh,  and  for  Using  pfophane  smd  indecent   Ian* 

fuage.  It  ttas  not  in  evidence  to  the  court  that  drunk- 
enness or  prophitne  and  indecent  language  were  in- 
dictable by  any  law  of  that  state.  There  is  no  law  of 
the  United  States,  unless  we  recur  to  the  naval  or  mili- 
tary code,  punishing  those  vices  as  offences.  Of 
eourse,  sir,  it  was  not  pretended  by  the  managers  on 
that  occasion,  of  whom  I  had  the  honor  to  be  one,  that 
any  indiflment  could  be  tnaintained  against  judge 
Pickering  in  any  citil  court  of  the  United  States,  or  of 
the  individual  state  of  which  he  was  a  citizen.  I  ap- 
peal to  your  recollection,  sir,  for  the  accuracy  of  this 
statement,  and  let  me  ask  what  was  the  result  ?  A  con- 
stitutional majority  of  the  Senate  pronounced  a  verdict 
of  guilty  and  passed  a  judgment  of  removal. 

One  of  the  counsel  f  Mr.  Harper)  of  whose  arg?i. 
ment  I  may  be  permitted  to  observe,  without  dispa* 
ragement  to  the  talents  and  learning  of  his  colleagues^ 
that  it  contained  an  able  and  masterly  defence  of  the 
conduct  of  the  accused,  sunk  beneatli  the  weight  of  this 
stubborn  and  conclusive  precedent.  It  was  a  stumbling" 
block  which  he  could  not  remove  out  of  his  way  ;  and 
he  seemed  compelled,  reluctantly,  to  yield  the  principle 
to  the  decisive  authority  and  pointed  application  of  thd 
case. 

We  have  then  the  whole  weight  of  American  autho- 
rity  in  our  scale,  whilst  the  learned  counsel  have  not 
been  able  to  adduce  a  single  precedent,  foreign  or  do- 
tnestic,  against  us.  When  I  speak  of  precedents,  I  do 
not  allude  to  the  obscnre  Ji€ia  which  may  be  iound  by 
turning  over  the  dar^  lanterns  of  tradition  in  gemote 
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tiges  of  antiquity^  or  to  the  interpolations  which  may 
be  scattered  through  the  marginal  references  to  the 
abridgements,  by  unknown  editors ;  but  to  some  au- 
thoritative case  which  has  occurred  since  the  regular 
date  of  parliamentary  impeachments.  The  fines  which 
Edward  I.  imposed  on  some  of  his  judges,  in  what 
manner  is  not  certainly  known,  to  replenish,  as  many 
have  supposed,  an  exhausted  treasury,  are  familiar  to 
every  student.  But  from  the  period  of  impeachments 
to  ihe  present  time,  I  believe  no  instance  of  an  indict-- 
ment  can  be  shewn  against  a  judge  of  the  Common 
l^leas.  Exchequer,  orKing^s  Bench  in  England,  nor 
agamst  a  Lord  Keeper  or  Lord  Chancellor,  who  hold 
their  offices  to  this  day,  let  it  be  remembered,  during 
pleasure.  The  civil  business  of  the  court  of  Chancery 
is  more  important  than  that  of  all  the  other  courts,  and 
the  decisions  of  that  tribunal  have  been  as  impartial  I 
believe  as  any,  notwithstanding  the  high  sounding  doc- 
trines of  judicial  independence*  There  have  been  ma- 
ny impeachments,  and  judges  have  sometimes  been  com- 
plained of  by  information  in  the  execrable  star  cham* 
ber,  but  there  have  been  no  indictments  at  law.  The 
star  chamber  has  been  long  since  abolished,  and  the 
sole  method  of  proceeding  against  judges  of  the  supe- 
rior courts  now  is  by  impeachment.  The  best  writers 
^gree,  **  that  judges  of  record  are  freed  from  all  pre* 
**  sentations  'vjhaiever^  except  in  parliament^  wbere 
**  tbey  may  be  punished  for  any  thing  done  by  them  in 
**  such  courts  as  judges. ^^  Numerous  authorities 
might  be  cited  on  this  subje£l,  but  I  shall  content  my- 
self with  barely  referring  to  them.  1  Hawk*  192, 
chap.  73,  sec.  6,  1  Salk.  396,  Woodeson  596,  Ja. 
cob's  law  diQionary,  title  Judges^  12  Co.  25,  26. 

Were  I  to  rest  the  point  here,  I  confidently  believe 
"we  should  be  perfe6lly  safe,  but  I  will  proceed  further^ 
agreeably  to  my  engagement,  in  the  commencement  of 
my  argument,  and  demonstrate  that  according  to  their 
own  principles,  and  authorities,  judge  Chase  has  been 
guilty  of  crimes  and  misdemeanors,  in  the  stri£lest 
technical  sense  of  the  terms,  for  which  he  ought  to  be 
punished  in  an  exemplary  manner* 
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In  contesting  the  principle  that  no  a6l  is  impeachable 
unless  it  be  also  indictable,  1  have  not  contended  for  the 
position  attributed  to  me  by  the  learned  attorney  gene- 
ral of  Maryland,  that  a  judge  may  be  impeached  for 
condudl  which  is  not  criminal.  On  the  contrary^  we 
rely  on  supporting  this  as  a  criminal  proceeding,  and 
the  gentlemen  are  entitled  to  every  advantage  which 
they  can  reap  from  this  declaration. 

I  have  had  occasion  to  state  that  I  considered  every 
a£l  of  misbehavior  in  a  judge  as  a  misdemeanor,  and 
the  attorney  general  of  Maryland  has  expressed  in 
strong  terms  his  perfe6l  agreement  in  the  opinion,  that 
misbehavior  is  synonimous  with  misdemeanor.  He  ap- 
peared to  imagine  that  he  gained  a  great  advantage  by 
hiakingthis  concession,  and  I  am  content  to  give  him 
the  full  benefit  to  be  derived  from  it.  I  shall  not  shrink 
ffom  the  position,  but  meet  the  gentleman  with  plea- 
sure  and  confidence  on  this  ground.  I  love  to  break  a 
lance  in  the  open  field  of  discussion,  and  disdain  every 
kind  of  ambush  in  argument. 

As  we  agree  in  one  pointy  that  misbehavior  and  .mis- 
demeanor are  convertible  terms,  Jacob's  law  diflion- 
ary,  which  quotes  the  language  of  judge  Blackstone  in 
his  commentaries,  has  been  recurred  to  for  a  definition 
of  a  misdemeanor.  Let  us  try  the  conduct  of  judge 
Chase  by  this  text. 

A  crime  or  misdemeanor j^^  (says  judge  Blackstone) 
is  an  act  committed  or  omitted,  in  violation  of  a  pub- 
lie  law  eitber  forbidding  or  commanding  it.^^  **  TJbis 
*'  general  definition  comprehends  both  crimes  and  mis^ 
**  demeanors,  Huhich  properly  speaking  are  mere  syno» 
**  nimous  terms.^^ 

There  is  a  public  law  that  prescribes  the  following 
oath  Which  judge  Chase  took  on  his  entrance  into  office; 
1  vol.  pa.  53. 

/  do  solemnly  swear,  that  I  will  administer  jus- 
tice without  respect  to  persons,  and  do  equal  right  to 
the  poor  and  the  rich,  and  that  1  will  faithfully  and 
impartially  perform  all  the  duties  incumbent  on  me 
as  a  judge  of  the  Supreme  Court,  according  to  the 
best  of  my  abilities  and  understanding,  agreeably 
to  the  comtitutionandlaws  of  the  United  States. ^^ 
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Who  that  reads  this  solemn' and  impressive  provision 
and  looks  at  the  plenary  evidence  we  have  before  us,  can 
hesitate  to  pronounce  the  respondept  guilty  of  violating 
a  publid  law,  which  he  was  bound  by  the  most  sacred  of 
all  human  obligations  to  execute  with  fidelity  ?  His 
oath  informed  him  that  the  law,  like  the  Gospel,  was 
no  respecter  of  persons,  and  yet  what  have  we  beheld 
'  in  his  conduct,  when  a  poor,  unfortunate  Fries,  or  a 
wretched  Callcnder  was  before  him,  upon  a  criminal 
charge  i  I  appeal  to  the  testimony  which  I  shall  by  and 
by  comment  upon,  whether  his  acts  do  not  prove  that 
he  marked  them  out  as  victims  to  be  sacrificed  on  the 
altar  of  party.  "  Sir,  I  cannot  believe  that  gentlemeii 
will  seriously  contend  that  the  expressions,  '*  faiths 
*'  fully  and  impartially  to  perform  bis  duties ^'^'^  have  no 
definite  meaning  ;  that  conduct  grossly  prejudiced  and 
the  most  shameless  partiality  shall  be  considered  as  no 
violations  of  his  solemn  oath.  If  they  did,  I  have  too 
exalted  an  opinion  of  the  good  sense  and  discernment 
of  the  court  to  believe  they  would  counte- 
nance such  an  idea.  Their  import  is  certainly  plain 
and  obvious,  without  recurring  to  the  black  lettered 
lore  for  explanation.  What  then  was  the  conduct  of 
the  respondent  to  Fries,  if  testimony  not  only  unim- 
peached  but  unimpeachable  is  to  be  believed  ?  Was 
he  not  prejudiced  both  against  the  unhappy  prisoner  and 
his  case,  which  he  had  from  a  superabundance  of  zeal 
completely  prejudged  ?  Or,  sir,  when  he  declared 
Callender  ought  to  be  hung,  and  set  off  with  his  miser- 
able pamphlet  in  his  pocket,  ready  scored  for  his  pur- 
pose, and  proceeded  in  the  most  arbitrary  manner  with 
his  trial,  was  he  impartial,  or  was  he  not  guilty  of  the 
most  manifest  and  daring  partiality  ?  Shall  he  be  guil- 
ty of  all  these  outrages  against  the  plaiif  language  of  a 
public  statute,  which  combines  the  obligation  of  an 
oath  with  the  sanction  of  a  law,  and  yet  be  innocent  of 
any  crime  or  misdemeanor  ?  If  gentlemen  will  hold  up 
the  aces  of  Congress  in  one  hand  and  the  acts  of  judge 
Chase,  proved  by  the  testimony,  in  the  other,  they  will 
see  and  be  satisfied,  that  within  the  strictest  legal  defi. 
nition  he  has  been  guilty  of  repeated  and  aggravated  vi- 
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olations  of  public  law,  and  therefore  unquestionably  of 
crimes  and  misdemeanors. 

The  constitution,  however,  is  declared  to  be  empha- 
tically the  supreme  law  of  the  land.  This  sacred  in- 
strument he  was  bound  by  a  twofold  oath  to  preserve  in- 
violate.* All  executive  and  judicial  officers  of  the  Uni- 
ted States,  independent  of  their  oaths  of  office,  are 
bound  by  oath  to  support  the  constitution — Art.  6, 
sect.  3. 

By  the  seventh  article  of  the  amendments  of  the  con- 
stitution, which  have  been  duly  ratified,  and  therefore 
now  form  part  of  that  instrument,  it  is  declared.,  that 

"  In  all  criminal  prosecutions  the  accused  shall  en* 
*'  joy  the  right  to  a  speedy  and  public  trials  by  an  im^ 
"  partial  jury  of  the  state  and  district  nv herein 
the  crime  shall  have  been  committed^  which  district 
shall  have  been  previously  ascertained  by  lavj ;  and 
to  be  informed  of  the  nature  and  cause  of  the  accu- 
sation;  to  be  confronted  with  the  witnesses  against 
him  ;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor ;  and  to  have  the  assistance  of 
counsel  for  his  defence.'*'^ 
This  article  secures  to  every  accused  individual  the 
right  of  a  trial  by  an  inipartial  jury*  Without  their 
unanimous  consent,  no  matter  how  eager  the  govern- 
ment are  for  conviflion,  no  person  can  be  punished. 
Where  anj^man  is  charged  in  due  form  with  the  com- 
mission of  a  crime,  and  pleads  he  is  not  guilty ,  the  ju- 
ry are  to  decide  on  the  whole  case  whether  he  be  inno- 
cent or  not.  Their  verdift  must  be  commensurate 
with  the  issue  joined,  which  involves  both  fact  and  law» 
which  they  have  indubitably  the  right  to  decide,  agree- 
ably to  the  express  and  positive  provision  of  the  consti- 
tution. This  right,  therefore,  is  an  original  righ*, 
flowmg  from  (he  highest  authority.  It  is  beyond  doubt 
a  principle  and  not  an  incidental  right.  It  is  not  a  right 
incidental  to  the  trial,  but  it  constitutes  the  trial  i:self ; 
for  there  can  be  no  other  trial  in  the  case  but  by  jury. 

This  same  amendment  guarantees  to  the  accused  the 
assistance  of  counsel.  How  important  is  thi$  privilege^ 
when  it  is  recollected  that  veterausof  the  bar  are  gene. 
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rally  seleCled  to  prosecute.      The  situation  too  of  an 
innocent  man,  charg^ed  with  the  commission  of  a  crime, 
is  delicate  and  embarrassing.     It  excites  frequently  ap- 
prehensions which  unfit  him  for  making  a  defence. 
I  feel  myself  compelled  to  declare  upon  the  authority  of 
the  testimony  in  this  case^  that  the  respondent  has  been 
proved  guilty  of  violating  the  supreme  law  of  the  land 
in  those  great  essential  provisions.      He  has  deprived 
accused  individuals  of  a  trial  by  jury/  for  he  would 
not  suffer  the  jury  to  decide,  or  even  to  hear  argument 
on  the  subject  of  the  law,  and  he  has  deprived  them  of 
the  benefit  of  counsel  by  condufl  which   drove  counsel 
from  the  bar.     This  has  happened  in  more  than  one  in- 
stance, and  above  all,  an  injured  fellow  citizen  has  been 
stripped  of  his  invaluable  privileges  in  a  capital   case. 
Is  this  imagination  or  is  it  reality  ?      Let  the  recorded 
testimony  determine.     If,  however,  I  am  correct,  must 
I  not  have  satisfied  this  honorable  court,  ai^eeably  to 
my  promise,  that  taking  the  learned  counsel's  own  defi- 
nition, and  relying  upon  his  authorities,  I  have  demon- 
strated that  the  accused  has  been  guilty  of  crimes  and 
misdemeanors.  But  have  I  not  gone  further,  and  shewn 
that  he  has  been  guilty  of  high  crimes  and  misdemean- 
ors, and  such  as  disqualify  him  for  a  seat  on  the  bench, 
so  as  to  come  fully  within  the  rule  which  he  has  laid 
down? 

God  forbid  that  it  should  be  said,  when  a  judge  is 
guilty  of  grossly  violating  not  merely  a  public  law,  but 
the  supreme  law  of  the  land,  nay,  a  law  which  he  was 
bound  by  two  solemn  oaths  to  support,  he  is  not  guil- 
ty of  any  crime  or  misdemeanor ;  or  that  when  he  vio- 
lates this  supreme  law  which  he  is  thus  obligated  to  res- 
pect, for  the  purpose  of  depriving  a  fellow  citizen,  ac- 
cused of  a  capital  crime,  of  the  benefit  of  counsel,  and 
the  inestimable  right  of  trial  by  jury,  he  shall  not  be  de« 
clared  guilty  of  high  crimes  and  misdemeanors,  which 
evince  a  want  of  integrity,  and  mark  a  depravity  of 
heart  that  completely  disqualify  him  for  a  judicial  office.' 
I  have  now  finished  my  observations  in  reply  to  the 
preliminary  objections  which  have  been  made  to  this 
moc|.e  of  proceeding,  and  have  been  reluctantly  compel- 


406 

* 

led  to  discuss  them  at  much  greater  length  than  I  at  first 
contemplated,  from  the  zeal  and  pertinacity  with  which 
they  have  been  urged  and  insisted  6n  by  the  learned 
counsel  opposed  to  us.  Under  the  impression  that  l| 
have  been  successful  in  this  undertaking,  I  shall  hasten  to 
the  investigation  of  the  articles  themselves. 

To  the  observations  virhich  have  already  fallen  fromj 
me  on  the  subject  of  the  technical  refined  exceptions 
that  have  been  taken  to  the  language  of  the  articles,  I 
shall  only  add  a  remark  or  two  in  reply  to  what  fell  from 
one  of  the  counsel  (Mr.  Lee)  when  commenting  on  the 
5th  and  6th  articles. 

He  appeared  to  consider  the  House  of  Representatives 
bound  down  to  the  same  strict  and  technical  forms  re- 
quired in  the  ordinary  courts  of  justice.  Even  there  I 
believe  suitors  are  too  often  caught  in  this  mis^rabk 
net,  which  is  calculated  to  hold  a  shadow  and  let  the 
substance  escape.  But  the  legal  maxim,  if  I  am  cor- 
rectly informed,  applicable  to  impeachments,  is,  that 
they  whose  duty  it  is  to  present  them,  may  speak  in 
plain,  common  language,  loquendum  ut  vulgus — Foster 
389,  90  ;  2  Woodes.  Lect.  607.  I  believe  if  we  were 
to  try  the  articles  either  by  the  test  of  technical  nicety 
or  the  standard  of  common  sense,  they  would  be  found 
on  examination  correct  in  form  and  substance.  The  ar- 
ticles particularly  excepted  to  charge  the  respondent  with 
committing  acts  in  violation  of  certain  public  laws  of 
the  United  States,  either  enacted  by  Congress  or  adopt- 
ed by  their  statutes.  If  this  be  not  a  sufficient  allegati* 
on  of  criminality,  I  know  not  what  would  constitute  an 
offence.  Suppose  an  act  of  Congress  were  made  to 
punish  an  assault  or  battery  committed  in  any  place 
within  their  exclusive  jurisdiction,  and  an  indi6lment 
were  to  state  the  fact  to  have  been  committed,  and  al- 
ledge  that  it  was  done  against  the  a£t  in  such  case  made 
and  provided,  it  would  certainly  be  held  sufficient  in 
any  court  of  criminal  judicature  in  the  United  States. 

In  examining  the  various  articles  of  accusation,  I 
will  consume  no  more  of  your  valuable  time  than  the 
intrinsic  importance  of  the  subject  absolutely  requires. 
I  am  not  standing  in  an  ordinary  court  ol  justice.     I  do 
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not  consider  myself  arguing  a  case  before  an  honest,  but 
perhaps  an  unlettered  jury.  I  feel  myself  addressing 
an  enlightened  tribunal,  composed  of  venerable  and  il* 
lustrious  characters,  who  add  to  the  native  virtue  of  in« 
tegrity,  that  intelligence  and  knowledge  which  is  ac« 
quired  by  the  study  and  experience  of  years.  I  am  sen- 
sible that  I  am  addressing  those  more  capable  of  com- 
municating information  to  me  than  I  am  of  insitnid- 
ing  them. 

The  case  of  poor  Fries,  embraced  by  the  first  article, 
presents  a  melancholy  pi£^ufe,  of  which  I  muse  solicit 
you,  painful  as  the  object  may  be,  to  take  a  view.  From 
this  gloomy  spectacle  you  would  naturally  desire  to 
avert  your  eyes,  and  I  could  wish  for  the  honor  of 
human  nature  that  it  had  never  been  exhibited.  But 
your  duty  compels  you  to  contemplate  it,  whilst  mine 
commands  me  to  pourtray  it. 

In  justice  to  my  early  acquaintance  (Mr.  Hopkinson) 
who  defended  the  respondent  against  this  charge,  I  must 
observe,  that  the  task  assigned  him  was  performedVith 
great  ability  and  address.  But  my  learned  friend  ( Mr. 
Nicholson)  in  reply  to  his  observations,  presented  such 
a  clear  exposition  of  the  facts,  and  such  a  sound  com- 
mentary  on  the  law  applicable  to  this  article,  that  I  am 
sensible  he  must  have  removed  the  great  mountain  of 
objections  which  overshadowed  for  a  time  this  part  of 
the  case.  My  share  of  duty  is  therefore  considerably 
diminished.  It  only  remains  for  me  to  add  a  brick  or 
two  to  the  wall  which  he  has  erected,  and  to  answer 
some  of  the  remarks  of  the  learned  attorney  general  of 
^2cty\2Ln<ly  and  his  eloquent  colleagues,  Mr.  Harper 
and  Mr.  Key. 

On  questions  of  fa6l  I  shall  rely  principally  on  the  ad- 
missions  contained  in  the  answer,  and  shall  not  detain 
this  court  with  adverting  to  the  volume  of  evidence 
which  has  been  taken,  unless  where  the  respondent  has 
thought  proper  to  deny  any  material  part  of  a  charge.  I 
believe  his  own  answer  confesses  substantially  the  truth 
and  correfhiess  of  the  principal  fa6\s  on  which  the  ar« 
tides  rest.  This  court  will  require  no  stronger  evidence 
I  presume,  than  the  admissions  of  the  party,  deliber* 
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ately  recorded  by  himself.  When  he  denies  fafks^  it  i^ 
his  duty  to  support  such  denial  by  the  necessary  proofs. 
But  taking  the  answer  altogether,  though  a  masterly 
performance  in  point  of  style  and  language,  in  my  hum- 
ble  opinion,  it  gives  a  death  wound  to  his  case« 

It  appears  that  Fries  had  been  tried  in  the  year  1 799, 
before  judges  iredell  and  Peters,  and  convidled  of  the 
crime  of  high  treason.  His  counsel  afterwards  moved 
for  a  new  trial,  on  the  ground  that  one  of  the  jury  had 
been  prejudiced  against  him.  That  he  had  not  in  fad 
been  an  impartial  juror  in  the  case.  The  court,  consist- 
ing of  the  same  judges,  upon  argument,  ordered  a  new 
trial  to  be  had.  A  new  trial,  according  to  the  best  au- 
thorities, IS  *'  /2  rehearing  of  the  cause  before  another 
**  jury^  but  %jith  as  little  prejudice  to  either  party  as 
**  if  it  had  never  been  heard  before.'*'*  In  this  light 
judge  Chase  should  have  considered  it.  He  ought  to 
have  gone  to  Pennsylvania  with  a  mind  totally  unpreju- 
diced,  and  viewed  every  circumstance  of  the  case  with 
the  utmost  impartiality.  The  very  circumstance  which 
produced  the  second  trial  ought  to  have  put  him  suffici- 
ently on  his  guard.  When  a  new  trial  had  been  dire£t- 
ed,  to  use  the  language  of  the  respondent  in  his  answer^ 
"  solely  on  the  grourid  that  one  of  the  jury^'*  (a  single 
man  out  of  twelve)  *^  after  he  ivas  summoned^  but  be* 
**  fore  he  V)as  sworn  on  the  trials  had  made  some  de* 
**  clarations  unfavorable  to  the  prisoner y'*  how  ought 
an  impartial  judge  to  have  felt  and  to  have  a£led  ?  Air. 
Chase^let  it  be  recollected,  presided  in  a  court  composed 
of  but  two  members*  Wiih  this  lesson  before  his  eyes, 
we  find  the  respondent  forming  an  opinion  in  his  closet 
on  the  law  of  treason,  applicable  to  the  case  of  poor 
Fries,  and  not  satisfied  with  making  up  iiis  own  mind 
on  (,his  subje6l,  he  took  care  to  bind  the  judgment  of 
his  associate,  by  obtaining  his  approbation  of  that  opi- 
nion which  he  reduced  to  writing  for  the  purpose.  This 
irregular  and  reprehensible  measure  was  adopted  before 
the  hour  of  trial  arrived,  when  the  man  whose  life  was 
at  stake,  was  to  be  heard  on  a  subject  that  involved  his 
existence.  This  bold  step  in  tlie  path  to  conviction, 
has  been  defended  on  plausible  grounds  and  by  subtle 
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refinements.  The  respondent  in  his  answer,  and  the 
learned  counsel  in  their  defence  have  endeavored  to 
prove  that  this  conduct  was  not  only  right,  but  perfect- 
ly proper  and  correct*  Among  the'  various  pretexts 
eagerly  laid  hold  of  to  justify  this  novel  procedure,  they 
urge  as  a  reason  for  prejudging  and  dispatching  acapi- 
talcase,  the  multiplicity  of  civil  business  pending  in 
the  same  court !  1  will  forbear  to  enquire  into  the  facts 
on  this  point,  though  I  believe  there  is  not  a  spark  of 
testimony  lo  prove  the  allegation  to  its  full  extent,  be- 
cause, if  the  docket  had  been  loaded  with  civil  suits,  it 
would  form  no  excuse  for  hurrying  through  a  criminal 
trial,  on  the  issue  of  which  the  life  of  a  fellow  citizen 
depended.  That  cause  must  be  bad  indeed  that  re- 
quires to  be  propt  by  such  miserable  expedients.  When 
I  first  read  this  passage  in  the  answer,  it  struck  me 
with  astonishment,  and  excited  a  burst  of  indignation 
which  it  is  my  duty  to  repress.     **  A  multitude  of  civil 

business  is  depending,  and  therefore  I  must  make  up 

my  mind  conclusively  on  the  law  in  a  capital  case, 
**  before  the  proper  season  arrives,  without  hearing 
**  a  single  word  from  the  prisoner  or  his  counsel  in  de- 
**  fence  !"  The  learned  judge  certainly  did  not  refleft 
on  the  effeft  of  such  an  excuse,  which  instead  of  pal- 
Hating  his  condu6,  aggravates  it.  That  he  was  in  a 
great  hurry,  evt  ry  part  of  his  condufl  proves.  From 
the  opinion,  a  copy  of  which  is  annexed  to  his  answer, 
it  would  appear  that  he  did  not  intend  to  make  it  public, 
at  least  until  after  the  jury  had  been  sworn  and  Fries 
was  on  his  trial.     In  that  we  find  these  expressions  : 

**  The  court  heard  the  indictment  read  on  the  ar- 
**  raignment  of  the  prisoner  some  days  past,  and  just 
**  ftovj  on  bis  trials  and  they  attended  to  the  overt  acts 
**  stated  in  the  indictment.^* 

This  honorable  court  will  recollect  that  the  whole  cur- 
rent of  the  testimony  proves,  and  the  defendant  in  his 
answer  admits,  that  he  delivered  the  papers  containing 
this  ex  pane  opinion  before  Fries's  trial  commenv:ed. 
Such  was  his  eagerness  to  dispatch  the  case,  with  a 
view,  he  says,  of  reaching  expeditiously  the  civil  list. 
As  if  gifted  with  the  spirit  of  intuition  and  with  an  in- 
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fallible  judgment,  he  seems  not  to  have  proceeded  on 
the  principle  of  castigatque  audttque^  but  to   have  im- 
proved even  upon  that  model,  considermg  it  not  neces- 
sary for  him  to  hear  arguments  at  any  stage  of  a  cause, 
for  the  purpose  of  forming  a  correct  opinion.      His 
counsel  ask  us  whether  it  be  a  fault  in  a  judge  to  have 
a  profound  knowledge  of  the  law,   which  will    enable 
him  lo  decide  promptly  any  question  that  may  occur; 
and  the  respondent  said  on  Fries's  trial,  that  **  he  had 
**  an  opinion  in  point  of  law  as  to  every  case  which 
"  could  be  brought  before  the  court,  or  else  he  was  not 
**  fit  to  sit   there."     Yet,  when   Callender's  trial  was 
processing,  we  fi^od  this  same  judge,  upon  a  common 
point  of  practice  relative  to  a  challenge,  to  the  jury,  call- 
ing out  lor  Coke  on  Lyttleton  to  be  brought  into  court 
before  he  coukl  make  up  his  mind  on  the  subject. 

Sir,  I  hope  always  to  see  more   of  profound  legal 
erudition  and  extensive  information  on  the  bench.     A 
rational  diffidence  in  their  own  opinions  is  the  result  and 
the  companion  of  knowledge.     Characters  of  this  des- 
cription, who  combine  integrity  and  impartiality,  qua- 
lities essential  for  a  judge,  with  their  learning,  will  ne- 
ver form  and  deliver  an  extra-judicial  opinion.      They 
will  adopt  the  maxim,  audj  alteram  partem^  in  their 
practice.     If  judges  act  correctly  and  properly  in  deci- 
ding the  law  in   a   single  caiic,   without  hearing  both 
sides,  the  principle  will  hold  good  in  all  cases.      Every 
issue  of  pure,  unmixed  law  ought  to  be   thus  decided. 
Demurrers,  special  verdicts  and  motions  in   arrest  of 
judgment,  instead  of  being  determined  in  open  court 
on  solemn  argument,  should  be  decided  by  the  judg^ 
in  their  closets.      Cai-es  in  error,  removed  up  to   the 
higher  tribunal  for  the  purpose  of  correcting  the  mis- 
takes of  inferior  jurisdictions,  would  of  course  be  ad- 
judged without  argument.     The  court  would  only  have 
to  meet  to  deliver  the  opinions  in  public,  which  they 
had  formed  in  their  chambers.     Surely  when  gentlemen 
contend  it  was  correct  in  die  respondent  in  a  criminal 
case,  when  law  was  blended  with  fact,  and   the  life  of 
the  accused  involved  in  the  issue,  they   must  advocate 
in  civil  causes,  where  from  the  nature  of  tlie  pleadings. 
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the  fact  is  separated  from  the  law,  the  practice  of  their 
own  principle.  I  agree  it  would  save  time  and  some 
expence  in  obtaining  decisions,  but  would  causes  be 
decided  as  justly  and  satisractorily  ? 

I  have  before  stated  and  endeavored  to  prove  by  the 
letter  and  spirit  oi  the  cbnstitution,  that  in  all  criminal 
cases  the  jury  have  an  established  right  to  decide  the  law 
as  well  as  the  fact.     The  respondent,  whose  actions  do 
not  always  correspond  with    his  declarations,    in  the 
charge  delivered  before  they  retired  from  the  bar,  to  the 
jury  who  convicted  Fries,  uses  the  following  language  ; 
But  the  jury  are  to  decide  in  the  present,  and  in  all 
criminal  cases^  both  the  law  and  the  fact.^^ 
It  cannot'therefore  be  necessary  for  me  to  repeat  the 
same  answer  to  the  maxim  that  has  been  suggested,   ad 
questioner    facti   respondent  juratoreSy    ad  questiones 
iegis  respondent  judiceSj  which     Lord    chief     justice 
Vaughan,  on  a  memorable  occasion,  gave  to  the  coun<. 
scl  of  his  day :  a  very  good  maxim,  but  often  very  im- 
properly applied.     It  is  referable  to  these  cases   solely 
when  the  law  and  fact  by  the  pleadings  are   separated, 
as  in  the  ca^e  of  demurrers  and  special  verdicts.     It  has 
notthemost  remote  application   to   criminal  cases,  on 
the  issue  of  not  guilty,  which  necessarily  blends  law 
and  fact  together.     A  pure,    unmixed  question   of  law 
never  came  before  a  jury,  it  is  always  mingled  with  fact, 
and  must  depend  upon  the  testimony.     In  such   a  case 
the  judge  cannot  give  any  positive  directions  of  law  on 
the  trial ;  for  the  Taw  can  only  arise  out  of  facts,  and 
the  judge  cannot  know  what  the  fa<fls  are  are  until  the 
jury  have  given  their  verdict.     Lord  Hale,  a  great  au- 
thority in  criminal  law,  also  observes,  that  ^'  it  is  the 
^*  conscience  of  the  jury  that  must  pronounce  a  prison- 
er guilty  or  not  guilty  ;  for  to  say  the  truth,  it  were 
the  most  unhappy  case  that  could  be  to  the  judge,  if 
^^  he  at  his  peril  must  take  upon  him  the  guilt  or  inno- 
**  cence  of  the  prisoner,  unhappy  also  for  the  prisoner ; 
**  for  if  the  judge's  opinion  must  rule   the  verdifl,  the 
**  trial  by  jury  would  be  useless."     I  think   I  tread  on 
ground  which  can  neither  be  removed  or  shaken,  when 
I  assert  the  unqualified  right  of  the  jury  in  Fries*s  trial 
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to  decide  the  law  equally  with  the  fa£):,  because  added 
to  all  the  rest,  I  have  the  respondent's  own  authority 
in  support  of  the  position. 

Suppose  then  that  judge  Chase  had  not  been  so  eager 
and  in  such  great  haste  to  display  the  offspring  of  his  pro- 
found legal  reflections.  That  he  had  been  patient  enough 
to  wait  as  he  originally  designed,  as  appears  in  his  an- 
swer, *'  until  after  the  petit  jury  should  have  been  im^ 
**  pannelled  and  beard  the  indictment  read  to   them  by 
the 'clerk y''^  and  the  jury,  *'  before  the  district  attor^ 
ney  should  have  stated,to  them  the  law  on  the  overt 
acts  alledged  in  the  indictment  as  it  appeared  to  him  j^* 
had  presented  a  set  of  papers  to  the  court  and  the  coun- 
sel  on  each  side,  containing  their   decided  opinions  of 
the  law,  that  the  overt  acts  stated  in  the  indictment  did 
not  amount  to  treason  agreeably  to  the    constitution. 
That  they  would  not  have  this  law  controverted,  nor 
suflfcrany  cases  of  constru6\ion  in  the   British  statutes 
to  be  cited.     I  presume  the  learned  judge  would  scarce- 
ly have  brooked  such  conduct  in   the  jury,  though  the 
case  is  parallel  with  his  own.     He  declares  himself  that 
the  jury  had  a  right  to  decide  the  law  in  that  cause,  and 
they  would  only  have  done  what  he  himself  did  do,  dc. 
cided  it  without  argument,  having  made  up  their  minds 
at  home,  after      htaring    the    indiftment    read      on 
the  prisoner's  arraignment.     Had  the  jury  adopted  this 
conduct,  which  I  fear  the  judge  could  not  have  tolerate 
ed,  and  had  they  persibtcd  in  it,  the  prisoner  must  have 
been  accjuittcd  against  the  predetermined  opinion  of  the 
court.     Sir,  notwithstanding  the  observation  of    Mr, 
Harper,  that  the  court  refused  to  grant  a  new   trial   in 
criminal  cases  in  favor  of  life  from  motives  of  humanity, 
and  not  because  they  have  not  the  power  if  they  choose 
to  exercise  it,  I  must  beg  leave  most  explicitly  to  deny 
thi$  position.     The  court  possess  no   such  authority, 
nor  have  they  ever  attempted  it  in   a  single  case  within 
my  lecollection,  and  certainly  the  learned  counsel  pro- 
duced no  example  of  the  kind.     Besides,  the  defendant 
states  in  his  answer,  that  '*  he  well  knows  that  it  is  the 
**  right  of  juries  in  criminal  cascs^  to  give  a  verdict 
**  of  acquittal  which  cannot  be  set  aside  on  account  of 
**  its  being  contrary  to  lawJ*\    To  bring  the  case  home 
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to  the  bmsiness  and  bosom  of  the  respondent,  let  us 
suppose  that  when  he  first  appeared  before  this  honor* 
a.ble  court,  surrounded  by  the  able  and  eminent  counsel 
Mrhich  the  laws  and  humanity  aftbrd  him»  you,  Mr.  Pre- 
sident, had  presented  to  his  advocates  a  paper  containing 
the  predetermined  opinion  of  a  constitutional  majority 
of  the  Senate,  that  if  the  facts  contained  in  the  arti- 
cles of  impeachment  were  substantiated  by  proof,  that 
the  respondent  was  guilty  in  law  of  high  crimes  and 
misdemeanors,  for  which  he  ought  to  be  removed  from 
office,  and  disqualified  to  hold  any  other  under  the  Uni- 
ted  States,  would  he  not  have  said,  and  with  great  jus- 
tice too,  that  you  had  prejudged  his  case  ?  The  refined 
distinctions  so  eloquendy  urged  to  excuse  his  own  con- 
dui!:\,  would  have  vanished  the  moment  the  reality  was 
experienced.  The  splendor  of  his  sophisms,  which  have 
sometimes  almost  dazzled  our  eyes,  would  have  been 
obscured  by  his  own  leelings.  The  instant  the  case 
was  made  his  own,  his  condu6):  would  have  furnished 
us  with  all  the  evidence  and  all  the  arguments  thait 
would  have  been  required.  Had  this  court  acted  in 
such  a  manner,  it  would  have  given  the  respondent  a 
volume  of  explanation  on  the  subjedl  of  prejudging  the 
law,  which  one  of  his  ccuusel  (Mr.  HopkinsonJ  has 
stated  he  does  not  understand. 

But,  thank  Heaven,  this  dignified  tribunal  has  treat* 
ed  the  respondent  with  that  indulgence  which  is  due  to 
individuals  in  his  situation.  They  have  given  him  the 
full  benefit  of  our  equal  laws.  They  have  acted  upon  the 
humane  and  benevolent  principles  of  our  code,  which  pre- 
sumes  every  man  innocent  until  he  is  proved  to  be  guilty. 
The  laboring  oar  is  on  our  side,  and  unless  we  satisfy  the 
Senate  by  plenary  evidence,  of  his  guilt,  they  must  and 
will,  I  trust,  acquit  him. 

The  examples  of  lord  chief  justice  Eyre  and  of  judge 
Iredell,  in  ihe  charges  which  they  have  delivered  to 
grand  juries,  have  been  referred  to,  for  the  purpose  of  ' 
shielding  the  respondent.  7he  cases  are  utierly  dissi- 
milar, and  bear  no  analogy  or  resemblance  to  each 
other.  Their  charges  contain  a  general  definition 
or  description  of  those  offences  which  come  under  the 
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cognizance  of  a  grand  inquest.       When  they  do  ad- 
vert   from    peculiar    circumstances  to  particular   ca- 
ses^      the     opinions     they      express     are      always 
subject    to    correction,    for     whoever '  heard    of    a 
judge  refusing  to  permit  the  counsel  for  an  accused  in- 
dividual  to  controvert  any  doctrines  delivered   in  his 
charge  to  a  grand  jury  ?      This  was  not  the  conduct  of 
lord  chief  justice  Eyre   or  judge  Iredell,      Whatever 
sentiments  they  may  have  expressed  in  their   charges^ 
they  were  open  to  conviction,  and  permitted  the  coun- 
sel to  indulge  themselves  in  ail  the  latitude  of  argument 
which  they  considered  necessary  to  theirclient's  defence* 
Would  to  God,  that  the  respondent  had  imitated   the 
examples  which  his  own  counsel  have  held  up  to  our 
view ! 

As  the  learned  judge  had  formed  this  ex-parle  opini- 
on, to  which  he  was  determined  to  acUiere,  his  advocates 
make  a  merit  of  his  revealing  it  at  the  period   he   did, 
and  they  inform  us  that  he  might  have  kept  it  locked  up 
in  his  own  bosom,  of  which  he  alone  possessed  the  key, 
and  have  divulged  it  when  it  was  too  late  to  counteract 
it.     But  the  express  purpose  of  opening  the  budgef, 
was  to  prevent  counsel  from  controverting  the  points. 
For  the  defendant  in  his  answer  expressly  says,  **  Tie 
**  court  held  itself  bound  by  the  former  decisions^  and 
**  ivould  not  therefore  alter  its  opinions  in  i:onsequencc 
•*  of  any  arguments.^^     Without  this  precious  confes- 
sion, we  well  know  the  effect  of  bia^  on  the   human 
mind.     Such  is  its  peculiar  mechanism   and  constitu- 
tion, that  when  an  opinion  is  once  formed  on   any  sub- 
ject,  it  is  extremely  difficult  to  correct  it,  though  erro- 
neous.    When  once,  therefore,  the  judgment  was  ri- 
vetted  agamst  the  prisoner,  before  the  season   of  exer- 
tion in  his  behalf  comes  round,    the  tongues  of  angels 
would  have  been  insufficient  for  the  task  of  changing  it. 

The  aid  of  precedent  has  been  called  in  to  justify  this 
wide  departure  from  principle,  and  it  is  contended 
that  the  opinion  was  correct  in  point  of  law.  My  ho« 
norable  friend  (Mr.  Randolph)  has  detected  and  expo- 
sed the  fallacy  of  this  species  of  justification.  I  will 
remark  that  a  great  and  respeftable  character  (Lord 
Mansfield)  has  observed,  tliat  he  is  a  most  unrighteous 
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Mid  wicked  judge  who  decides  without  hearing  both 
sides/  even  when  he   decides  correctly— Because  his 
judgment  is  the  effe£l  of  chance  or  accident,  and  not 
the  result  of  a  fair,    full  and  impartial  investigation. 
Precedents,  let  me  observe,  do  not  make  the  law,  they 
are  merely  evidence  of  it.     Nor  is  the  law  to  -  be  abso« 
lutely  decided  by  precedents  ;  judicandum  est  UgibuSj 
ncn  exemplis.     ^^  If  a  judge  conceives  that  a  judgment 
given  by  a  former  court  is  erroneous,  he  ought  not 
in  conscience  to  give  the  like  judgment,  he  beings 
**  sworn  to  judge  according  to  law,"  says  lord  chief  jus« 
tice  Vaughan.      But  judge  Chase  declares,  that  had  he 
differed  in  opinion  from  former  precedents,  even  in  a 
capital  case,   he  should  have  held  himself  bound  by 
them.  But  here  let  me  ask  what  are  those  precedents  to 
^vhich  he  subscribes?      It  is  not  my  intention  to  go  at 
full  length  into  the  discussion  of  them,  or  comment  at 
large  on  the  law  of  treason.      My  object  is,  on  this  in- 
teresting, occasion,  to  enter  a  solemn  protest  against 
doctrines  which  would  entail  on  us  all  the  constru6\ive 
treasons  of  another  country,    and   to  assign  in  a  few 
words  the  reasons  of  my  opinion.      I  am  not  to  be  de- 
terred from  my  duty  by  the  assertion  that  no   counsel  of 
eminence   would  controvert  the  correctness  of  the  prin- 
ciples laid  down  by  the  respondent  in  his  ex-parte  opi- 
nion, more  especially   when  characters   of  such  high 
standing  at  the  bar,  as  Mr.  Lewis  and  Mj;.  Dallas,  have 
honorably  and  conscientiously  opposed  such  monstrous 
doctrines.     The  western  insurrection  in   Pennsylvania 
was  materially  different  from  the   momentary   disturb- 
ance in  the  counties  of  Bucks  and  Northampton.      The 
precedents  which  arose  from  one  could  not  be  applica* 
ble  to  the  other,  and  the  cases  of  Mitchell  and  Vigol^ 
which  have  been  cited,  are  readily  distinguished  from 
that  of  Fries. 

In  the  first ,  the  combination  was  formed  and  or- 
ganized  to  seize  all  records  andpupers,  and  to  destroy  all 
offices,  to  expel  ^//officers  in  the  w  hole  survey.  The  in- 
surgents traversed  the  country  armed,  seized  papers,  at- 
tacked offices,  and  drove  officers  out  of  the  country. 

They  seized  and  imprisoned  the  marshal,  who  escap- 
ed and  returned  to  Philadelphia  by  a  circuitous  route. 
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I'hey  assembled  at  Cooche's  fort,  consulted  on  the 
attack  upon  col.  Neville's  house,  marched  tliither  in 
military  array,  summoned  him  to  surrender  by  a  flag^, 
set  fire  to  his  house,  and  destroyed  his  records.  They 
assembled  at  Braddock's  .field ;  deliberated  on  takings 
the  garrison  at  Pittsburgh;  marched  thither  with 
thdt  avowed  object ;  but  finding  the  garrison  prepared 
for  defence,  they  filed  oflF. 

They  assembled  after  the  proclamation,  and  after  the 
militia  were  ordered  to  march.  They  avowed  an  inten- 
tion to  resist.  They  compelled  the  government  to  ne- 
gociate.  The  leaders,  Bradford  and  Marshal,  fled  on 
the  approach  of  the  army,  and  the  insurgents  generally- 
accepted  the  terms  of  amnesty,  as  in  a  case  of  treason* 
The  army  was  however  maintained  for  some  time  in  the 
country. 

In  the  last,  the  people  were  illiterate,  ignorant  of  the 
laws  and  language,  l^hey  did  not  conspire  to  ad  them-* 
selves,  but  to  prevent  particular  inferior  officers  from 
acting,  by  making  the  assessments  in  particular  town- 
ships. 

They  a6led  like  a  mob,  in  obstru£ling  the  progress 
of  the  officers  by  threats,  hooting,  &c.  and  once  they 
took  an  officer's  tax  list  or  papers,  but  immediately  re* 
turned  them. 

They  assembled  expressly  to  release  or  rescue  a  par^^ 
ticular  set  of  prisoners,  whom  they  called  their  neigh« 
bors. 

They  rescued  the  prisoners,  and  withdrew  without 
injuring  or  attempting  to  injure  the  marshal,  or  the  tax 
officers  who  were  with  him  at  Bethlehem. 

They  never  suggested  the  idea  of  resisting  the  army. 
Thejr  dispersed  as  soon  as  the  proclamation  was  issued ; 
and  they  never  met  afterwards. 

The  distin6lions  are  striking  and   obvious. 

In  the  insurrcdion  of  1794,  the  objedl  was  general — 
in  the  riot  of  1799,  it  was  particular. 

In  1794,  the  insurgents  acted  as  assailants  : — the  riot- 
ers of  i  799  stood  on  the  defensive,  and  only  obstru£t- 
ed  the  officers  in  attempting  to  a6V. 

In  1794,  the  design  of  attacking  a  fort  and  resisting 
the  army  was  deliberately  iormed,  and  overt  a€ls  com- 
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ttiitted  to  c^tty  It  into  effect ;  in  1799,  flic  idea  of  at. 
tacking  or  resisting  (he  military  power  of  the  govern- 
ment never  was  suggested* 

In  1794,  the  sedition  act  had  not  provided  for  cotnbi* 
nations  to  impede  (he  execution  of  a  particular  law  ;— - 
in  1799  that  act  was  in  existence. 

In  1794,  the  outrage  extended  to  a  seizure  of  the 
marshal  to  prevent  his  executing  any  process : — in  I79d 
it  was  confined  to  the  release  of  a  particular  set  o^ 
iriends  and  neighbors. 

The  precedents,  therefor'*^  of  Mitchell  and  Vigol^ 
which  have  been  so  much  relied  upon,  did  not,  I  hunt- 
biy  submit)  apply  to  the  case  of  poor  Fries*  But  the 
defendant  has  dwelt  much  on  the  opinion  expressed  by 
judge  Iredell  in  his  charge  to  the  petit  jury  on  the  form-^ 
er  trial  of  Fries,  notwithstanding  the  verdict  M^as  set 
aside,  which  was  given  on  chat  occasion,  and  judge 
Chase  should  haVe  proceeded  in  the  second  trial,  as  lit- 
tle prejudiced  by  any  opinions  on  the  former,  as  if  such 
trial  had  never  taken  place^  It  appears  from  the  testis 
mony  of  Mn  Dallas,  that  so  confident  was  he  of  the 
broad  difference  between  Uie  case*  of  17^4  and  1799, 
that  in  the  first  trial  he  did  not  advert  to  the  former,  lit« 
tie  suspecting  that  they  would  be  considered  as  prece* 
dents  for  the  latten  When  he  found  by  the  charge  of 
judge  Iredell  that  he  did  unexpectedly  rely  upon  them» 
his  intention  Was  in  the  second  trial  to  direct  his  9rgu* 
ments  to  the  manifest  distinctions  between  them*  In 
this,  however,  he  was  disappointed  by  the  arbitrary 
conduct  of  the  defendant*  Under  these  circumstances, 
can  this  case  be  considered  binding  and  obligatory,  or 
is  a  single  precedent  to  make  the  law,  and  absolutely 
prevent  counsel  from  controverting  iu 

The  learned  judge  bolsters  up  his  opinion  by  stating, 
that  it  is  in  conformity  to  the  uniform  opinion  of  Bri<« 
tish  judges  since  the  revolution  of  16U8.  But  ^  these 
judges  were  bound  by  all  the  precedents  which  had  pre- 
viously occurred.  And  is  every  baneful  exotic  to  be 
thus  transplanted  into  our  soil  i  If  they  arc^  I  trust, 
however  they  may  flourish  in  their  native  land^  they 
will  Wither  and  die  in  our  clime.     The  constitutiou  de- 
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fines  treason,  aud  to  tliat  Instrument  ^ alone  we  shoiltd 
look  for  a  complete  description  of  the  crime.  Those 
illustrious  characters  who  formed  it^  no  doubt  supposed 
they  gained  a  great  point  in  thus  ascertaining  with  pre- 
c'lsion  the  offence.  The  president  Montesquieu  justly 
observes,  for  the  crime  of  high  treason  to  be  indetermi- 
nate or  uncertain,  is  of  itself  sufRcienttomakeiany  govern- 
ment despotic.  The  text  of  our  constitution  is  suffici- 
ently plain  without  any  British  glossary.  Let  me  ear- 
nestly recommend  on  this  point,  without  reading  them^ 
myself,  the  perusal  of. the  observations  of  a  learned 
and  excellent  judge,  (Mr.  Tucker)  the  pure  ermine  of 
whose  charafter  is  not  sullied  by  a  single  stain,  con- 
tained in  his  edition  of  Blackstone^s  Contmentaries. 
On  this  American  stock  shall  we  engraft  every  scion 
which  we  can  procure  from  the  luxuriant  upas  of  En- 
gland ?  No,  sir ;  I  trust  there  will  be  found  indepen- 
dent judges,  who  will  prune  away  such  unnatural 
branches,  and  restore  the  original  purity  to  the  consti- 
tution. 

The  court  will  indulge  me  at  this  ^ stage,  with  a  few 
observajions  in  reply  to  the  authority  from  Kelynge,  ci. 
ted  by  one  of  the  counsel  (Mr.  Hopkinson)  and  which 
I  had  nearly  omitted.  They  must  have  been  extremely 
pressed  when  they  had  recourse  to  tliis  case,  where 
the  judges,  the  attorney  general  and  the  solicitor  gene- 
ral for  the  crown  met  tojjether  in  conclave,  to  decide  the 
fate  of  those  accused  of  treason.  Need  I  remind  this 
intelligent  Senate,  that  this  shameful  transadlion,  this 
gross  prostitution  of  justice,  took  place  before  the  revo- 
lution,  and  just  after  the  restoration  of  Charles,  il. 
when  pliant  judges  were  seledled  to  bring  to  punishment 
the  innocent  as  well  as  the  guilty.  The  island  of  Great 
Britam  was  at  that  period  a  common  slaughter  house. 
Such  was  the  savage  thirst  of  the  government  for  bloody 
that  they  persecuted  persons  who  had  fled  to  the  remot- 
est parts  of  the  eanh.  Is  it  not  surprising  that  conduft 
pursued,  at  a  time  when  proscription  w^is  the  order  of 
the  day,  ShoulJ  be  produced  to  justify  the  respondent  ? 
It  proves  vastly  too  much.  It  evinces  that  if  prece- 
dents in  evil  times  are  to  be  implicitly   folluwed,  there* 
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is  nd  offenor  however  great,  no  ccnduft  however  fla* 
i^rant,  which  may  not  be  san£tioned  and  supported. 
Bur,  sir,  to  produce  a  case  which  happened  before  the 
revolution  of  1688  to  excuse  the  conduit  of  a  judge 
who  refused  to  hear  authorities  read  prior  to  that  period, 
id,  I  niust/cpnfess,  a  singular  incident  in  this  tri^l.  In^ 
dependent  of  the  consideration  that  the  court  them- 
selves  had  thus  predetermined  the  case  of  the  unfortu* 
n^tc  Fries,  what  must  have  been  the  effeft  on  the 
rniinds  of  the  jury  summoned  on  the  pannel,  who'  were 
present  when  this  ex  parte  and  extra'  judicial  opinion 
v/as  published  to  them  and  to  the  world  ?  The  agita* 
tion  produced  at  the  bar  has  been  described  by  the  wit- 
nesses in  such  a  manner,  that  you  are  capable  of  con- 
templating  the  sum,  and  of  estimating  the  fatal  effefts, 
which  It  must  have  necessarily  produced  in  the  case 
of  the  prisoner.  n 

I  contend,  therefore,  from  the  respondent's  confession, 
and  the  testimony,  that  he  is  guilty  of  the  first  specifi- 
cation contained  in  this  article  ;  that  he  unfairly  and 
in  violation  of  the  plainest  rule  of  duty,  prejudged  the 
cAse  of  Fries,  without  any  reasonable  excuse,  much 
less  justification  for  so  iloing. 

Not  contented  with  prejudging  the  cause  and  prcjudi- 
cing  the  minds  of  the  jury  who  were  to  try  tlie  issue, 
he  proceeded  still  further,  with  adventurous  strides  on 
untrodden  gro.und.  Apprehensive  that  a  single  ray  of 
argument  would  dispel  the  mist  which  he  had  raised, 
he  determines  that  the  counsel  assigned  by  the  court 
themselves  shall  not  controvert  before  the  jury  the 
opinion  delivered  in  writing.  They  were  direfcledto 
address  themselves  to  the  court,  who  would  not,  if  we 
believe  judge  Chase  himself,  in  his  answer,  alter  their 
opinion  on  the  subjett.  And  yet  the  respondent  admits 
the  undoubted  right  of  the  jury  to  decide  both  law  and 
faa.   '  .  . 

It  appears  from  the  history  we  have  received  of  the 
case,  that  the  counsel  for  Fries  knowing  that  the  attor- 
ney for  the  United  States  would  rely  on  cases  decided 
in  England  since  the  revolution,  wished  to  trace  them 
to  their  origin.     Ic  is  a  fa6t  which  will  not  be  disputed 
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eveA  by  the  respondent,  that  since  the  revplutiQn  the 
British  judges  have  held  themselves  bound  by  the  au« 
thority  of  cases  previously  decided.  Sensible  then  that 
the  determinations  which  resulted  from  the  sanguinary 
precedents  ivhich  the  rude  decisions  of  barbarous  agc$ 
had  established,  would  be  urged  against  their  client, 
the  counsel  for  Fries  desired  to  go  to  the  fountain  head^ 
to  expose  the  poisonous  source  from  which  such  streamy 
flowed.  Is  tnere  any  member  of  this  court  who  can 
for  a  moment  hesitate  to  pronounce  their  coadu£l  cor- 
rcA  on  this  point  ?  Judge  Iredell,  whose  example  has 
been  quoted  on  tlie  former  trial,  permitted  it  to  be 
done. 

The  advocates  of  Fries  wished  also  to  draw  arguments 
in  favor  of  the  defence  from  some  of  the  a£ls  of  Con* 
gress,  particularly  from  the  sedition  law ^  as  it  is  com- 
monly called.  Mark  the  objeClion  of  the  respondent, 
**  Treason  is  defined  in  the  constitution. '  We  can  pay 
*'  no  respect  to  the  opinion  of  the  representatives  of  the 
**  people  of  the  United  States  on  this  subjedl.  We  will 
**  not  hear  them.  Much  time  was  wasted  on  the  former 
^^  trial  by  citing  and  commenting  on  the  statutes  of  con- 
**  gress.*'  The  opinions  however  of , three  or  four  Bri^ 
tish  judges  are  entitled  to  great  weight  and  considern* ' 
tion.  Judges  who  never  read  or  heard  of  our  constituti* 
on,  but  who  paid  the  debt  of  nature  before  it  existed.  • 
But  the  deliberate  opinion  of  both  Houses  of  Congress^ 
and  the  President  of  the  United  States,  evidenced  by  a 
solemn  legislative  ad  defining  and  punishing  the.  very 
offence,  in  my  humble  opinion*  which  Fries  had  com* 
mitted,  was  not  to  weigh  a  fc^ather  in  the  scale.  It 
might  reasonably  be  supposed,  that  the  a£ls  of  Con* 
gress,  though  not  received  as  authoritative  and  decisi\'e 
of  ihe  question,  would  be  respected,  and  no  person  could 
have  imagined,  that  counsel  were  not  to  be  permitted 
to  read  them,  l^e  legislative  body  contained  at  that 
time  charadlers  well  versed  in  constitutional  lore.  The 
sentiments  of  men,  however  well  acquamted  %vith  the 
provisions  of  the  constitution,  as  a  matter  of  study  and 
of  duty,  were  not  to  be  expressed  before  a  jury  sworn 
to  decide  law  wd  USi^  for  the  purpose  of  ioJorming 
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heJr  conscieaces  on  legal  topics.  1  will  not  detain  joy.^ 
}y  citing  cases  to  prove,  that  ads  of  the  legislature^ 
lave  been  frequently  received  to  assist  the  judgment 
vcn  when  deciding  on  a  constitutional  question.  An 
ble  and  upright  statesman  (Mr.  Madison)  has  decided 
t  an  early  period  of  the  government,  ^'  that  as  to  a. 

*  doubijul  part  of  the  constitution^  an  exposition  tnay^ 

*  come  V)itb  <w   much  propriety  from  the  legislature  as 
^  any  other  department  of  go^oernment^     The  wisdooiu 
\l  judges  has  npt  always  been  thought  so  paramount  to 
hat  of- legislatqrs,  that  they  would  not  even  hea^  their 
ipiuions.     But  then  Fries  was  before  the  court,  it  was 
ierfe6tly  irrelevaat  and  highly  improper  to  refer. to  an 
iuthority  so  inconsistent  with  the  closet  opinion  of  th^ 
|ourt.     I  have  generally  understood,  in  the  course  o^ 
lie  little  experience  I  have  had  in  courts  of  justice  that, 
ipinions  given  without  argument  are  never  to  be  relied 
in,  an<l  I  question  yirhtther  any  counsel  in  any  court  of 
Ustice,  except  where  the  respondent  presided,  would 
hink  of  producing  as  authority,  this  singular  document,, 
^epared  in  his  chamber,  in  a  case  which  he  had  never* 
heard  argued.     His  able   defenders  assert  (in  th«  very 
ace  of  his  own  declaration,  that  his  opinion  could  i)ot, 
|e  changed  by  any  arguments)  that  the  respondent  was* 
Irilling  to  hear  the  counsel  for  Fries.     Such  is  the  tes- 
imony  of  a  witness, .  Mr.  E.  Tilgbman,  whose  candor 
bd  impartiality  are  beyond  the  reach  of  suspicion,  and 
jD  whom  I  give  the  most  implicit  credit.     The  learned' 
lidge  did  observe  that  ^^nevertheless  counsel  should  be] 
\card.^^     Considering  that  he  was  resolutely  determine, 
k1  never  to  change  his%vritten  opinion,  one  would  sup- 
pose, he  might  have  agreed  that  they  should  range  as! 
Iridely  as  they  pleased  through  the  field  of  argunaent^ 
|nd  could  have  safely  permitted  them  to  talk  until  they 
ivere  satisSed.     This  however,  was  not  the  faft,     Thcy^ 
^ere  to  be  heard  in  his  own  way  and  on  his  own  terms.*  ^ 
His  memorable  expressions  in  relation  to  the  cases 
Krhich  the  counsel  ior  the  accused  wished  to  cue,  and 
k>  apply,  must  be  recoUeifled  by  this  court.  Jfhat !  cases 
worn  Rome^  Turkey ^  or  France  !  In  this  emphatic  man- 
ler  did  he  persevere  in  preventing  any  recurrence  to  the 
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rotten  foundation  on  which  the  authority,  that  the  lean 
«d  jud^  considered  as  conclusiTe,  was  built.  \\ 
this  imitating  the  conduCl  of  Lord  Chief  Baron  Eyre 
Let  any  gentleman  peruse  the  trials  of  the  honest  Han; 
the  upright  Tooke,  and  independent  Thelwall;  and  i 
will  be  struck  with  the  difttrence  of  condu6l.  Throuj: 
out  those  trials  the  court  leaned  to  the  side  of  the  p: 
sotiers,  as  if^  yi  the  benevolent  language  of  the  lai 
they  really  were  counsel  for  the  accused.  They  ma: 
fested  a  becoming  indulgence  to  the  celebrated  chan 
ters  concerned  for  them,  and  when  Mr.  Erskine,  th; 
distinguished  ornament  of  the  bat»  who  is  not  dv:\ 
justly  admired  for  his  shining  talents  than  his  inflexIL 
unblemished  integrity,  by  some  animated  observatio: 
which  proceeded  from  the  warmth  natural  in  an  hont 
cause,  excited  the  feelings  of  the  Solicitor  General,  t! 
President  of  the  Court  complimented  him  for  the  z. 
and  ability  which  he  displayed  in  the  cai)se  of  his  client! 
Messrs.  Lewis  and  Dallas  both 'declare  expressly  thi 
the  respondent  said  they  must  address  themselves  to  tli 
court  and  not  to  the  jury.  I  acknowledge  that  neithc 
Mr,  Tilghman  nor  Mr.Rawle,  for  whose  characters 
fwCl  the  greatest  respeCl,  recolleft  this  particular  fad 
but  surely  this  cannot  operate  against  the  positive  testl 
mony  of  two  witnesses  ;  for  though  there  may  be  an  aj 
parent  contradiction  to  a  superficial  observer,  Uierei 
no  real  difference  between  them.  On  the  subjefl  of  p( 
sitive  and  negative  testimony^  let  me  refer  this  court  i 
what  has  already  happened  in  the  course  of  this  ver 
trial,  where  the  advocates  on  both  sides  arc  attentive 
taking  notes  of  every  thing  which  is  said.  The  genrl 
man  who  closed  the  defence  (Mr.  Harper)  mentions 
that  one  of  the  managers  had  stated,  that  an  impea 
ment  was  merely  an  inquest  of  office.  I  believe  there 
not  a  manager  who  recollects  that  such  an  observati( 
tvas  made,  (unless  it  may  be  the  gentleman  who  ma( 
it)  and  yet  there  is  not  one  of  us  who  does  not  belie\ 
that  it  was  actually  made.  It  is  precisely  the  same  ens 
with  respect  to  the  testimony  of  Messrs.  Dallas  ar 
Lewis.  There  ciinnot  be  any  exception  taken  on  tli 
point  to  their  evidenoe,  merely  because  the  other  wi 
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3^es  have  not  i\}G  fact  impressed  oji  their  recoUcctions« 
:  me  observe  further  that  Messrs*  Dallas  and  Lewis^ 
rticularly  state  that  Judge  Chase  absolutely  declared' 
It  the  a£ls  of  Congress  should  not  be  read  }  the  same. 
marks  which  have  just  been  made  will  apply  to  Messrs- 
ighman   and  Rawle's  not  recollctVmg  that  fact.     By 
.^  constUution  every  accused  individual  ils  entitled  to 
^  benefit  of  being  heard  by  counsel.     If  the  court  will* 
t  permit  the  jury  to  hear,  or  the  counsel  to  speak  any 
iguage  which  they  do  not  approve,  they  deprive  the! 
cuLied  at  one  and  the  same  lime  of  the  right  of  trial  by 
ry,  and  of  the  privilege  of  being  heard  by  counsel. 
he  learned  judge  states  that  the  jury  have  an  undoubt- ' 
I  right  to  decide  bath  law  and  fact,  but  in  the*  same 
eath  declares  that  he  is  to  be  the  exclusive  judge  of 
hat  is  law.     This  really  reminds  me  of  the  story  of 
e  sailor  in  the  play  of  the  Tempest,  who  agreed  that, 
s  comrade  should  be  the  viceroy  over  the  island,  pro- 
dcd  he  were  viceroy   over  him.     As  it  relates  to  the 
)unsel  ydii  may  as  effectually  deprive  a  prisoner  of  this 
jncfit,    by  preventing  their  speaking  on  the  points 
hicii  they  conceive  material  to  the  defence,  or  by  a 
idc    course   of  overbearing,    insulting  conduct,    to- 
ard  ihcm,   which  will  totally  disqualify  them  for  tlic 
sk,  as  if  you  were  to  nail  their  lips  or  clap  a  padlock  cix 
icir  mouthy.     Such  was  the  conduct  pursued  by  the: 
;spondent  in  Fries's  case,  that  I  hesitate  aot,  to.  pro- 
:)uace  him,  on  tlu  strcngih  of  the  facts,  guilty  of  de- 
riving the  unfortunate  prisjiier  of  the  henetit  of  counsel^ 
id  the  jury  lof  their,  coiiitilutiaaul  right.     1   do  not 
intend  tha,t  cour^scl  sh^ilJ  be  permitted  to  read  on  iv 
ial  any  itiin;^   they  ple;'iSe,  an  idle  tale,  a  novel,  or  a 
rce  totally   irreleVaiU  to  the  issiie,  but  I  assert  and 
lainlain  their  uiiaojibted  right  in  the  case  of  Fries,  ta 
ad  and  comment  at  large  before  the  jury  on  the  statutes. 
r  Congress,  and  on  tho^e  old  precedents,  from  which 
ic  moilern  ones  sprang,  like  shoots  from  a. parent  stock,^ 
hich  they  earnestTy  wished  and  desired. 
Wnen  deprived  of  their  constitutional  privileges,  they 
Quld  not  degrade  the:   inJependeht  character  ol  the 
rofcssian,  by  becoming  the  servile  instr undents  of  thq* 
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ctiuTt.    They  disdained  going  thrrough  the  mockery 
fit  trial,  Aat  their  client  niigtit  be   hung  according 
form,  and  ihey  retired  with  indignation  from  a  tribui 
which  had  reduced  them  to  this  distressing  altemati\. 
For  this  laadabfe  conchict  die  Attorney  General  of  Mar 
^knd  ha$  been  pleased  to  say,  they  ought  to  have  be. 
ihstantiy  cotnmitted  to  prison.     What,  Sir  I   Send  coi 
gd  to  jail  for  insisting  on  their  constitutional  right 
aiddress  the  jury  at  large  on  the  faw  m  a  criminal  cr.^ 
aiid'oua  trial  for  high  treason,  and  for  withdraw: 
when  compeKcd  by  conduct  unequalled  in  the  annals 
JGrisprudence  to  abandon  the  cause  of  their  client  a: 
s\]fFer  professional  ignominy  and  disgrace*     So  far  an. 
^'om  subscribing  to  this  eittraordinary  opinion,  tha: 
think  the  gentlemen  who  defended  Fries  deserved  a  ci^ 

Sarknd;  or  a  hotel  wreatli  for  their  manly  firmness :? 
rgnifted  independence*  I  was  sorry,  Sir,  to  hear  fr. 
the  lips  of  a  learned  and  respectable*  witness  (Juc, 
Wrnchestcr)  that  in  Maryland  it  is  the  abiform  practii 
in  criminal  cases  to  take  ttie  judgment  of  the  court  c 
points  of  law,  and  diat  although  counsel  seriouslycl' 
fercd  from  them  in  opinifon,  it  Would  be  thought  a  hi: 
breach  of  professional  deconmi  to  attempt  to  conirovc; 
the  point  before  the  jury.  tVhen,  hotVever,  I  pui 
case  of  gross  and  palpable  error  in  the  opinion  of 
court,  on  a  trial  for  a  capital  offence,  and  asked  the  u 
ness  whether  he  would  not  then  afgue  the  case  befcr 
the  jury,,  that  able  and  humane  judge  replied  that  such^ 
oase  would  justify  a  departure  from  the  ordinary  cours? 
Yet  even  in  Maryland  the  court  do  not,  t  understand 
decide  the  point  until  it  is  legally  broilght  b'^lbre  thei 
and  fully  discussed.  When  the  redi^ondent' therefor 
in  the  case  of  Fries  determined  without  hearing  an;'  '^■ 
gument,  and  before  the  season  of  tfial  arrived,  '• 
should  have  recollected  the  memorable  example  recor. 
ed  in  holy  writ.  Even  Omniscience  would  not  condcn 
Adam  without  hearing  him.     **  Adam  Where  art  thou. 

And  9kaH  tmm^ 

"  Proud  man^ 
"  Brest  ufi  in  a  bttle  brief  authority<i 
**  Fiay  9uchjurttastic  tricks  de/dre  Mgh  heavdh  *^* 
"  Make  the  AngcU  tveefi*' 
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^  %f^^e  &i^  th6  respondent  .afte;r  he -had  thus  cojnpletely 
(tripped  Fries  of  the  paqqply,  with  which  the  constitutioipi 
*\d.the  laws  of  his  country  had  cloatbed  jhim,  ia£6i>ming 
he  disconsoiate  prispoer,  almost  in  the  very  word$  Xif 
?:\e  execrable  Jeffries  to   the  unfortunate  Sydney,  that 

*  the  coitrt  would  be  his  counsel,  and  by  the   blessing 

*  of  Ood,  would  serve  him  as  effectually  as  his  counsel 
^*  tvould  have  done!"  Gracious  lieaven !  whatjnu^t 
JjLave  been  the  deplorable  situation  of  the  accused,  and 
l^hat  the  emotions  of  his  mind,  at  that  awful  mon^ent? 
before  a  jury  prejudiced  by  the  court  thwi3elyes,  de- 
brived  of  their  rights,  without  counsel  and  without 
friends^  standing  on  the  verge  of  eternity*  His  ^nse^s 
)must  have  sickened  at  the  scene,  and  expiri(ig  hope  r^- 

eWnod  upon  the  tomb.  But  I  will  not  attempt  to  poyrtrajr^ 
dit,  my  feeble  powers  and  weak  language  lag  far  behind 

,)>atureb      I  should  do  injustice  to  the  subject,  which  you 

can  better  feel  than  I  can  describe.     On  your  feelings 

^therefore  I  must  draw  for  the  deficiency  of  expression. 

It  is  truly  singular  that  the  respondent  should  rely  on 
the    circumstance  of  Fries's  counsel  retiring  from  the 

.case,  as  a  ground  favorable  to  the  present  defence* 
XVi?  is  taking  advantage  of  hi^  own  wrong,  because  it 
so  happened  (for  the  ways  of  the  Deity  are  inscrutable 

'to  the  human  eye  and  intellect)  that  bis  illegal  and  un-^ 
justifiable  conduct  rescued  Fries  from  the  grave,  after 
he  had  consigned  him  to  an  ignominious  tomb,  and  re-* 
leased  the  poor  victim  which  he  had  bourtd  to  the  altar. 
Yes,  there  was  an  overruling  Providence  who  watched 
Qver  the  life  of  the  prisoner  j  there  was,  to  use  the  lan- 
guage of  the  elofjuent  Curran,  '^  a  redeeming  spirit  in 

'  "  the  constitution,  which  walked  with  the  sufferer 
*^  through  the  flames  of  the  prosecution,  and  rescqed 
•*  him  unhurt  from  the  conflagration.'*  The  shapieful 
occurrences  on  the  trial  of  Fries  reached  the  ears  of  the 
late  President  Adapns.  Through  the  then  Attorney  Ge- 
neral of  the  United  States,  he  requested  from  the  coun- 
sel for  the  prisoners,  a  statement  of  the  grounds  on 
>i'hx.ch  they  intended  to  rely  had  they  been  permitted  to 

V  defend  hiip.  These  were  candidly  and  concisely,  but 
vitlx  great  clearness  and  perspicuity  unfolded,  Jind  Mr. 
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Adams  rising  superior  to  the  passions  of  the  day  and  i 
folly  of  the  times,  with  a  firmness  and  humanity  \vh 
did  him  infinite   honor,  stretched  the  arm  of  mercy 
the  devoted  victim  of  party.     Sir,  I  will  venture  lo: 
firm,  notwithstanding  the  confident  manner  in  whici 
has  been  asserted,  that  the  respondent's    prejudica 
opinion  on  the  law  of  treason  in  the  case  of  Fries  vi 
correct,  that  in  questioning  that  opinion  I  have  the  . 
thority  of  Mr.  Adams  in  my  favor,  evidenced  by  an  : 
fecial  act,  of  which  I  feel  it  would  be  impossible  forr 
to  speak  in  terms  of  panegyric  too  lofty.      As  I  can: 
add  to  the  eulogium  of  my  honorable  friend  Mr.  R: 
dolph,  I  will  not  by  any  feebleness  of  expression  t:;/ 
from  it.     Is  the  respondent  entitleil  to  any  share  of  - 
merit  of  this  great  and  good  action  ?    Did  he  interct 
at  the  seat  of  mercy  ?    And  yet  because  the  life  of  Fr: 
was  saved  by  the  JQstice  and  humanity  of  Mr.  Aihirr. 
his  counsel  would   almost  persuade  us,  that  Mr,  Clu  i 
had  this  o!)je6l  in  view,  when  he  adopted  the  concJii.: 
which  he  exhibited  on  the  trial.     He  deprived  him  'i 
an  impartial  trial  by  jurj',  the  adamantine  chain   u '}/ 
secures  the  life  of  a  fellow  citizen,  and  suspended!  ^ 
existence  on   the  slender   hair  of  executive   discreiio:, 
and  his  counsel  make  a  merit  of  the  deed  ! 

Taking  the  coridu6l  of  the  respondent  altogether, 
that  unfortunate  case,  which  will  be  remembered  as  lor; 
as  virtue  is  revered  or  vice  deplored,  it  exhibits  astu 
pendous  colossus  of  judicial  despotism  and  legal  injus 
tice,  whicli  standing  with  one  foot  fixed  on  the  rightsc 
jurFes  and  the  other  placed  on  the  privileges  of  the  ac  j 
cused,  bestrode  the  prostrate  constitution  and  laws  o  j 
the  land,  and  with  a  look  more  fatal  than  that  of  the  b; 
sihtk,  threatened  to  destroy  the  liberties  of  our  coun  i 

try. 

The  case  of  Fries  was  succeeded  by  that  of  Callcn- 
der.  There  is  seldom  one  aft  of  crying  injustice,  with- 
out being  followed  by  anotlier.  It  is  the  misfortune  n 
not  the  fault  of  the  respondent  that  his  c^nduft  conipf'^' 
us  to  unfold  more  than  one  solitary  case,  in  which  he 
grossly  violated  his  duty  and  the  laws  of  tlve  land. 
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•  Callencler  lud  written  a  book,  \Vhich  I  never  sa\iruntil 
ce  the  commencement  of  this  trial.  A  wretched 
rformance  ivhich  ought  never  to  have  excited  in  the 
easts  of  the  honest  supporters  of  the  late  administra- 
n  any  passion  but  contempt.  They  should  have  ap« 
iedto  it  the  memorable  dechration  of  one  who  once 
ured  in  political  life,  ^^  a  wise  and  virtuous  admini* 
stration  is  not  to  be  battered  down  by  mere  paper 
shot."  The  respondent  it  appears  was  furnished  by 
e  of  his  present  counseU  (Mr.  Martui)  when  in  the 
of  setting  off  for  the  distridl  of  Virginia,  with  a 
py  of  this  formidable  work,  which  threatened  destruc- 
n  in  his  opinion  to  the  federal  fabrick.  The  book 
as  ready  scored  to  his  hands,  so  that  with  a  single 
|lance  he  might  discover  the  fatal  passages*  With  this 
Volume  for  a  *'  vade  mecum^  or  travelling  companion,*' 
he  proceeded  to  Richmond  to  hold  a  circuit  court.  Soon 
after  his  arrival  a  presentment  was  made  and  an  indi£l« 
ment  found  against  Callender.  The  miserable  objeft 
of  persecution  was  hunted  up  and  down  the  country. 
At  length  he  was  discovered  by  the  Marshal  and  brought 
into  court.  To  the  indidment  he  pleaded  not  guilty, 
amiable  and  eminent  counsel  appeared  to  defend  him* 
To  avoid  any  dispute  about  testimony  in  discussing  this 
case,  I  shall  rely  implicitly  on  the  evidence  cf  their  own 
tvitncss,  Mr.  Robertson.  The  case  of  Callender  is 
comprised  by  the  second,  third,  fourth  and  fifth  arti- 
cles, which  specify  the  particular  acts  that  were  com- 
mitted in  violation  of  the  law  and  of  his  duty  as  a  judge* 
I  shall  advert  to  the  prominent  grounds  of  charge  in  the 
order  in  which  they  occurred  on  the  trial,  without  con. 
fining  myself  to  the  order  in  which  they  are  stated  in  the 
articles. 

Callender  not  being  prepared  with  the  testimony  ne- 
cessary to  substantiate  his  defence,  an  affidavit  was  filed 
in  due  form,  which  stated  ample  grounds  to  postpone 
the  trial  of  the  cause,  and  upon  which  the  court  ought 
certainly  to  have  granted  a  continuance.  Oue  of  the 
counsel  for  the  respondent  has  read  a  rule  of  the  suprvme 
court,  which  declares  that  they  will  consider  the  prae- 
tice  of  the  King's  Bench  as  forauag  the  outline  for 
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them.     In  the  authority  which  I  jprochic^  a  fexv  da^ri 
ago,  the  general  doctrine  on  the  subjeft  <m  po^tponinj 
trials  is  laid  down  in  a  clear  and  plain  manner.     In  tlM 
case  of  ihe  Kingu^  D'Eon,  the  court  of  King's  Bend 
state  very  accurately  the  rule  adopted  foi*  the  post^Ofre 
ment  of  a:  cause.     It  is  only   necessary  to  state  in  tbn 
affidaTit  tltat  a  material  witness  is  absent,  whom  yoi 
have  used  your  diligence  to  obtain,  without  the  beliefil 
of  whose  testiriiony  you  cannot  safely  proceed  tor  tris^« 
and  that  you  expeft  to  procure  his  future  attendamce. 
The   afllidavit  of  Callender  stated  the  absence  of  wit- 
nesses whom    he  believed  material,    mehtioned  their 
names   and   places  of  residence,  and  the  fa£ls  which  be 
expelled  to  prove  hy  them.     This  was  at  the  ve^y  tefm 
when  the  indiflment  was  found.     What  are  the  objiec- 
tions  raised  against  the  motion  to  postpone,  founded  on 
this  affidavit,  and  the  reasomi  urged  in  support  of  the 
respondent's  refusal  to  put  off  the  trial  ?     They  are  truly 
singular.     One  is  a  refined  technical  objection  to  th« 
form  of  the  affidavit,  because  ic  does  not  state  in  strict 
kgal  language  that  Callender  expe<5led  to  be  able  to  pro- 
cure at  a  future  time  the  attendance  of  the   witnesses. 
But  he  states  fafts  which  prove  on  the  face  of  them»  that 
by  postponing  the   trial  he  could  obtain  the  benefit  of 
their  testimony,  for  he  mentions  the  places  of  their  reai- 
deKice,  all  of  them  within  the  United  States.     I  say  the 
case   is   stronger  than   if,    secundum  formam^  he  had 
sworn  that  he  could  procure  their  attendance.     When 
he  tells  where  they  lived,  the  court  must  have  been  sa- 
tisfied on  this  point.     However  the   respondent  assigns 
a  curious  reason,  to  be  sure,  for  his  conduft.     If  the 
wituessts  who  were  absent   were  actually   before  the 
"  court,  and  were  to  prove  all  that  Callender  had  stated  of 
expected,  it  would   not   have  justified  all  the  Iil)ellous 
passaj;es  that   had    been   selcdled  from  the  book  and 
thrown  into  the  indiflment.     How  was  Judge  Chase  to 
know  but  that  Callender  had  testimony  as  to  those  points 
on  which  his  absent  witnesses  would  not  have  deposed. 
I  have   ever  understood  it  to  be  a  sufficient  ground  of 
postponement,  if  a  witness  be  absent  who  can  prove  any 
one  material  fact  in  si  cause,  and  I  never  yet  heard  of  4 
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:ourt  afftef  being  satisfied  of  thie^  attempthig  to  ascei^^ 

tain  whether  there  were  other  witnesses  who  would  prove 

wXi  the  rest  of  the  fads  necessary  to   substantiate  a  de- 

0ei%ce.      This  would  be  nlost  effectually  trying  and  tkci«« 

<linfg  a  cause  upon  a  motion  which  was  inteiided  ta  pre^ 

vent  the  trial  of  it  at  that  time.     It  is  further  contended 

that  any  person-  who  writes  on  political  subjects  should 

have  all  the  docaments,  vouchers  and  witnesses  at  his 

elbow  to  pTove  the  truth  of  any  iact  which  he  asserted^ 

I  have  always  thought,  that  when  a  charge  is  preferred 

against  any  man,  it  is  time  enough  then  to  look  for  tes-i 

titnony  to  prove  his  innocence.     In  iact  there  is  no  me-* 

thod   which  I  know  of  by  which  he  could  procure  the 

evidence  of  any  individual  until   there  was  a  case  de-» 

(>ending.     All  the  exparte  affidavits  he  could  obtain^ 

this  honorable  court  know  Would  be  incompetent  testU 

Inony. 

The  respondent  it  seems  was  willing  to  postpone  it 
fota  particular  period,  provided  he  would  be  present  at 
the  tfiaL     Nay,  he  would  go  all  the  way  to  Delaware^ 
ami  return  again  to  accomplish  an  obje6l  he  seems  to 
have  had  so  much  at  heart*     In  my  humble  ppinion  this 
part  of  the  Judge's  conduft  proves  stronger  than  almost 
any  other  of  his  acts,  the  motives  which  influenced  him* 
If  I  were  to  select  any  one  circumstance  to  prove  thac 
his  intentions  were  improper,  I  would  lay  my  hand  on 
this.     I  will   not  postpone  this  important  trial  until  the 
next  term^  because  according  to  the  arrangement,  I  shall 
not  then  be  on  this  bench,  but  I  will  agree  to  delay  it 
for  a  shorter  period,  and  travel  three  or  four  hundred 
miles  in  order  to  accommodate  Mr.  Callender  with  my 
presence  on  the  triaU     Did  any  lawyer  ever  hear  of  such 
conduct  ?     Did  they  ever  hear  of  a  court  adjourning  to 
a  particular  time,  to  try  a  single  solitary  case  of  a  com- 
mon misdemeanor  ? 

I  read  a  case  the  other  day  from  Bacon,  where  the 
trial  of  an  indictment  was  postponed  until  the  second 
term  from  that  in  which  the  motion  was  made.  I  re« 
fetred  to  another  case  in  Cowper's  Reports,  where  the 
court  declared  they  would  postpone  the  cause  for  ever, 
as  thc^  witnesses   were  not  within  the  power  of  the  de- 
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fendant,  unless  the  prosecutor  would  agree  that  their 
depositions  should  be  taken  and  read  as  evidence. 

Let  us  suppose  that  Callender  had  stated  in  his  affida- 
vit that  he  could  not  procure  the  attendance  of  material 
%vitnesscs»  because  the  process  of  the  court  would  not 
reach  them,  and  that  the  respondent  himself  had  been 
of  opinion  that  their  teistimony  could  not  be  taken  by 
commission,  the  court  possessing  no  such  authority  in  a 
criminal  cause.    Ought  he  not  under  these  circumstances 
to  have  imitated  the  humane  example  of  a  British  judge^ 
and  to  have  told  the  District  Attorney  that  he  ,%vould 
postpone  the  cause  until  he  consented  that  their  deposi- 
tions  should  be  taken.     He  preferred  acting  in  a  very 
different   way-     As   some  of  the  witnesses    were    not 
witliin  the  power  of  the  court,  no  matter  how  materia! 
their  testimony  might  be  to  the  defence,  it  was  an  argu- 
ment sufficient  in  his  own  mind  to  order  on  the  trial  of 
the  cause,  more  especially  as  the  affidavit  did  not  state, 
what  was  never  before  required,  that  he  had  other  wit- 
nesses ready  to  prove  the  residue  of  his  case,  provided 
he  could  procure  the  evidence  of  those  that  were  then 
absent,  which  was  absolutely  necessary,  fully  and  com- 
pletely to  substantiate  his  defence.     I  take  up  this  case 
and  test  the  conduct  of  the  respondent  by.  the  facts  which 
at  that  time  appeared  before  him,  and  not  by  any  subse- 
quent  declarations  of  the  counsel  for  Callender.     Was 
there  any  legal  cause  of  suspicion   in  the  case,  {arising 
from  any  circumstances  which  have  been  related  ?     The 
wretched   author  of  a  vulgar,  miserable  performance, 
had  been  presented,  arrested   and  indicted,    and  was 
about  to  be  tried  offhand,  as  if  in  a  court  of  pie  poudre, 
where  business  is  dispatched  as  quick  as  you  can  shake 
the  dust  from  your  shoes,  >v  hen  his  counsel  exhibited  an 
affidavit  of  the  absence  of  material  witnesses,  and  mov- 
ed the  court  to  postpone  his  trial  according  to  the  usual 
course.     An'l  though  strong  legal  gioundsare  laid  be- 
fore them,  this   reasonable  request  is  refused  upon  the 
miserable  pretexts  which  have  been  ussigrtcd.     Dispatch 
appears  to  hive  been  a  f ivorite  object  with  the  respon- 
dent  in  criminal  business.     But  this  f-xtemporc  mode  of 
proceeding,  this  impromptu  method  of  administering 
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justice,  when  an  accused  individual  is  praying  for  time 
to  collect  the  testimony  necessary  for  his  defence,  is  in 
perfect  hostility  with  the  humane  spirit  of  our  laws,  and 
the  practice  of  every  court  with  which  I  am  acquainted* 
I  have  read  as  a  maxim  of  law,  that  in  capital  cases  no 
delay   is  long,  and  I  should  presume,  that  in  crimes  of 
an  inferior  grade,  a  reasonable  postponement,  astheob- 
jeft  cannot  be  to  convict  and  punish  innocence,  ought 
certainly  to  be  granted,  and  is  enjoined  in  all  the  autho- 
rities, let  us  turn  our  eyes  to  whatever  book  of  practice 
or  precedent  \vc  may.     I  am  liir  from  thinking  that  there 
may  not  be  such  glaring  violations  of  the  law  by  those 
who  are  presumed  to  be  best  acquainted  with  it,  as  at 
first  blush  to  prove  that  they  were  intentional,  and  pro- 
ceeded from  impure  motives,  not   from  ignorance,  but 
design. 

Suppose  a  judge  should  sentence  any  person  to  the 
pillory  for  an  offence  which  was  by  law  punishable  with 
a  small  fine;  or  condemn  him  to  the  whipping  post  for  a 
crime,  the  penalty  annexed  to  which   was  imprison- 
ment.    I  presume  in  either  case  there  would  be  no  ques- 
tion about  motives.     I  put  these  merely  for  examples, 
because   I   take   it,  whenever  there  is  an  unequivocal, 
glaring  and  manifest  violation  of  any  known  principle, 
or  settled  rule  of  justice,  with  which  a  man  well  educa- 
ted in   the  legal  science,  and  more  especially  one  who 
possesses  the  vi^inti  annorum  lucubrationcSy  cannot  be 
unacquainted,  no  doubt  can  arise  whether  he  acted  from 
honest   mistake,  or  evil  design.     The  case  which  was 
cited  on  this  point  by  one  of  the  counsel,  (Mr.  Key)  from 
I    Term  Reports,  does  not  apply  on  this  occasion.     That 
was  an  applicjition  to  the  court  of  King's  Bench  for  an 
information,  which  is  a  more  summary  mode  of  pro* 
ceeding,  than  by  indidlment,  and  in  such  cases  it  is  the 
practice  of  that  court,  unless  very  strong  grounds  are 
laid  before   them,  not  to  interpose  their  extraordinary 
power  of  granting  an   information,  which  deprives  the 
accused  part}  of  the  secivrity  and  protection  of  a  grand 
jury,  and  will  compel  the  applicant  to  resort  to  the  ordi- 
nary remedy  of  inJiftment. 
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i  do  Mspe^fiiliy  M^ank  for  die  reasons  asal^ne4 
ihat  the  condafl  of  the  learaed  judge,  in  refusing  tf 
fKKStpone  the  trial  of  Caliender,  was  a  most  inai:^xfcsie 
JTMilatiw  €fi  aU  (the  f>riac>ples  of  law,  and  was  attejide^ 
^th  BUOh  Oireumstafices  as  render  it  .highly  improbafok 
<hat  It  proceeded  from  a  mere  error  in  judgment.  ^ 

f^t  tt»  examine  the  subsequent  condjuct  of  the  resl^on- 
•ideiit.  And  whilst  we  view  blm  progressing  wiih  tlic 
<»se,  We  shall  find  him  at  every  sitep  deviating  more 
widely  from  the  course  which  he  o^ght  to  have  pur- 
sued. / 

It  is  in  evidence,  that  a  person  (Mr.  Basset)  was  call- 
'ed  to  the  book  to-be  sworn  as  a  juror,  who  suggested  to 
^he  court  facts,  which  iiT  my  humble  opinion,  rendered 
•^him  incompetent  for  that  office.     This  suggestion  was 
made  from  laudable  motives.     It  proceeded  from  ^  coo- 
nriction  that  he  was  not  an impsutial  juror,  whose  mind 
had  received  impressions  un&vorabic  to  the  case  of  the 
accused.     He  candidly  stated  to  the  court  that  he  had 
seen  in  the  newspapers  extrads,  said  to  be  taken  from 
-the  woiik  cslUed  the  **  f  rospeft  Before  Us,^*  and  that  if 
the  extracts  were  truly  taken,  ;he  had  formed  an  unequi- 
vocal opinion,  that  the  book  was  a  libcUoas  publication, 
jfor  he  had  made  up  his  mind  that  the  sedition  law,  as  it 
-is  called  in  common  parlance,  was  perfectly  constituti- 
onal.    This  very  work  was  the  foundation  of  the  indid- 
-ment,  which  we -may  reasonably  suppose  contained,   if 
^ot  all  the  passages  which  had  been  scored  by  that  pro- 
found lawyer  the  Attorney  General  of  Maryland,  a  jq- 
dicious-sclection  of  those  that  were  most  obnoxious  and 
offensive.     I  undertake  to  state  as  a  correct  principle  of 
•law,  that  upon  an  indiftment  for  a  libel,  though  particu- 
lar sentences  may  have  l>een  culled  by  the  prosecutor, 
the  jury  have  a  right  to  examine  the  whole  publication, 
and  to  judge  from  the  general  context  of  the  book,  whc- 
ther  tl>e  publication  be  criminal  or  not.     This  was  uni- 
'versally  allowed,  even   when  the  powerful  talents  and 
commantung   influence   of  a  Mansfield  had  effected  a 
•monstrous  innovation  in  the  trial  by  jury,  in  cases  of  this 
nature.     When   like   the  de&ndant,  (but  recollect  not 
in  a  capital  case  as  on  the  trial  of  Fries)  he  had  reduced 
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the  jury  to  mere  cyphers,  and  had  usurped  their  powers^ 
and  arrogated  for  the  court  the  right  to  decide  what  it 
was  the  duty  and  the  province  of  the  jury  to  determine* 
The  poor  jury  were  to  be  confined  to  the  merefafl  of  • 
publication,  and  the  truth  of  the  innuendods^  and  the 
court  were  to  decide  exclusively  the  law. 

It  was  reserved  for  that  great  and  enlightened  states* 
man,  Mr.  Fox,  to  restore  the  law  to  its  ancient  uniform 
mity,  and  revest  in  the  jury  that  power  in  prosecutions 
for  libels,  which  they  possessed  in  every  other  criminal 
case.     It  will  be  remembered  that  in  this  arduous  and 
laudable  undertaking,  he  was  supported  by  the  eloquent 
£rskine,  and  the  venerable  Earl  of  Camden,  who  had 
resisted  with  that  independence  and  integrity,  which 
strongly  marked  his  dignified  character,  the  new  fangled 
doctrines  of  the  court  of  King's  Bench.     Since  the  li- 
bel  bill  has  been  enacted,  in  all  the  cases  which  have 
occurred,  the  subject  has  been  left  at  large  with  the  ^ 
jury.     I  recollect  particularly  on  the  trial  of  the  King  vs 
Stockdale,  which  took  place  soon  after.  Lord  Kenyon 
told  the  jury  they  were  not  tied  down  to  the  passages 
sele£led  from  the  pamphlet,  but  were  to  compare  the 
extra£ls  with  the  whole  publication,  and  judge  for  them- 
selves from  the  entire  work,  as  to  the  guilt  or  innocence 
of  the  accused,  and  Stockdale  was  acquitted.     If  a  ju- 
ror had  formed  an  unequivocal  opinion,  that  the  work 
entitled  the  **  Prospect  Before  Us"  was  afibellous  pub^ 
lication^  he  had  in  fa£t  formed  an  unequivocal  opinion 
on  an  indictment  predicated  on  extracts,  taken  fromi  that 
book.     There  is  no  logic  which  can  destroy  or  evade 
this  position,  drawn  from  the  facts.     Observe  the  sub- 
tlety, with  which  the  respondent  eludes  the  most  obvi- 
^ous  principles.     The  question  put  by  him  to  the  juror 
was,  *^  have  you  ever  formed  and  delivered  an  opinion 
*^  on  the  charges  contained  in  the  indictment  ?"     Re* 
member  that  the  indictment  was  not  read  to  him,  in  or- 
der that  he  might  know  what  it  contained,  and  having 
understood  its  contents,  be  able  to  give  a  corre61  an- 
swer, he  was  called  upon  to  declare  whether  he  had 
formed  and  delivered  an  opinion  on  what  he  had  never  , 
seen,  nor  heard  read,  and  with  Mphistry  exposed  to 
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vulgar  inspection,  the  learned  judge  proceeds  to  state, 
that  ^^  he  never  saw  the   indiflment  tier  heard  it  read, 
*^  and  if  he  had  neither  read,  nor  heard  the  charges,   he 
**  was  sure  he  could  not  form  an  opinion  on  the    sub- 
"  jed."     But  how  unjust  was  the  conclusion  which  the 
respondent  drew  from  his  premises.     For  the  indiflment 
which  Mr.  Basset  never  heard  reafi,    when  he   came  to 
read  it,  might  be  found  to  contain  those  very  passages, 
which  he  considered  as  libellous,  and  how  in  the  face  of 
I    the  fact,  tor  the  juror  had  decided  '*•  The  Prospect  Be- 
fore Us*'  to  be  a  libel,  and  tlie  **  Prospect  Before  Us'* 
judge  Chase  knew  himself  to  be  the  sole  basis  of  the  in- 
di£lment.     Let  us  suppose  that  the  respondent  himself, 
after  scanning  with   eagle  eyes  this  terrible  publication, 
had  absolutely  made  up  his  mind  that  it  was  libellous, 
aiid  had  afterwards  been  called  upon  as  a  juror,  on  an 
indiftment  against  Callender,  which  he  had  never  seen 
or  heard  read,  but  which  in  fa£t  was   founded  on  this 
publicatfon.     Would  he  pretend  to  say,  because  he  did 
not  know  what  the  indiAment  contained,  that  it  was  im- 
possible he  should  have  formed  an  unequivocal  opinion 
on  the  charges  which  composed   it  ?    I  presume  not. 
Behold  tlien  the  imposition  which  was  practised  upon  a 
juror,  who  had  made  up  his  mind  absolutely  on  the 
very  question  to  be  tried.     He  might  as  well  have  asked 
him  whether  he  h^dlbrined  and  delivered  an  opinion  on 
any  other  iiidifVment,  of  which  he  had  never  heard  be- 
fore,  as  one  ivhich  he  had  never  rebd,  and  of  the  contents 
of  which  he  Was  utterly  ignorant.     To  have  asked  Mr. 
Basset  whether  he  had  formed  and  delivered  an  opinion 
oh  any  particular  case  in  the   books  with  which  he  was 
entirely  unacquainted,  and  if  he  answered  from  that  cir- 
cumstance in  the  negative,  to  have  ordered  him  to  be 
sworn,  would  have  been  just  as  proper  as  the  course 
the  judge  pursued.     Mr.  Basset  had  formed  an  unequi- 
vocal opinion,  that  the  publication  for  which  Calleiuier 
-was  indifted  was  a  libel.     And  had  delivered  this  opi- 
nion to  bring  it  completely  within  the  respondent's  rule. 
Some  of  the  counsel  have  observed,  that  the  objection 
was  not  made  by  the  advocates  of  Callender,  and  that  it 
proceeded  from  a  mere  suggestion  of  Mr.  Basset.   And 
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wliich  is  the  strongest  case  ?    I  apprehend  that  where  a 
juror,  conscipus  of  his  impressions,    from  motives  of 
delicacy,  puts  the  court  in  possession  of  information,  on' 
lyhich  they  were  bound  to  a£l.     Let  me  ask  under  these 
circumstances,  whether  Mr*  Basset  was  an  impartial  ju* 
ror  ?     And  do^s  not  the  imperative  language  of  the  con- 
stitution declare,  ^'  that  in  all  criminal  prosecutions  the 
••  accused  shall  enjoy  the  right  to  a  speedy  and  public 
*•   trinity  an  impartial  jury. ^^     With  this  plain  provi^' 
sioii  on  my  side,  X  want  not  die  glossary  furnished  by  the 
authorities  which  have  been  cited  by  the  counsel  for  the 
respondent.     Nor  can  it  be  necessary  to  enter  into  a  cri- 
tical examination  of  them,  as  we  have  a  case  determin- 
ed  in  our  own  courts,  on  the  motion  for  a  new  trial, 
made  on  behalf  of  Fries.     On  that  occasion,  this  honor- 
able court  will  find,  that  all  the  precedents  relied  upon 
at  this  time  were  adduced  and  urged.     The  passages 
from  Brooke,  Roll,  Viner,  and  tr'mis  per  pais ^  were  ci- 
ted.    The  law  at  large  and  the  law  abridged,    were 
brought  before  tlie  juclges,  who  decided  after  a  solemn 
argument  in  favor  of  a  new  trial.     This  single  case  is 
sufficient  to  overturn  the  authorities,  in  which  the  res* 
pondent's  counsel  appear  to  repose  such  implicit  faith* . 
What   were  the  fa£ls  on  the  motion  for  a  new  trial' in 
Fries'^  case  ?    After  a  verdidl  of  guilty,  an  affidavit  was 
made  that  one  of  the  jurors  had  said  that  Fries  ought  to 
be  hung.     Mr.  Basset,  this  court  will  recolle6l,  in  ef- 
fect declared  as  positively  that  CaUender  ought  to  be 
convicted.     Mr.  Basset  had  formed  an  unequivocal  opi- 
nion, that  the  publication  for  which  CaUender  was  in* 
dieted,  was  a  libel.     This  opinion  to  bring  it  completely 
within  the  respondent's  rule,  he  delivered  in  open  court 
at  the  moment  oi  being  sworn  as  a  juror.     That  certain- 
ly was  giving  an  opinion  that  CaUender  ought  to  be  pu« 
nished.     But  the  juror  in  Fries's  case,  when  confronted 
with  the  witnesses  who  deposed  to  his  declaratipn,  de- 
nied having  made  use  of  the  expressions  imputed  to 
him. 

I  do  therefore  mo^t  sincerely  believe,  tliat  the  respon* 
dent  decided  against  the  principles  of  law  ^nd  the  plain 
letter  and  spirit  gf  the  constitutioa,  when  h^  direct^ 
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Mr.  Basset  to  be  qualified  as  a  jurdr  on  the  trial  of  Ca- 
lender.    He  decided  also  against  the  just  construction  of 
his  own  rule,  contained   in  the  question  which  he  ai3* 
dressed  to  the  juror,  and  gave  it  an  interpretation,  Mfhich 
rendered  it  equally  ridiculous  and  absurd.    The  ques- 
tion must  have  presupposed  the  juror  acquainted  ivith 
the  contents  of  the  indictment,  and  must  have  been  pre- 
dicated  on  diis  principle.     Any  other  supposition  would 
^render  it  not  merely  idle  and  nugatory  to  be,  put,   but 
truly  nonsensical ;  and  yet  the  respondent  made  his  be- 
ing Ignorant  ot  the  charges  in  the  indictment,  the  pre- 
text ior  swearing  him  on  the  jur}%     So  far  as  relates  to 
the  delivery  of  an  opinion  which   he   had  previously 
formed,  Mr.   Basset^  in    answer  to    an    interrogatory 
which  was  put  to  him  by  me,  replied,  that  he  did  pub- 
licly in  open  court  pronounce  the  opinion  )vhich  he  had 
formed  of  **  The  Prospect  Before  Us,'*  from  the  extracts 
wliich  he  had  seen  in  the  papers.     Here  then  is  proof 
'   that  he  did  deliver  in  the  most  solemn  and  public  man- 
ner an  opinion  on  the  subject,  from  which,  on  his  oath 
as  a  jiiror,  for  he  was  just  about  to  be  qualified,  he  could 
not  depart  without  subjecting  himself  to  ignominy  and 
the  severest  reproach. 

The  point  is,  I  humbly  conceive,  too  plain  to  require 
any  further  comments,  and  I  shall  proceed  to  another 
extraordinary  circumstance,  which    occurred  on   this 
trial,  which  I  am  sorry  to  say  was  characterized  by  so 
many  and  such  strange  modes  of  proceeding,  that   I 
think  we  might  safely  challenge  the  profoundest  re- 
searcher  in  the  judicial  history  of  England  to  furnish  a 
parallel.     Let  me  remark,  that  all  the  questions  propos- 
ed to  the  witnesses  on  the  part  of  the  prosecution,  were 
put  ore  tenus.     The  tongue  and  not  the  pen  proi>oundcd 
them.     As  soon  as  the  examination  began  on  the  part  of 
the  defendant,  or  to  speak  more  correctly,  before  it  com- 
menced, the  tables  were  turned,  and   the  counsel  of 
Callender  were  directed  to  reduce  to  writing  the  ques- 
tio|is  which  they  wished  to  ask.     This  is  proved  to  be  a 
novelty  in  trials  of  this  nature.     If  so,  was  it  an  inno- 
cent novelty  ?     Why  embarrass  the  counsel  for  the  pri- 
soner with  an  unusual  and  unprecedented  regulation. 
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and  com[^el  therato  do  that,  which  they  did  not  require/ 
on  the  part  of  the  prosecution*     This  extraordinary  mea« 
sure  has  been  attempted  to  be  excused,  because,  this 
honorable  court  has  adopted,  though  partially,  the  same 
rulo  upon  the  request  of  any  of  its  members.     The 
large  number  ot  judges,  of  which  this  dignified  tribn- 
nal    is  composed,  rendered  such  a  rule  necessary  and 
proper.     It  flowed  from  the  very  nature  and  constitution 
of  this  court,  and  'is  agreeable  to  constant  and  general 
usage*     1  he  two  cases  bear  no  resemblance  nor  simila* 
rity  to  each  other.     The  rule  operates  here  ccjually  and 
fairly,  let  the  question  come  from  what  quarter  it  may^ 
whether  from  the   managers  or  the  counsel,  or  whether 
it  be  proposed  by  any  member  of  this  honorable  body* 
The  counsel  for  Callender  submitted  to  tl)is  new  law  of 
the  court,  promulgated  at  the  instant  it  was  to  be^cxecu- 
ted,  and  suited  to  the  case  before  them.     They  reduce  * 
the  questions  which  they  wished  to  ask  Colonel  Taylor, 
to  writing.     Immediately  an  objc6\ion  is  raised  against 
them:     And  if  it  were  not  already  known  to  this  houora- 
ble  court*  I  am  sure  no  member  could  guess  what  it 
was.     Tlic  respondent  had  first  enquired  of  them  what 
they  intended  to  prove  by  the  >vitness,  and  then  insisted 
that  their  interrogatories  should  be  committed  to  wri- 
ting.    It  will  be  recollected  that  from*  the  miserable 
trash  of  Callender,  the  prosecutor  had  picked  and  culled 
here  and  there,  the  most  noxious  and  loathsome  pas. 
sages.     Every  offensive  paragraph  constituted  a  sepa- 
rale  and  distinct   charge.     The  charges  were  of  course 
numerous.     The  following  sentence  was  seledled  as  the 
ground  of  two  of  them.     Alluding  to  tlic  late  President 
Adams,  the  publication  says,  *'  He^as  a  professed  aris- 
tocrat.    He  bad  proved  faithful  and  serviceable  to 
the  British  interest.^*     The  passage  itself  contained 
two  distinct  assertions,  both  of  which  ha/d  been  charged 
with  the  proper  innuendoes,  to  explain  the  intentions  of 
the  author,  and  the  tendency  of  the  expressions  as  high* 
ly  criminal  in  the  indi6lment.     The  district  attorney,  it 
appears  from  the  note  taken  by  Mr.  Robinson  of  his 
argument,  considered  the  term  aristocrat,  used  in  the 
common  political  or  party  acceptation,  with  the  views  of 
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Gallender  as  particularly  ofiensive  and  libellous.     Con- 
trary to  the  precipitate  opinion  of  the   respondent,  he 
considered  tlie  assertion  that  Mr.  Adams  was  a  profess- 
ed aristocrat,  a  substantive  c^nce  of  itself.     Colonel 
Taylor's  testimony  it  was  expefked  would  go  to  prove 
the  truth  and  justice  of  those  observations  of  Callea- 
der's.     It  often  happens  that  counsel  are  not  accuraitely 
informed  of  all  tliat  a  witness  can  depose.     From  the 
questions  drawn  up  in  haste  by  Mr*.  Hay,  to  \>e  put  to 
Mr.  Taylor,  the  respondent  drew  the  inference,  but  in 
my    humble    opinion,  very   erroneously,  that  Colonel 
Taylor's  testimony  would  not  go  the  whole  length  of 
substantiating  the  fa(fts  necessary    to  evince  that  Mr. 
Adams  ^vas  a  professed  aristocrat,  and  that. he  was  faith- 
ful and  serviceable  to  the  British  interest.     He  thougbt 
it  could  only  prove  part,  and  therefore  rejeded  it  as  in- 
admissable.     For  this  opinion,  Mr.  Robinson  states,  that 
the  judge  declared  that  '*he  took  the  responsibility  on  him* 
self,  and  risked  his  character  on  it."    His  reasons  were 
neither  solid  nor  plausible.     He  stated  that  the  passage 
constituted  an  entire  charge,  and  every  part  of  it  must 
be  proven,  or  none  at  all.     If  a  person  had  a  respecta- 
ble witness  as  to  part,  and  another  equally  respectable 
as  to  the  residue,  he  would  examine  neither,  because 
singly  taken,  their  testimony   would  not  go  to  all  the 
charge.     It  is  seldom,  indeed,  any  party  can  make  out 
his  whole   case  by   one  solitary  witness,  and  when  it 
does  happen,  it  is  ahvays  suspicious*     When  an  indivi* 
dual  is  selected  to  prove  all  that  is  required,  agreeably 
to  the  rule  of  the  respondent,  no  objection  of  this  kind 
wculu  occur.     But  is  not  that  case  much  stronger  where 
a  number  of  witnesses  appear,  each  ready  to  depose  to 
the  particular  facts  within  his  knowledge,  and  where  tlie 
sum  or  aggregate  of  their  testimony  furnished  a  complete 
answer  to  the  charges,  however  numerous. 

I  may  safely  veniure  to  say,  that  in  the  annals  of  any 
courts  of  justice  or  injustice  under  heaven,  such  an  ex« 
ception  to  testimony  is  not  to  be  tbund.  The  chief  jus* 
ticc  of  the  United  States,  a  gentleman  every  way  well 
qualified  to  judge,  declares  that  he  never  heard  of  such 
an  obje6hon  before.    It  is  without  precedent,  and.io 
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violation  *  of  every  f  iile  of  the  kw  of  evideitce^    The 
idea  is  too  absurd  to  be  dwelt  upon.     It  is  too  distorted 
ui  principle  to  admit  of  consistency  in  praotite.     It  is 
contraband  in  law,  and  can  only  be  smuggled  by  the  ad< 
dress  with  which  it  was  introduced*    It  requires  great 
talents  and  ingenuity  for  a  moment  to  hide  its  deformity, 
and  in  vulgar  hands  it  would  become  truly  ridiculous 
and  contemptible.     It  is  utterly  indefensible;  and  the 
respondent's  counsel  themselves  have  felt  it  incapable 
of  being  justified.     They  have   attempted  to  excuse  it, 
by  endeav(H*ing  to  shew  that  the  learned  judge  was  not 
influenced  by  bad  motives.     For  my  part  I  consider  it 
ao  flagrant,  that  I  can  ascribe  hii  conduct  to  no  other* 
especially  when  taken   in  connection  with  the  facts  and 
circumstances  proved  by  the  evidence.     This  will  lead 
me  to  make  a  few  remarks  on  the  quo  antmo^  with- which 
he  acted  throughout  the  whole  ot-  this  transaction.     On 
this  topic  the  evidence  is  copious  and  pointed.     Wc 
have  been  charged  with  destroying  the  confidence  of 
society,  because  wc  have  given  evidence  of  the  decldra* 
tioRS  of  the  respondent  made  to  Mr.  Mason*     These 
have  been  stflted  with  all  that  delicacy  which  is  charac^ 
teristic  of  the  gentleman.     I  do  not  discover  firom  the 
manner  or  the  circumstances,  that  the  respondent's  con« 
versation  with  Mr.  Mason  was  a  confidential  one*     If  I 
did,  I  will  candidly  "acknowledge  I  should  feel  little  dis- 
posed to  trespass  on  the  walks  of  private  life.     It  was 
said  to  have  taken  place  at  an  unguarded  moment,  and 
that  every  unreserved  expression  should  not  be  tortured 
into  an  accusation.     Let  ns  bear  in  mind  that  the  res- 
pondent was  a  judge  of  the  land,  and  about  to  depart  to 
Virginia,  to  perform  the  duties  attached   to  his  office. 
He^ihacl  then  in  his  possession  a  copy  of  Callender's 
work,  and  declared  he  would  teach  the  people  of  Vir* 
ginra  to  distinguish  between  the  liberty  and  the  licenti- 
ousness of  the  press,  and  that  if  the  slate  was  not  too 
much  depraved  to  furnish  a  jury  of  good  and  respecta- 
ble men,  he  would  certainly  punish  Callender.     If  we 
pursue  him  on  his  way  to  Richmond,  we  find  him  in  the 
stage  asking  a  perfect  stranger,  whether  he  had  ever  seen 
•  ^*  The  Prospeft  Before  Us,"  and  expressing  a  wish 
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that  Callender  had  been  hanged.  He  actually  proceeded 
to  Richmond  with  the  scored  book  in  his  pocket,  which 
was  delivered  to  the  jury,  and  Callender  was  convicte^ 
and  punished.  It  is  said  by  his  counsel,  that  these  de- 
clarations of  the  respondent's  were  not  made  in  earnest, 
they  were  mere  jests.  I  suspect  Callender  did  not  find 
them  so.  Like  the  fable  of  the  frogs,  it  might  have  been 
jest  and  sport  to  judge  Chase,  but  it  was  cruelty  to  him. 
Sir,  I  will  not  dwell  longer  on  those  unpleasant  and  pain« 
ful  circumstances.  This  honorable  court  can  and  wiii 
duly  appreciate  them.  Much  more  might  be  said  on 
this  casie,  but  I  will  leave  the  task  to  abler  hands  tlan 
mine.  My  honorable  friend  will  do  ample  justice  ta 
those  points  which  I  have  omitted. 

From  Virinnia,  flushed  with  success  and  elated  with 
his  triumph  over  Callender,  the  respondcrnt  hastened  to 
Delaware.     The   night  preceding  the  day  en  which  the 
respondent  was  to  hold  tl\e  court,  he  lodged  at  thc'vil- 
lage  of  Christiana,  about  five  miles  distant  from   the 
court  house.     From  this  place  he  rode  into  New  Castie 
next  morning,  with  Dr.  William  M*Mechen,  who  was 
summoned  as  a  grand  juror  to  the  court,  and  it  is  ia 
evidence,  was  aflually  sworn  on  the  panuel.     Thisi* 
the  very  man,  who,  it  is  represented,  gave  the  respon- 
dent the  information  relative  to  the  seditious  printer. 
As  a  grand  juror  it  was  his  xluty  to  communicate  to  his 
kllows,  any  offences  against  the  taws  of  the  land,  which 
had  come  to  his  knowledge,  and  it  was  the  duty  of  the 
grand  jury  to  present  every  criminal  a6l,  punishable  by 
tlie  laws  of  the  United  States.    We  are  bound  to  pro- 
nounce that  Mt.  M^Mechen  put  the  rest  ot  the  grand 
jury,  for  he  vvas  sworn  so  to  do,  in  complete  possession 
of  all  the  information  which  he   communicated  to  the 
respondent.     With  these  circumstances,  the  respondent 
was  perfc£lly   well  acquainted.     He  saw  with  his  own 
eyes  the  very  man  impannelled  on  the  inquest  who  had 
opened  the  budget  to  him,  and  knew  it  was  his  duty  to 
unfold  the  intelligence  to  his  brethren.     The  respondent 
proceeds  to  deliver  an  appropriate  charge  to  the  jury.    A 
cUurjre  free  from  all  those  blemishes  w^ich  stain  a  sub- 
sequent  performance  of  the  same  kind.     He  presented  to 
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their  view  in  chaste  and  eloquent  language,  the  proper 
subjedsfor  their  enquiry.  I\i  my  humble  opinion  it 
niay  have  been  equalled  but  never  excelled,  i  consider- 
ed it,  according  to  my  poor  judgment  at  the  time,  a 
perfed  model,  the  most  finished  piece  in  style  and  sub- 
stance, that  I  ever  heard  addressed  to  a  grand  jury. 
Had  he  stopped  here,  he  would  have  been  an  objefl  of 
praise  rather  than  complaint.  Had  he  been  contented 
with  discharging  his  official  duty  he  would  have  beea 
entitled  to  our  thanks,  rather  than  merited  an  accusa- 
tion. The  grand  jury  retire  to  their  chamber,  and  after 
some  time  return  to  the  box.  To  the  credit  of  the  then 
marshal  of  the  Delaware  distriA,  I  must  observe,  that 
he  had  manifested  on  that  occasion,  (as  I  know  him  uni- 
formly to  have  done,  even  when  the  storm  of  party 
ra^d  with  the  ^eatest  violence)  in  the  selection  of  his  . 
jurors,  an  independence  becoming  the  responsible  sta- 
tion which  he  filled.  They  were  not  men  of  pliant 
tempers,  nor  were  they  carefully- culled  firom  the  ruling 
sect,  but  chosen  without  respe£l  to  party,  from  the  most 
respeflable  of  both  sides.  It  gives  *me  great  pleasure  to 
speak  of  such  conduct,  because  I  wish  to  hold  it  up  as 
an  example.  The  grand  JU17  were  asked  by  the  clerk  in 
the  usual  form,  ^^  have  you  any  bills  or  presentments  to 
**  make  ?*'  Their  foreman  respe£lfully  answered  *•  they 
*^  had  not.'^  On  this,  the  judge  could  no  longer  bridle 
his  temper.  He  had  anticipated  perhaps  a  treat  firom  the 
prosecution  of  an  obnoxious  printer,  and  expe£ied  to 
regale  his  palate  with  a  favorite  dish.  Provoked  by  dis- 
appointment, his  passion  burst  into  a  flame,  and  he  con- 
descended to  stoop  from  the  bench,  for  the  purpose  of 
seizing  bn  his  prey.  It  was  at  this  period  he  betrayed 
emotions  so  highly  reprehensible,  and  so  very  unsuita- 
ble to  the  dignity  of  his  situation.  In  a  tone^  well 
adapted  to  the  exceptionable  langruage,  he  observed  to 
the  grand  inquest  ^^  What  no  bills  or  presentments!'^ 
This  was  matter  of  astonishment  to  him,  and  he  pro- 
ceeded to  make  the  observations  so  corre6Uy  described 
by  Mr.  Read,  the  district  attorney  of  Delaware,  »  gen- 
tleman of  irreproachable  life  and  manners,  whose  cha- 
ro^er  is  not  only  unimpeached  but  unimpeachabkv  ftod^^ 
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Mr.  Lea,  one  of  the  grand  jury  themselves,  to  whom 
part  of  the  observations  were  addressed,  a  merchant  of 
established  reputation,  and  as  a  man  respe£led  by  all 
who  are  acquainted  with  him.     Sir,  after  the  observa- 
tions I  have  already  made  on  positive  and  negative  testi- 
mony, I  will  not  stop  to  demonstrate  that  every  things 
stated  by  Mr.  Read  and  Mr.  Lea  was  said,  though  not 
recollected  by  some  other  witnesses.     I  will  bare  y  men- 
tion that  all  the  extra-judicial  remarks  of  the  respondent 
were  addressed  to  the  grand  jury  or  to  the  district  attor- 
ney.    They  must  therefore  naturally  be  presumed  to 
have  paid  the  strictest  and  closest  attention  to  all  that  fell 
fi'om  the  learned  judge,  and  we  have  produced  one  of 
the  grand  inquest  themselves,  and  the  district   attorney 
to  prove  the  language  he  used.     I  feel  confident  under 
these  circumstances,  that  implicit  credit  will  be  given 
to  them.     I  am  also  convinced  that  the  statement  made 
by  the  respondent  is  scarcely  more  favorable  to  his  cause. 
The  grand  jury  repeat  to  the  interrogatory  put  to  them 
by  the  respondent,  the  answer  which  they  gave  to  the 
previous  question  of  the  clerk,  and  request  additionally 
that  they  may  be  discharged,  as  many  of  them  were  far- 
mers, and  it  was  hay  harvest,  a  very  busy  season  with 
them.     But  no  matter  for  that,  the  business  of  persecu- 
tion, for  I  will  not  say  protecution,  must  go  on  if  possi- 
ble.     The  judge  would  not  discharge  the  grand  jury  on 
the  first  day  agreeably  to  general  practice,  as  proved  by 
judge  Bedford,  though  pressed  so  to  do.     He  proceeds 
to  give  them  information  of  the  seditious  temper  which 
had   manifested  itself  in  the  state,  and  particularly  in 
Newcastle  county.     A  county,  which  suffer  me  to  say, 
is  well  known  for  its  old  and  unshaken  patriotism  from 
the  revolution  to  the  present  day.     But  he  did  not  stop 
here,  he  proceeds  to  mention  a  seditious  printer,  point 
out  the  place  where  he  lived,  and  the  bofoughof  Wil- 
mington  justly  celebrated  for  it's  uniform  attachment  to 
the  cause  of  republicanism,  and  according  to  his  own 
answer,  to  specify  the  title  of  his  paper,  and  just  as  his 
name  was  escaping  from  his  lips,  a  returning  sense  pf 
propriety  checked  his  speech.     Sensible  how  deeply  he 
had  committed  himself  already,  he  paused  for  refle(5lion. 
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But  he  had  gone  too  far  to  efied  a  safe  and  honorable  re* 
treat.  He  calls  on  the  district  attorney  to  know  if  a  file 
of  the  papers  cannot  be  had.  Some  officious  person  oft 
ters  to  procure  them,  and  the  respondeat  directs  the  dis* 
trict  attorney  to  examine  them  and  lay  them  before  the 
grand  jury,  who  are  ordered  to  atiend  the  next  morning. 
7  hey  do  accordingly  attend,  the  file  of  the  papers  is 
laid  before  them  and  examined.  Behold  after  all  his  ext 
ertion  the  respondent  had  his  labor  for  his  pains,  after  all 
this  noise  and  bustle  monies  parturiunt^  and  not  even 
ridi cuius  mus  nascitur*  The  grand  jury  return  once 
more  to  the  box  without  any  bills  or  presentments,  and 
the  learned  judge  with  admirable  address  povers  his  de- 
feat.  Such  appears  to  have  been  his  con  Ju«f)  on  that  mc<» 
morable  occasion.  Where  is  the  law  or  the  authority 
which  gives  him  the  power  to  goad  the  grand  inquest  to 
indiA  an  individual,  or  vests  in  him  the  right  to  order  a 
distri(5l  attorney  to  search  for  criminality  ?  Is  the  judge 
himself  authorised  to  hunt  up  offenders  !  Or  is  he  jus. 
tified  in  pronouncing  a  person  guilty  of  sedition  before 
he  is  charged  with  the  offence  ?  Remember,  though  he  did 
not  mention  the  name  of  the  printer,  he  confesses  him-i* 
self  that  he  named  his  paper,  and  id  certum  est  ^uod 
certum  reddi  potest.  In:itead  of  pronouncing  sentence 
of  condemnation  on  a  person  before  he  has  been  accused, 
the  benevolent  language  of  our  laws  commands  the  judge 
to  be  his  counsel  when  the  constituted  authority  of  the 
country  has  put  him  on  his  trial.  If  this  condu6\  be  not 
a  violation  of  his  duty,  if  it  be  not  a  case  of  plain  and 
palpable  misbehavior,  I  know  not  what  is. 

Mr.  Harper.  The  judge  did  not  undertake  to  pro- 
nounce  sentence  on  his  guilt,  or  innccencc.  He  gave 
the  information  as  he  received  it. 

Mr.  Rodney.  I  am  now  arguing  from  what  I  consider 
in  evidence,  I  am  speaking  from  a  copy  of  the  deposi- 
tion of  Mr.  Read,  taken  last  winter,  m  which  my  ho* 
norable  colleague,  Mr.  Nicholson,  has  marked  the  very 
expressions  used  by  the  witness  when  he  gave  his  tes« 
timony  on  this  trial,  and  which  literally  corresponds 
with  his  former  deposition. 


The  President  (Mr.  Burr).     Proceed,  Sir,  if  it  dif- 
fcrs  in  anyrcspcft,  the  court  will  mark  the  difference. 

[Here  Mr.  Rodney  referred  to  Mr.  Read's  deposition, 
end  contended  that  the  respondent  gave  as  matter  of  in- 
formation part  of  what  he  stated,  but  as  to  the  residue^ 
he  undertook  to  assert  it,  and  proceeded.]     But,  sir, 
if  it  is  all  to  be  considered  as  matter  of  information,   let 
the  respondent's  rule  in   Callender's  case  operate  upon 
Iiimaelf.     His  language  there  was,  you  should  have  the 
proof  at  your  elbow  for  every  thing  you  publish.     Do 
unto  others  as  you  would  have  others  do  unto  you,  is  a 
golden  rule.     He  undertakes  on  the  credit  of  another  to 
inform  against  an  independert  citizen,  and  to  bring  him 
before  the  accusing  power  of  the  county,  who  by  their 
solemn  act,  with   one  voice   pronounce   him  innocent. 
A  judge  who  ought  to  set  an  example  to  the  nation,  and 
jnore  especially  one  who  had  just  returned  from  punish- 
ing a  person  for  communicating  to  the  public  information 
which  he  ha^l   received  from  others,  appears  guilty  of 
pronouncing  from  the  bench  a  hbel  on  the  character  of  a 
county  and  of  an  individual,  and  contends  in  the  face  of 
his  own  doctrine  there  is  no  guilt  or  criminality  in  it. 
But  this  predetermination  of  a  case  not  before  him,  is 
in  my   humble  opinion  extremely  reprehensible.     To 
shew  that  the   respondent  is  not  culpable,  a 'precedent 
from  the  state  of  Pennsylvania  is  cited.     Much  as  I  ve- 
nerate the  character  of  the  then  chief  justice  of  that  state 
(Mn  M^Kean)  and  though  I  esteem  him  dear  as  a  man, 
I  should  be  lost  to  a  sense  of  gratitude  if  I  did  not,  I 
cannot  in  the  case  alluded  to,  subscribe  to  the  precedent 
which  he  established.     But  even  that  is   clearly  distin. 
gttishable  from  the  one  under  consideration.     Mr.  Cob- 
bet,  who  undoubtedly  was  a  man  cf  extraordinary  ta* 
lenti,  not  merely  for  inveftive  and  abuse,  but  for  the 
strength,  simplicity  and  originality  of  his  style,  howe- 
ver  much  I  may  dislike  the  monstrous  principles  which 
he  espoused,  had  been  previously  bound  over  for  various 
supposed  libels  agamst  chara6>ers  peculiarly  the  objefts 
of  proteftion,  with  the  laws  of  this  country.     This  may 
be  considered  as  an  inchoate  accusation,  and  may  have 
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led  Mr,  M^Kean  to  make  the  observations  which  he  dtf* 
iivered  on  that  occasion. 

Though  I  do  not,  Mr,  President,  perceive  my  voice 
Fail  me,  I  feel  myself  so  exhausted  with  standing  such  a 
length  of  time  this  morning,  bejfore  the  court  adjourned 
for  half  an  hour,  and  so  long  since  that  temporary  relax* 
ation,  that  I  find  myself  unable  to  continue  any  longer 
on  my  feet. 

The  court  adjourned  until  the  next  morning,  when 
Mi.  Rodney  proceeded  as  fellows  : — 

Mr*  President,  Before  I  resume  the  discussion  of  the 
Dela\yare  charge,    I   beg  leave  to  return   my  sincere 
thanks  to  this  honorable  court  for  the  indulgence  which 
they  were  kind  enough  to  grant  me  last  evening.     It  is 
the  first  and  most  sacred  principle  in  our  criminal  code 
that  a  man  ispresume<l  to  be  innocent  until  he  is  proved 
to  be  guilty.     The  counsel  for  the  respondent  have  stre- 
nuously  urged  this  principle,  and  wish  it  to  govern  the 
case  of  their  client.     I  am  willing  to  give  him  the  full 
benefit  of  it.     But  did  the  judge  himself  act  in  confer- 
mity  to  this  in  Delaware?     No.     He  did  undertake  to 
denounce   a  person  guilty  of  a  crime,  before  he  was 
charged  with  the   commission  of  any  offence.     Did  he 
allow  an  independent  printer   who  would  not  sacrifice 
the  freedom  of  his  press,  on  the  altar  of  the  Baal,  or  the 
mammon  of  the  day,  the  advantage  of  those  principles 
which  his  counsel  now  claim  for  him  ?     He  did  not.    He 
pronounced  the  absent  man  guilty  without  waiting  to  see 
or  hear  him.     Upon  the  mere  say  so  of  another,  he  took 
the  risk  upon  himself,  to   tell  the  grand  jury  there  was 
a  printer  of  libels  against  the  government,  when  his  in- 
formant was   one  of  them,  and  even  after  they  had  re- 
turned, without  any  bills  or  presentments.     It  manifests 
a  deliberate  persistence  in  accusation,  which  I  will  for- 
bear to  qualify  by  the  proper  terms.     The   grand  jury 
upon  a  careful  examination  of  the  very  documents  on 
which  he  relied  can  find  nothing  libellous,  nothing  sedi- 
tious, and  the  contemplated  victim  is  thus  preserved  by 
the  integrity  and  the  independence  of  a  jury  of  his  fellow 
i  citizens. 


The  conclufl  of  the  learned  judge  at  the  circuit  couit 
in  Maryland,  furnishes,  I  consider,  one  of  the  strongest 
articles  of  impeachment.  I  had  intended  to  have  dilated 
very  much  at  length  on  this  charge,  but  the  fatigue  oi 
yesterday  has  really  indisposed  me,  and  I  have  already 
trespassed  too  much  on  your  time. 

Every  member  of  this  court  must  have  Been  sensible 
of  the  impropriety  of  the  respondent's  conduct  on  that 
occasion.     Every  reflecting  man  must  be  decidedly  op- 
posed to  the  idea  of  blending  political  discussions,  witb 
the  legal  observations  which  ought  to  proceed  from  the 
bench.     A  party  harangue  little  comports  with  the  tem- 
perate and  learned  charges  to  be  delivered  by  the  presi* 
dent  of  a  court.     The  character  of  an  electioneering  par- 
tizan,  whose  rostrum  is  a  stump,  or  whose  stage  is  the 
head  of  a  hogshead,  is  utterly  inconsistent  and  uicom- 
patible  with  that  of  a  grave  and  upright  judge.     The 
duty  of  a  judge  is  to  expound  the  laws  and  not  to  exer- 
cise the  office  of  a   censor  over  them»  and  much  less  to 
disgrace  himself  by  reprobating  them  in  a  manner  calcu- 
lated to  excite  groundless  alarms  and  apprehensions  in 
the  mircis  of  the  people,  and  to  alienate  their  affections 
from  the  government.     Every  man  in  his  indit idual  ca- 
pacity possesses  the  undoubted  right  to  advocate  the  po- 
litical principles  which  he  believes  most  beneficial  to  his 
country.     The  respondent  as  an  individual  is  entitled  to 
this  privilege  in  common  with  his  fellow  citizens,  and  to 
the  free  exercise  of  his  splendid  talents  in  such  a  cause. 
But  does  this  justify  him  as  a  judge  in  his  judicial  cha- 
racter,  and  from   the  judgment  seat  to  preach  political 
sermons,  and  impose   his  private  dogmas  on  the  people 
under  the  garb  of  administering  the  laws.     Sophistry 
may  for  a  moment  confound  two  things  perfectly  distina 
in  their  nature  and  cffetl,  but   the  mist  vanishes  before 
the  light  of  argument. 

I  most  ardently  desire  that  the  santluary  of  justice 
may  not  be  prophaned  by  the  unhallowed  spirit  f>f  party. 
The  law,  like  the  gospel,  should  be  no  respecter  of  per- 
sons, whatever  may  be  thrir  political  sentiments.  The 
virtue  and  integrity  of  a  judge  should  keep  him  within 
the  line  of  his  duty,  and  lorm  an  eternal  barrier  against 
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:he  encroachments  of  party  prejudices  and  partialities^ 
[f  politics  are  forbidden  to  enter,  or  even  to  approach  a 
qourt  of  justice,  neither  judge  nor  jurors  will  feel  those 
sensations  which  disqualify  them  for  the  impartial  dis- 
charge of  their  respective  duties*     Though  party  may 
rage  with  violence  and   agitate  the  country,  all  will  be 
calm  and  tranquil  in  a  court,  in  which  every  man's  pro- 
perty, liberty  and  life,  will  find  a  safe  harbor.     This 
should  be  inculcated  by  lessons  and  by  examples,  as  a 
primary  principle  in  our  judicial  system.     I  am  happy  to 
find  that  we  all  agree  on  this  great  and  essential  point. 
It  is  the  anchor  of  hope  amid  those  storms  and  tempests 
in  which  it  is  the  will  of  Providence  that  all  human  af- 
fairs should  sometimes  fluctuate.     The  learned  counsel, 
though  they  acknowledge  the  conduft  of  the  respondent 
to   have  been  imprudent,  improper  and  indiscreet,  at- 
tempt to  justify  it  by  the  production  of  charges  which 
wear  a  political  aspc£t,  delivered  during  the  American 
revolution.     1  will  enter  my  protest  against  those,  even 
at  so  turbulent  a  season,  but  none  that  have  been  pro- 
duced furnish  any  grounds  of  defence  to  the  respondent. 
In  no  instance  which  has  been  cited,  have  they  attempted 
to  exclaim  against  the  very  government  from  which  they 
received  their  commissions*     We  behold  the  defendant, 
a  judge  of  the  United  States,  passing  judgment  of  con- 
demnation  on  the  laws  which  he  was  bound  to  conform 
to  and  to  execute,  and  with  the  policy  of  which,  in  his 
judicial  charafter,  he  had  nothing  to  do.     Much  pains 
was  taken  in  the  examination  of  the  testimony  to  dis« 
prove  a  fact  which  the  defendant  himself  admits  in  his 
answer ;    to  shew  that  the  respondent  did  not  censure 
the  administration,  when  he  himself  has  furnished  us 
with  a  copy  of  the  charge  in  which  he  condemns  in  the 
strongest  manner  one  of  the  most  prominent  acts  which 
have  been  passed  since  a  change  took  place  in  the  poli-  ' 
tics  of  the  country.     He  reprobates  the  late  law  abolish- 
ing the  judicial  establishment  made  under  the  late  admi- 
nistration.    To  this  law  the  Senate,  who  in  their  exccu- 
tive  capacity  form  a  material  part  of  the  administration, 
gave  their  consent,  and  the  President  who  is  at  the  head 
^    of  affairs  gave  his  approbation.     And  yet  gentlemen 
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Contend  that  the  respondent  uttered  not  a  syllable  againr^t 
the  present  administration  !  Is  it  not  a  plain,  incon- 
trovertible act  of  misbehavior  in  a  judge  to  denounce 
the  very  law  under  which  he  was  then  exercising-  his 
func:ions,  and  to  hold  it  up  to  the  people  as  shaking  to 
,  the  foundation  the  independence  of  the  national  judicia* 
ry? 

It  will  be  conceded  that  there  yet  exist  state  jealousies 
against  the  general  government,  the  nets  of  which  are 
closely  watched  and  scrutinized.     When  the  constitu- 
tion of  the  United  States  vi^as  framed,  it  was  the  legiti- 
mate offspring    of  a  liberal  spirit  of    accommodation 
which  reconciled  jarring  interests,  discordia  scmina  rr- 
rum.     It  requires  the  patriotic  exertion  of  every  good 
man  to  preserve  and    to  promote  a  reciprocal  cordiality 
between  the  general  and  state  governments.     The  offi- 
cers particularly  of  each  should  manifest  a  respect  and 
reverence  which   would  inspire  at  once  confidence  and 
attachment.     What  language  can  express  the  criminality 
of  the  respondent,  when  from  the  bench  of  the  United 
States  he  undertook   to  thunder  anathemas  against   the 
acts  of  the  legislature  of  an  individual  state  ?     Was  this 
a  part  of  his  duty  or  was  it  not  ?    Can  there  be  a  doubt, 
sir,  but  that  it  was  a  gross  violation  of  his  duty,  and 
that  the  respondent  well  kuew  it  at  the  time.     Yet  such 
were  his  unbridled  passions  and  his  uccontrolled  preju- 
dices,  that  regardless  of  the  station  which  he  held,  and 
the  dignified  post  which   he  occupied,  he  did  not  besi  • 
tate  to  commit  tl\c  charafter  of  the  United  States  by  con- 
duft  which  must  have  irritated  the  audience  against  the 
js^overnment  of  Maryland  and  its  officers.     If  ever  a  mo- 
bocracy    take  place    in   this  country,  it  will  be  brought 
about   b}'  .such   instruments  and   such   conduct.    Let 
those  cloathed  with  the  laws  become  the  violators  of 
them,  let  the  judges  of  the  United  States  issue  fulmina- 
tions  against  the  measures  of  individual  states,  and  the 
judges   of  the  different  slates  retaliate,  by  declaiming 
against  the  acts  of  the  general  government,  and  thecon- 
bcquenccs  arc  easily  foreseen. 

When  a  po<3r  miserable  object  like  Callender,  without 
cliaractcr  and  uiihout   influence,  censures  the  measures 
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of  our  administration,  or  reprpbatos  an  unconstitutional 
law,  the  respondent  considered  him  guilty  df  a  crime 
and  deserving  of  punishment.     But  a  man  elevated  to 
the  bench  may  declaim  in  the  strongest  language  against 
any  measure,  or  law  of  the  United  States,  or  of  an  indU 
vidiiul  state  with  perfcft  impunity  !   Hecdllect,  sir,  that 
)f  the  defendant  be  justified  in  reprobating  a  single  lair 
of  the  United  States,  he  has  the  right  to  reprobate  them 
all  indiscriminately.     It  is  without  question  the  duty  oT 
a  judge  to  inculcate  a  respect  and  reverence  for  the  law^ 
of  the  land.    But,  dir,  the  respondent,  so  far  as  he  was 
able,  has  endeavored  'to  excite  the  indignation  of  the 
people  against  them,  and  to  terrify  them  into  an  opposi- 
tion  to  measures  which  he  has  chosen  from  the  bench  to 
'denounce,  by  the  dread  off  a  mobocracy  and  other  aUrm- 
ing  stories  unworthy  the  columns  of  a  common  newspa- 
per, and  scarcely  equalled  since  the  days  of  the  Rye- 
hoiise,  and  of  Titus  Oates, 

Mr.  President,  I  have  now  gone  through  the  several 
^articles  of  impeachment,  and  submitted  to  your  conat* 
deration  the  remarks  which  I  had  to  offer  in  illustration^ 
of  the  subjeQ.  Permit  me  before  I  conclude  to  ot>serve9 
that  in  this  country  no  ignominious  punishment  follows 
upon  a  conviction  by  impeachment.  Your  sentence 
cannot  extend  so  far  as  to  hurt  a  single  hair  of  the  res« 
pendent's  head.  In  England  the  power  to  punish  is  un- 
limited, and  has  been  but  too  often  exercised  with  cruel 
unrelenting  severity.  With  us  it  seems  intended  tore** 
store  and  Xo  preserve  the  purity  of  office  rather  than  to 
punish  the  offender  by  a  penalty  proportioned  to  his 
guilt.  Remember,  if  this  honorable  court  acquit  the  de« 
fendant,  they  declare  in  the  most  solemn  manner,  and 
their  sentence  will  be  of  record,  that  he  has  on  all  the 
occasions  to  which  I  have  adverted,  behaved  himself 
well,  in  a  manner  becoming  the  character  of  a  judge 
worthy  of  his  situation.  They  sanction  every  a£t  which 
he  has  committed,  and  proclaim  them  to  the  world  as 
example^  which  ought  to  be  followed.  Sir,  theyine£» 
fed  adopt  every  part  of  his  conduift  and  make  it  their 
own,  thus  participating  in  the  actions  and  transgressions 
proved  against  him  by  the  testimony.     This  i^  indeed  a 
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serious  consideration.  Are  the  members  of  this^eouri 
firepared  by  a  solemji  judgment^  which  proceeding  from 
a  tribunal  so  elevated,  will  have  a  powerful  and  com- 
manding influence  to  sanction  by  their  high  authority  the 
conduct  of  the  re^ondent;  No,  sir,  I  trusts  they  will 
embrace  the  present  opportunity  of  displaying  the  virtue, 
the  purity,  and  the  energy  of  our  republican  govemnient, 
and  that  in  pronouncing  the  sjcntence  which  they  maj 
pass,  they  will  erefla  beacon,  by  which  future  judges 
wUl  avoid  the  rocks  on  which  the  respondent  now  lays 
shipwrecked. 

Sir,  I  have  the  fullest  confidence,  that  if  in  the  ophiion 
of  the  members  of  this  court  the  respondent  be  injnocent, 
they  will  have  the  independence  to  acquit  him,  and  I  en- 
treat them  to.do  so.  On  the  other  hand,  if  he  be  guilty, 
they  will  hav^  the  firmness  to  convict  him. 

With  a  sincere  and  a  fervent  hope  that  the  Supreme 
Ruler  of  the  universe  may  so  govern  the  decision  of  tfaii 
efLBCj  that  it  may  punish  guilt  but  protect  iimocence, 
I  cheerfully  submit  it  to  the  consideration  of  this  honora- 
ble court* 
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WEDNESDAY^  FiBRUARr  27, 1805. 
MR.  RANDOLPH. 

MK.PKCSISEirT, 

After  the  very  long  and  able,  tlioajgh  (as,  I  fear,  it 
snust  have  proved  to  this  honorable  Court)  tedidus  dis- 
cussion of  this  Important  subject,  it  again  becomes  my 
duty  to  address  you.  That  duty  springs  not  only  from' 
the  authority  with  which  the  Hwise  of  Kepresentatives 
have  been  pleased  to  invest  me,  but  is  enforced  by  the 
strong  and  deep  interest  which  I  take  in  the  question  be* 
fore  you*  It  is  an  interest  which  lam  not  ashamed  to 
avow.  Strange  indecsd  would  be  the  mechanism  of  my 
composition,  could  I  stand  indifferent  to  the  fate  of  this 
impeachment ; — if  the  success  of  a  prosecution  institu- 
ted  at  my  own  motion,  t)f  an  incnctroent  drawn  by  my  ' 
ownliand,  and  backed  by  the  strongest  body  of  evidence 
lJ$at,  perhaps,  was  ever  adduced  io  support  of  any  accu- 
sation, should  fail  to  interest  me.  My  first  wish,  in- 
deed, would  have  been  to  find  this  great  culprit  innocent 
of  the  charges  which  have  been  preferred  against  him — 
But  since,  bj  the  clearest  testimony,  and  even  by  his 
own  admission,  we  are  denied  this  gratification,  all  that 
remains  for  us  is  to  see  that  signal  justice  done  upop  him,  * 
which  the  constitution  demands  for  offenders  of  his  high 
rank,  and  which  we  confidently  expect  from  your  deci- 
sion. 

The  course  which  has  been  pursued  by  my  learned 
colleagues  and  right  excellent  friends  leaves  but  a  bar- 
ren field  In  which  to  glean  after  them.  I  shall  thereiort 
present  you  with  the  most  condensed  view  that  I  can 
take  of  the  subject,  endeavoring,  as  far  as  possible,  to 
avoid  the  ground  which  has  bee  It  already  trodden;  ahtl 
should  I  fail  in  this  attempt,  I  hope  to  be  pardoned,  as  ha* 
ving  been  absent  during  a  great  part  of  this  dbcussioli. 
Very  far  indeed  is  it  firom  my  intention,  by  tiresome  re* 
petitions,  yet  more  to  weary  the  patience  of  the  court, 
and  prolong  that  decision  whitrh  is  anxiously  anniited 
by  all,    I  was  not  present  when  the  defqice  was  <^ned 
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ki  a  style  so  hbhorable  to  himself,  by  the  junior  counsel 
of  the  respondent.  (Mn  Hopkinson).  I  wus  then  ill 
ft- bed.  I.  regret  tlie  loss  of  the  very  able  argument^ 
which  he  is  said  to  hlive  urged  ngainst  the  first  article. 
God  forbid  !  that  the  time  shall  ever  come  with  me^ 
when  merit  shall  be  disparaged  because  found  in  aa  ad- 
ycrsafy.  Report  spisaks  fairly  of  'he  gentleman's  per- 
formance^ and  I  am  willing  to  credit  her  to  the  utmost 
extent* 

Suffer  nie  to  say  a  few  words  on  the  general  dbftrinc 
of  impeachnientf  on   which  the  wildest  opinions  have 
been  advanced-^unsupported  by  the  constitution,  incoa- 
distent  with  reason,  and  at  war  with  each  other.     It  has 
been  contended,  that  an  offence,  to  be  impeachable,  must 
be  indiflabie.     For  wliat,    then,  (I  pray  you)  >vas   it, 
that  this  provision  of  impeachment  found  its--way   into 
the  constitution  ?  Could  it  not  have  said,  at  once,  that 
Uny  civil  officer  of  the  United  States,  convicted  on  an  m- 
di£tment,  should  (ipso  fccto)  be  removed  from  office  I 
This  would  be  comyig  at  the  thing  b}*'  a  short  and  obvi* 
ous  way..    If  the  constitution  did  not  contemplate  a  dis- 
tinfibion  between  an  impeachable  and  an  indiflahle  crf'- 
fence^  whence  this  cumbrous  and  expensive  process* 
ivhich  has  cost  us  5^0  much  labor,  and  so  much  anxiety 
to  the  nation?    Whence  this  idle  parade,  this  wanton 
waste  of  time  and  treasure,  when  the  ready  intervention 
of  a  court  and  jury  alone  was  wanting  to  re6tify  the  e* 
vil  ?  In  Addition  to  the  instances  adduced  by  my  right 
worthy  friend  (Mr.  Nicholson)  who  first  addressed  the 
court  yesterday,  permit  me  to  cite  a  few  others,  by  way 
of  illustration.     The  President  of  the  United  States  has 
a  qualified  negative  on  all  bills  passed  by  the  two  houses 
of  Congress^  that  he  may  arrest  the  passage  of  a  law  fra- 
med  in  a  moment  of  legislative  delirium.     Let  us  sup* 
pose  it  exercised)  indiscriminately,  on  every  adl  pre» 

£  Bated  for  his  teceptance.  This  surelv  would  be  ^n  at* 
^  use  of  his  coastitutidnal  power^  richly  deserving  itn- 
£*eachiiient ;.  aiid  yet  po  man  will  pretend  to  say  it  is  aa 
idifiabie  o&nce.  The  {'resident  is  authorised,  by  the 
constitution,  to  retain  any  bill  presented  for  his  apprd* 
Mtioiiy  not  exceeding  ten  dayt^  Sundays  excepted^    ' ' 
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in  wfiich  pcnochhti  in^i^  returrf  it  fo  tiie'ltdUse  wberem: 
It  originated,  stating^  his  reasons  for  dis^prbving  it.--^ 
Now  tet  ns  suppose,  that,  at  a  session,  Klce  the  prcfserit^ 
which  niust  neccs^Jarily  terminate  on  the  thirds  of  Miirthv 
f  andtliat  day  fells  this  yeat^  on  a*  Sundliy , )  ttier  FressidenO 
shoufd  keep  batk,  until  the  last  hour  of  an-  escpirinif 
cougr^^s,  every  bill  offered  to  him  fbr  signature  during 
the  ten  preceding  days,  (and  these*  are  always  the  grea^ 
tcr  part  of  the  hiws  }>assed' at  any  session  of  the  legisla^- 
tiire)  and  should'  then  retinrn  them,  Elating  kls  obje^ions^ 
whether  goorf,  or  bad,  is  altogether'  rmmateriah     It  h 
true,  a  vote  o1  two  thirds  ofeach  branch  may  enaft  a  law 
in  despite  of  executive  opposition;  but,  in  the  case, I 
have  Slated,  it  would  be  physically  impossible  for    con- 
gress to  exercise  its  constitutional  power ;— indeed,  over 
the  bills  presented  to  the  President  withiii  nine  days  pre- 
ceding its  dissolution,  the  legislature  might  be  deprived 
of  even  the  shadow  of  control,  since  the  executive  is  not 
bound  to  make  any  return  of  ttiem  whatever.     Now,  I 
aisk,  whether  such  miscondu£l  in  the  President  be  an  in- 
disable  offence  ?    and  yet  is  there  a  man  that  hears  me^ 
uho  will  deny  that  it  would  be  a  flagrant  abuse,  under 
pretence  of  exercise^  of  his  constitutional  authority,  for 
which  he  ought  tc  be  impeached,  removed,  and  disquali- 
fied? Sir,  thisdoArine,  that  impeacliable  and  indi£kable 
arc  convertible  terms,  is  almost  too  absurd  fbr  argument 
Nothing  but  the  high  authority  by  which  it  is  urged^ 
and  the  dignified  theatre  where  it  is  advanced,  could  ink 
duce  me  to  treat  it  seriously.     Strip  it  of  technical  jar- 
gon, and  what  is  it,  but  a  monstrous  pretension  that  the 
officers  of  government,'— so  long  as  they  steer  clear  of 
your  penal  statutes — so  long    as  tbey  keep  V)itbout  fke 
fetter  oj  the  laiv — may,  to  the  whole  length  of  the  tether 
of  the  constitution,  abuse  that  power,  which  they  are 
bound  to  exercise  'vt^itb  a  sound  discretion^  and  under  a 
high  responsibility^  for  the  general  good  f    The  counsel 
#ho  closed  the  defence,  (Mr.   Harper)  felt  that  this 
ground  trembled  beneath  tii ^  feet ;  and^  fearing  to  be 
swall6wed  up  in  the  yawning  ruin,  he  precipitately  aban- 
doned it.    lie  shifts  from  the  position  taken  by* his  asM* 
eiatesy  and  lays  dawn  this  priociple :— *^  that  «khoii§^ 
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m  <^lnce^  to  be  impeachable,  need  not  be  indiA&blc, 
.  yet  it  must  4iave  been  committed  against  some  knoMm 
law."  Well !  take  the  question  in  this  point  of  viewt 
and  there  is  no  longer  matter  of  dispute  between  us  : — 
it  is  reduced  to. a  misers^ble  cjuibble.  For  what  do  we 
contend  ? — that  the  respondent  hath  contravened  the 
known  law  of  the  land  and  of  his  duty,  which  required 
him  **  to  dis]pense  justice,  faithfully^  and  impartiaUj, 
and  without  respect  to  persons."  He  stands  charg^ 
with  having  sinned  against  this  law  and  against  his  sa^ 
cred  oath,  by  acting,  in  his  judicial  .capacity,  unJEsith^ 
fully,  partially,  and  with  respect  to  persons.  These  are 
our  points.  We  do  charge  him  with  misdemeanor  in 
ofBce.  We  aver  that  he  hath  demeaned  himself  amiss  ; 
—partially,  unfaithfully,  unjustly,  corruptly.  This  is  the 
sum  and  substance  of  our  accusation,  and  this  we  have 
established  by  undeniable  proof.  I  will  waste  no  more 
time  in  attempting  to  dislocige  our  opponents  from  a  posi- 
tion whichthey  have  abandoned  in  theface  of  day.  I  wiU 
no  longer  worry  the  good  sense  of  this  honorable  court, 
by  combatting  the  claim  set  up,  by  the  adverse  counsel, 
in  behalf  of  the  civil  officers  of  this  government,  to 
make  their  own  passions  and  caprices,  personal  and  po- 
litical, the  rule  of  that  action  which  should  be  governed 
by  a  sound  discretion,  and  exercised  under  a  high  re* 
sponsibility  ; — -to  oppress  to  the  last  extent  of  the  letter 
of  the  law,  and  set  at  defiance  an  abused  and  insulted 
people. 

The  defence,  on  the  first  article,  has  been  so  much 
at  variance  with  itself,  the  counsel  opposed  to  us  have 
replied  so  satisfactorily  to  each  other,  that  the  labor  of 
combatting  their  respective  positions  is  materially  les* 
sened.  Whilst  the  honorable  attorney-  general  of  Mary, 
land  has  almost  exhausted  his  ingenuity  to  prove  thai 
the  crime  charged  in  the  first  article  was  no  offence  at 
all,-— that  the  judge  did  not,  in  that  instance,  exceed  the 
bounds  of  his  judicial  authority; — the  gentleman  who 
closed  the  argument  on  that  side  has  confessed  the  of- 
fence, in  its  full  extent;  but,  in  extenuation,  avei's 
that  it  was  committted  by  a  man  of  contrite  heart*-^ 


455 

Mr*  Harper  rose  and  said  that'  he  did  not  mean  to 
make  that  a(lmission.<-^He  was  proceeding,  wbea;  tht 
President  reminded  him  that  he  must  not  interrupt  the 
honorable  manager ;  that  if  he  conceiyed  aoy  fiicts  to  be 
mistated,  he  might  make  a  note  of  thern^  and  have  them 
corrected  after  the  argument  was  gone  through. 

Mr.  Randolph. — Tlie  words  to  which  I  refer,  I  took 
down  at  the  time  they  were  uttered  by  the  respondent's 
counsel :  **  the  papers  were  withdrawn ;  the  prisoner's 
*^  counsel  were  entreated  to  go  on,  until  the  cup  of  hu* 
*^  miliation  was  drained  to  the  very  dregs."  I  took 
these  words  down  at  the  moment.  They  must  still  ring 
in  the  ears  of  tliis  honorable  court.  To  it  I  appeal  for 
the  fidelity  of  my  statement.  Did  not  the  counsel  de- 
clare, that  whilst  oh  every  other  point  his  client  invo- 
ked your  justice,  on  this  he  implored  your  mercy  ?  But 
mercy  is  not  among  the  dispensations  of  this  honorable 
court.  You  will  mete  untq  him  that  which  his  defen- 
ders tell  you  he  hath  measured  unto  others — justice-— 
to  use  their  own  language,  "  sbeer^^  justice  ;  all  that 
he  is  entitled  to  at  your  hands.  If  the  course  pursued 
by  the  respondent,  in  delivering  a  written,  prejudged 
opinion  in  the  case  of  Fries,  was  (as  the  attorney. 
general  of  Maryland  has  contended)  warranted  bylaw, 
wherefore  the  recantation  on  the  next  day  ?  Was  the 
court  ignorant  of  the  extent  of  its  own  authority ;  or 
was  it  willing  to  surrender  to  the  bar,  laboring  too  un- 
der its  high  displeasure,  its  undeniable  and  just  privi- 
leges ?  Is  there,  any  thing  in  the  churacter  of  the  re- 
spondent, which  will  warrant  either  conclusion  ?  Mr. 
President,  through  every  stage  of  this  transaction  you 
perceive  every  symptom  ofguilt;— trepidation,  remorse, 
and  self-abasement.  Loo|:  at  the  consultation  at 
Rawle's,  who  was  followed  home  by  the  judges  as  sooa 
as  the  court  rose.  Recollect  the  conversation  which  en- 
sued,  and  the  conduct  of  the  court  on  the  following  day, 
when  the  respondent  is  said  to  have  atoned  for  his  mis- 
behavior :  r  although,  in  the  same  brearh,  you  are  told 
there  was  no  offepce  to  expiate.  Do  you  recognize  in 
that  procedure  an  honorable  and  manly,  acknowledg- 
ment of  unintentional  error,  which,  from  a  sense  ofjus« 
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tkeyidie  ffMp<Hideftl:  vrtkB  aoxioiis  to  rectify  ?  or  do  joa 
behold  the  sullep  per vecseness  of  ^uilt,  half  ashamed  to 
confers  lis  o&cnoeb,  yet  trembling  at  their  consequences? 
«--iiow  sooibing,  now  threatening  its  adversary  ;  every 
chacacterbtic  of  conscious  crime  ?  Sir,  I  blush  for  the 
picture  whiofa  the  gentleman  has  drawn  of  his  client; 
Bod  I  aakyouj  Mr.  President,  if  jsuch  a  character  is  fit 
itopresideUiA  court  of  justice?  a  man  wliose  .violent 
(tomper  .and  arbitrary  disposition  perpetually  drives  him 
iato  acts  of  tyranny  and  usurpation,  from  whith,  when 
:r%orously opposed,  he  must  disgraceiully  recede;— e* 
qiully  ready  to  take  an  umenable  position,  or  meanly  to 
abandon  it.  To-day,  haqghty,  violent.  Imperious; 
to-morrow,  bumble,  penitent,  and  submissive  ;  pros- 
trating the  dignity  of  his  awful  Eunqtion  at  the  feet  of  an 
advocate,  over  whom,  but  the  day  before,  he  had  at* 
tempted  to  domineer.  Is  this  a  character  to  dispense 
law  and  justice  to  this  nation  ?  if^o.  Sir  !  It  demandi 
men  of  far  different  stamp — iirm  indeed,  but  temperate 
•-—mild,  though  unyielding, — ^neither  a  blustering  bravo^ 
nor  a  timid  poltroon.  I  speak  not  of  private  character : 
with  it  I  have  nothing  to  do.  It  is  the  official  conduct, 
only,  that  concerns  me.  I  have  no  hesitation  in  saying 
tl^atsuch  men  are  not  fit  to  preside  in  your  judiciaiy; 
and  that  the  greatest  abilities,  when  joined  to  such  tem- 
pers, serve  but  still  more  to  disqualify  their  possessou. 
I  must  here  reiternte.my  regret  at  losing  the  argument 
of  the  gentleman  \v!.o  opened  the  dcfcace.  I  under* 
stand  him  to  have  said,  (speaking  of  Fries}  **  couldtbat 
man  be  ^  innocent,'  who  had  been  twice  convicted  of 
treason  ?  could  he  be  ^  illiterate,'  who  pretended  to  ex- 
pound the  constitution  ?  could  he  be  ^  friendless,'  who 
had  arrayed  his  numerous  .followers  in  opposiiion  to  the 
laws  of  his  country  ?"  Sir,  this  is  a  verypretty  specimen 
of  antithesis  ;  but  unfortunately,  for  itself  it  proves  too 
much,  whilst,  as  to  the  question  before  the  court,  it 
proves  nothing.  Does  the  gentleman  believe  the  Lon- 
don mob  in  1780  to  have  been  among  the  most  influeo- 
ttal  men  in  England?  or,  because  their  discontents 
|;rew  out  Jo(  religion,  that  they  were  more  deeply  read 
m  camon  law  than  any  other  body  of  men  in  that  kipg' 
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dom  ?  They  far  surpassed  the  Nortliampton  rioters  in 
depth  and  intricacy  of  research.     They  undertook  to 
expound  the  constitution  of  the  church  of  England.  But 
unfortunately  for  this  gentleman,  the  guilt,  or  innocence, 
of  his  honorable  client  is  in  nowise  affected  by  the  guilt, 
or  innocence,  of  this  poor'  German  and  his   comrades. 
The  respondent  stands  charged   with  a  departure  from 
the  principles  of  the  constitution   and   the  established 
forms  of  law,  in  conducting  the  trial  which  was  tp  as- 
certain  the  guilt,  or   innocence  of  John  Fries.     What 
has  this  to  do  with  his  character  ? — How  does  that  af- 
fect the  question  ?     Guilty  or  innocent,  he  iVas  entitled 
to  a  fair  and  impartial  trial   according  to  the  known 
usage  and  forms  of  law : — for  be  it  remembered,  in 
such  cases,  Jorm  is  substance.     It  is  the  denial  of  this 
sacred  right,  which  the  constitution  equally  secures  to 
the  most  hardened  offender,  as  to  persecuted  virtue, — 
this  daring  outrage  on  the  free  principles  of  oui*  crimi- 
nal jurisprudence,    that  constitutes   the    respondent's 
crime.     If  Fries  was  innocent,  what  language  can  suf- 
ficiently reprobate  the  conduct  of  the  judge  ?     An  in* 
nocent  man,  by  his  procurement,  iniquitously  consign- 
ed to  ah  ignominious  death.— ^If  guilty,  he  ought  to  have 
expiated  that  guilt  upon  a  gibbet*    'But  what  was  the 
fact  ?     The  President  of  the  United  States,  in  conse- 
quence of  the  arbitrary  and  unprecedented  conduct  of 
the  court,  was,  in  a  manner,  compelled  to  pardon  him. 
—The  public  mind  would  never  have  brooked  the  exe- 
cution of  any  man,  thus  t^ied  and  thus  condemned.     By 
the  misdemeanor  of  the  respondent,  then,  to  rescue  the 
administration  of  justice  from  the  foulest  imputation, 
to  make  some  atonement  to  the  offended  majesty  of  ih<^ 
constitution,  the  executive  was  reduced  to  the  necessi- 
ty of  turning  loose  upon  his  country,  again  to  sow  the 
seeds  of  disaffection  and  revolt,  a  man  represented  by 
the  adverse  counsel  to  be  every  way  desperate  and  dar- 
ing, — a  traitor  and  a  rebel.     Upon  what  other  princi- 
ple, sir,  can  you  account  for  the  President's  application 
to  the  prisoner's  counsel,  ahd  his  subsequent  pardon  I 
I  repeat,  Mr.  President,  iliat  it  is  wholly  immaterial  to 
the  question  before  you,  whether  fohn  Fries  was,  or 
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wiis    not  a  traitor.-^^Liiher  alternative   is  fatal  to  the 
respondent.     He  is  charged  with  oppression  and  injus- 
tice on  the  trial,  and  you  have  not  only  the  clearest  tes- 
timony of  the  fact,  but  it  is  in  proof  before  you  that 
such  was  the  President's  motive  in  issuing  the  pardon. 
He  must  have  believed   that  the  sentence  was  in  itself 
unjust— (which  serves  but  to  aggravate  the  respondei^t^a 
guilt) — or  he  mu^t  have  acted  (as,  I  am  willing  to  con- 
cede, he  appears  to  have  done)  on  the  ground  that» 
however  deserving  of  punishment,  the  prisoner    had 
been  unfairly  tried  and  his  condemnation  illegally  ob- 
tained*    Whichsoever  of  these  positions  be  true^  the 
defence   set  up  on  behalf  of  the  respondent  \%jahe. 
What  have  you    seen  ?     A  man  condemned  to  death, 
unheard,  by  a  prejudiced  jury  and  unrighteous  judge, 
thirsting  for  his  blood  ; — the  executive  demanding  to 
,  hear  that  defence,  to  which  the  court  would  not.listen» 
and  exvendmg  the  arni  of  its  protection  to  snatch  the 
victim  from  the  oppressor's  grasp.— And  will  you  now 
turn  this  man  loose  upon  society,  armed  with  the  terrors 
of  the  law  and  secure  in  impunity,  to  perpetrate  si  mi- 
lar  offences  ?     Let  it  not   be  said  that  the  court  dca^t 
out  justice  and  the  President  dispensed  mercy — each  in 
their  own  province.     To  extend  mercy  tp  the  convict^ 
where  was  the  necessity  of  an  application  to  his  coun- 
sel for  that  defence,  which  the   court  had  over-ruled  I . 
It  must  have   been  from  a  conviction  that  justice  had 
not  been  done  the  prisoner  by  the  coiirt,  that  this  appli- 
cation was  made.     I.  defy  the  utmost  ingenuity  of  man 
to  refer  it  to  any  other  probable,  or  plausible  motive. 
The  conduct  of  the  prisoner*s  counsel  merits  .in  abler 
eulogium  than  I  can  pretend  to  give — it  is  above  my 
feeble  praise — but  my  gratitude  shall  never  cease  to  flow 
for  their  firm,  vigorous  and,  manly  stand  agjiinst  an  im- 
perious domineering  judge,— for  their  resoliite  asser- 
tion of  American  rights  against  a  proud  and  cruel  op- 
pressor.    The  attorney  general  of  Maryland   (whose 
wit  and  ingenuity  I  shall  be  the  last  man  to  deny)  haii 
indeed  said^  that  he  wishes  a  lawyer's  hand  may  never 
be  polluted  with*  any  thing  more  corrupt  than  a  prejudg. 
ed  opinion  ;— -and  I  for  my  part,  most  fervently  hope 
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Aat  the  hand  of  an  advocate  may  ever  thus  instinc- 
tively shrink  from  the  touch  of  judicial  corruption, 
**  Mf  hand  shall  never  be  tainted  by  receiving:  a  pre- 
judged opinion  in  any  case — much  less  in  a  capital  one/' 
The  r.ian,  who  uttered  those  words,  needs  no  other  mo- 
nument, or  epitaph.  He  gave  a  lesson,  qf  which  the 
judge  might  have  profited — that  in  discliarging  his  pro- 
fessional duty  he  was  not  to  be  swayed  by  political  an- 
tipathies or  predilections  ; — he  disdained  to  become  a 
weak  and  wicked  instrument  to  sanction  premeditated, 
legalized  murder  i — he  scorned  to  assist  in  a  miserable 
niumtriery  of  law  and  justice,  a  man  who  could 
invoke  the  blessing  of  God  at  the  moment  when  he  was 
perpetrating  a  judicial  thurder..  Had  the  counsel  been 
seduced,  or  terrified  into  submission,  this  enormity 
(like  many  others)  would  have  been  shrouded  under 
the  mantle  of  form  and  precedent.. 

The  precedents  which  arc  relied  upon  to  justify  the 
respondent  in  the  trials  of  Fries  acd  Callender,  and  the 
law  which  is  adduced  by  his  counsel  on  the  powe^rs  and 
rights  of  courts  and  juries,  re&peCtivcly,  relate  to  civil 
cases,  where  the  law  and  the  fat\  beiug  always  separate 
and  distinct,  the  firtit  falls  under  the  dominion  of  the 
judge,  whilst  the  last  only  becomes  the  province  of  t&c 
jury.  But  in  a  criminal  proset  ution  the  verdift  embra- 
ces both  law  andfa6l,  of  which  being  nccessaiily  com- 
pounded, so  much  of  the  law  as  is  combined  with  t4ic 
h&  upon  which  they  are  to  pronounce,  ic .  belongs  to 
the  jury,  and  to  the  jury  alone  to  decide  and  determine. 
They  are  inseparably  connected :  and  therefore  the  pow- 
ers of  a  jury  in  a  common  law-suit,  between  man  and 
man,  is  no  measure  of  their  rights  in  a  criminal  prose* 
cution.  Thus,  in  a  civil  action,  the  court  possesses 
the  power  of  granting  a  new  trial  on  the  motion  of  ei- 
ther party ;  whilst  in  a  criminal  case  it  can  exercise  this 
power  only  in  favor  of  one  of  those  parties  (the  prison- 
er :)  it  cannot  grant  a  new  trial  to  the  prosecutor,  if  9 
verdi£l  is  found  in  favor  of  the  accused.     It  is  a  final  ^c- 

3uittaL     That  the  scope  of  action,  in  the  court,  is  di- 
linished,  whilst  in  the  jury  it  is  enlarged,  in  a  crimi- 
nal case^  is  notorious— 'tis  not  a  subjed  of  argumenU 
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With  all  his  weaknesses  and  all  his  in&i*mitiea  upon  him, 
he  would  yet  (lam  persuaded)  disdain  a  comparison. 
Yes,  I  do  feel  relieved  that  he  hath  been  spared  the  dis- 
graceful speftacle  of  beholding  himself  defended  by  his 
friends  on  principles  more  unjust  and  iniquitous,  if  pos- 
^ble,  than  have  ever  been  imputed  to  him  by  his  ene- 
mies :  that  he  hath  not  been  reduced  to  see  those  very 
decisions,  prior  to  the  revoltttioni  cited  itl  his  defence, 
which  he  himself  denied  to  a  fellow  creslture  put  in  jeo- 
pardy of  life  !  1  he  benefit  of  these  decisions  (it  8ecms) 
tan  be  taken  only  by  the  powerful  oppressor— They  of- 
fer no  shelter  to  his  viclim.  I  thank  God,  sir,  that  I 
have  indeed  studied  at  the  feet  of  far  different  Gamaliels 
from  the  honorable  attorney  general  of  Maryland,  of 
those  by  whom,  it  would  appear,  he  has  been  brought 
up  ;  that  I  ha've  drawn  my  notions  of  justice  and  con- 
stitutional law  from  a  far  different  source— not  from  the 
tribunals  of  Harry  VIII.  nor  the  tools  and  parasites  (tf 
the  house  of  Stuart,  but  from  the  principles,  the  histo- 
ry and  the  lives  of  those  illustrious  patiiots  and  their 
disciples,  who  brought  tlie  Star  Chamber  to  ruin,  and 
its  abettors  to  the  block. 

But  1  cannot  consider  the  able  attorney  gencrar  of 
Maryland  quite  sincere  in  the  doctrine  which  he  has 
advanced.  He  shines  indeed  a  luminary  in  this  de- 
fcncc.— Mr.  President,  there  is  an  obliquity  in  human 
failure  that  too  often  disposes  us  rather  to  applaud  the 
briSiant,  though  pernicious  ingenuity  that  can  **  rnaic 
ihe  wotsc  appear  the  belter  reason,"  than  the  hum- 
ble but  useful  efforts  of  a  mind  engaged  in  an  honest 
search  after  truth*  There  is  something  fascinating  in 
such  a  displny  of  the  powers  oi  the  human  mind.  The 
Vanity  of  the  whole  species  soothes  itself  with  the  ex- 
4Je^nce  of  an  individual.  We  yield  to  the  illusions 
of  self  love,  **  ive  lay  the  flattering  unCtidn  to  _  our 
sbuls,^' — and  are  cheated  and  abused.  It  is  under  this 
^i'verse  bias  of  our  nktufe  that  I  render  to  the  honora- 
ble attorney  general  of  Maryland  the  willing  tk-ibufc 
6{:mj  admiration.  But»  he  will  pardon  me— I  cannot 
Jibpposc'  him  serious.     I  will  not  do  hinfi  the  injusticetb 
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believe  that  to  a  noble  motive — to  long  habjts  of  pqlitit      \ 
cal  and  social  intercourse —  a  firicndship  of  thirty  year^ 

'  standing,  he  has  refused  what  he  himself  tells  you  U 
done«  every  day,  nay,  in  nine  hundred  and  ninety  nino 
cases  in  a  thousand-rby  persons  of  his  profession,  fov- 
a.  mercenary  consideration.  What  has  he  said  ?  ^^  Ti^ip 
in  defence  of  tbeir  clients^  lawyers  are  in  the  daily  ba'^ 
bit  of  laying  down  a^  law  what  tbey  know  nal  t^  btt 
/aw^"  Mn  President,  wheol^  see  a  man  of  his  unri- 
valled resources  reduced  to  the  miserable  ^hift  of  Star 

.  Chamber  doctrines  and  precedents  before  tbe  Yevctotioo 
— ^and^  conscious,  no  doubt,  of  the  actual  weaknesa  of 
his  defence^  calling  to  his  aid  all  the  force  of  wit,  mg^» 
nuity,  rej)artee,  pleasantry  and  good  humour,  what  in* 
Terence  must  I  draw?  and  what  must  be  the  condu* 
sion  of  this  honorable  court  ? 

[Here  Mr.  Randolph  solicited  the  indu^nce  of  the 
court  for  the  very  desultory  style  of  his  addreaa--— not 
less  painful  to  himself  than  he  felt  it  to  be  oppressive  and 
irksome  to  them.  This  defect,  the  result  of  his  incom- 
petency, had  been  aggravated  by  the  loss  of  the  yolumL« 
inous  notes  which  ,  be  had  taken,  and  which,  but  for 
that  accident,  he  would  have  been  able  to  reduce  ta 
something  like  system  and  method*  It  was  however 
the  strength  of  the  cause,  and  not  the  ability  of  thfc  ad» 
vocate — the  weight  of  the  bullion,  not  the  fashion  of  the 
plate— on  which  he  relied.  The  court  would  decide 
according  to  the  evidence,  and  that  was  enough.] 

I  will  now,  with  the  court's  permission,  offer  some 
observations  on  the  articles  growing  out  of  CaUendcr*a 
case.  The  second  article  relates  to  the  over-ruling  of 
Bassett's  objection  to  serve  upon  the  jury.  That  Bas^ 
sett  did  object  to  serving  on  that  jury  is  established  by^ 
the  concurrent  testimony  of  Mr.  Hay,  Mr.  Nicholas^ 
and  Mr.  Robertson,  who  took  down  the  proceedings 
upon  the  trial  in  short  hand,  and  of  the  juror  himself,, 
who  has  appeared  as  evidence  on  behalf  of  the  accused^ 
And  yet,  sir,  the  counsel  aflirm  that  he.  ofiered  no  ob- 
jection, but  merely  expressed  •  scruples  of  delicacy/ 

^  against  serving. — Delicate  distinction  ihis.^-^-What  is 
an  objection  ?    A  man  is  called  upon  to  do  a  particular 

I  act — on  which  he  states  reasons,  or  doubts^  if  you  will 
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nave  it  so,  why  he  should  not  do  it.     This  is  not  a  re* 
fusaly  or  a  denial  J  but  what  is  it,  if  not  an  objection? 
And  an  objection  too,  which  •according  to  the  respon- 
dent's own  rule,  as  laid  down  on   that  trial,  ought  to 
have  disqualified  the  juror.     For  he  has  deposed — and 
if  he  had  not,  we  hiive  the  strongest  testimony  to  the 
fact--«that,  from  extracts  which  had  appeared    in  the 
newspapers,  he  had  formed   and  deliver edvLVi  opinion, 
that  •*'The  Prospect  Before  Us"  came  within  the  sedi- 
tion  law.     Sir,,  if  he  had  never  delivered  such  an  opinion 
before,  he  did   then  deliver  it,  at  the^ime  and  in  the 
place  of  all  others,  the  most  injurious  to  the  prisoner 
and  disqualifying  of  himself — in  open  court  preceding 
the  trial.     As  to  the  wretched  subterfuge  that  he  had 
not  delivered  any  opinion  respecting  the  charges  con- 
tained in  the  *  indictments'^  which  he  had  never  seen, 
and  which  he  was  not  permitted  to  see,  or  to  hear  read, 
'tis  a  mockery  of  common  sense,  that  gives  the  finish- 
ing stroke  to  the  tyrannous  and  insulting  conduct  of  the 
judge.     He  had  formed  and  delivered  an  opinion  of  the 
publication,  from  which   the  charges  contained  in  the 
indictment  were  extracted — and  although  he  could  not 
possibly  know  the  particular  sets  of  words  selected  by 
the  public  prosecutor  as  libellous,  he  did  not ^  he  could 
not  possess  that  unbiassed  and  impartial  state  of  mind 
requisite  to  constitute  a  good  juror.     The  testimony 
which  he  has  delivered  before  this  honorable  court  cor- 
roborates every  objection  which  could  have  been  urged 
to  him.     He  has  shewn  himself  too  far  gone  in  political 
gangrene,  to  have  decided  fairly,  any  question,  in  which 
the  feelings  of  the  then  ruling  party  were  at  all  involv- 
ed.    Indeed  he  seems  to  have  had  some  confused  per- 
ception of  his  own  unfitness.      But  that,  which  in  the 
estimation  of  every  honorable  mind — which  even  in  his 
opinion  constituted  an  objection  to  him,  was  his  strong* 
est  recommendation  to  the  judge.     The  objection  wa^J 
over-ruled — Bassett  was  declared  a  good  juror — wa* 
sworn,  and  served  accordingly.     And  all  this  isjnsti* 
ficd  on  the  authority  of  the  court  of  Star  Chamber,  and 
of  Lord  Cliief  Justice  Keeling. 
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On  the  subject  of  Mr.  Taylor's  testiBiony,  its  rejec- 
tion is  attempted  to  he  defended  by  a  solitary  preoedeitt,^ 
in  a  civU  case,  drawn  from  a  reporter,  who,  I  am  in- 
formed by  gentlemen  of  the  first  professional  character, 
is  fait  from  being  eorisid<!red  as  very  good  authority*     I 
mean  M^Nally.     In  support  of  this  article  I  might  urge 
as  well  the  admissions  of  the  honorable  attorney  general 
of  Mjiryland,  as  the  universal  practice  Of  our  coints. 
What  said  Mr.  Robertson — and  what  said  the  Chief 
Justice  of  the  United  States,  on  whose  evidence  I  spe- 
cially rely  ?     He  never  knew  such  a  case  occur  before* 
He  never  heard  a  similar  objection  advanced  by  an/ 
court,  until  that  instance.      And  this  19  the  cautious 
and  guarded  language  of  a  man  placed  in  the  delicate 
situation  of  being  compelled  to  give  testinlony  against 
a  brother  judge.     What  more  could  you  expect  from  a 
person  thus  circumstanced  ?  What  does  it  prove  but  that' 
the  i^spoudent  was  tKe  first  man  to  raise^  to  invent 
such  an  objection  to  a  witness  ?     Can  any  oiie  doubt 
Mn  Marshall's'  thorough  acquaintance  with  our  liiws  I 
»  Can  it  be  pretended  that  any  mim  is  better  versed  in 
their  theory,  or  practice  i    And  yet  in  all  his  extensive 
reading,  in  his  long  and  extensive  practice,  in  the  many- 
trials  of  which  he  has  been  a  spectator,  and  the  yet 
greater  number  at  which  he  has  assisted,  he  had  never 
witnessed  such  a  case,     it  was  reserved  for  the  respon^ 
dent  to  exhibit,  for  the  first,  and  I  trust,  for  the  last 
time,  this  fatal  novelty,  this  new  and  horribly  doctrine 
that  threatens  at  one  blow  all  that  is  valuable  in  our  cri* 
ihinal  jurisprudence. 

Against  the  fi^urth  article  the  attorney  general  of  Ma« 
ryland  hath  adduced  a  similar  and  doubtful  authority, 
in  defence  of  his  client.  And  here  again  1  bottom  my- 
self upon  the  testimony .  of  the  same  great  man,  yet 
more  illustrious  for  his  abilities  than  for  the  high  sta- 
tion that  he  fills,  eminent  as  it  is.  He  declares  that  he 
has  never  known  a  similar  requisition  made  by  any 
court  ;  that  where  the  propriety  of  questioi^,  verbally 
propounded,  has  been  denied,  or  for  the  sake  of  preci* 
si<Mt),  (where  they  were  intricate,)  they  have  been  reduc* 
ed  \o  writing  at  the  request,  or  order,  of  the  court  ;-^ 
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but  in  the  first  instance  and  before  they  had  bden  statbd 
verbally,  n^oer^  within  the  compass  of  his  experience* 
And  what  inference  can  any  candid,  UBprcjudiced  mind 
draw  from  these  repeatecf  and,  until  then,  unprece- 
dented aSs  of  interference  by  the.  judge,  on  behalf  of 
the  prosecution,  but  that  instead  of  an  umpire,,  he  waa 
a  parti  zan  ? 

With  regard  to  his  deportment  towards  the  counsel^ 
I  shall  call  the  attentioi)  of  the  court  not  to  the  statement 
made  by  themselves: — because  I  question  ic  iu  the 
slightest  degree  ?     God  forbid  !     I  know  those  aUe  and 
honorable  men  too  well — bat  because  I  would  deprive 
our  opponents  ©f  their  almost  sole  argument — the  per- 
sonal ivritatiem  which  thry  alledge  those  witnesses  must, 
have  felt.     Waving  then  any  remarks  on  their  testinro- 
fty,  powerful  as  it  is,  I  again  ask  you,  what  sdid  the* 
Chief  Justice  ?     And,  if  I  may  say   so,  wbai  did  be 
look  ?    He  felt  all  the  delicacy  of  Ihs  situation,  and  as 
he  could  not  approve,  he  declined  givmg  any  opinion  on 
the  demeanor  of  his  associate*     What  does  Mr.    Ro- 
bertson s^y  ?     In  substance,  every  thing  that  has  been 
deposed  by  the  other  witnesses::    **  That  the  judge  al- 
ways spoke  in  the  first  person  dic^ular."      And  here   I 
will  remark,  that  the  short  hand  report  which  this  gen«> 
tleinan  made  of  the  trial,  and  which  he  has  given  in  e- 
vidence,  was  pubiisbed,  in  the  first  instance,  •  as  a  de- 
fence of  Mr.  Chase  against  alledged  misrepresentations 
of  his  conduct  on  that  occasion.    It  cannot  be  consider- 
ed, therefore,  as  an  u/i-favorable  view  of  the  transact 
tion,  at  least  so  far  as  the  respondent  is  concerned. 
What  says  Mr.  Gooch  ?      That  the  judge  was  very 
•  yearnest^  with  the  ccmnsel :  that  they  were  much  a- 
bashed  ;  that  he  set  them  down  ;  that  they  appeared  al- 
ternately red  and  i>ale ;  that  he  exhibited  their  confusion 
to  the  mirth  of  ail  the  by-standers ;   and  col.  Taylor 
tells  you,  **  that  the  conduct  of  the  judge  bad  the  full 
effect  it  seemed  intended  to  produce^^o  abash  the  coun- 
sel for  the  nrisoner,  and  turn   tbem  into  ridicule^  for 
that  every  body  laughed  but  themselvts." 

But  the  ingenious    attorney  general  of  Maryland, 
whose  fruitful  invention  is  never  without  resource,  has 
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-^fkdeavorcd  to  persuade  you,  that  this  conduA  was  no^ 
merely  justifiable,  but  even  meritorious.  That  the  de- 
sign of  the  counsel  was  to  irritate  and  inflame  the  peo* 
•pie,  and  the  respondent,  dre.adii)g  a  riot,  bad  no  objefl 
but  to  keep  the  audience  in  a  good  humour,  and  that  by 
A  seasonable  exertion  of  his  acknowledged  wit  and 
pleasantry,  he  -completely  succeeded  in  turning 
their  weapons  upon  themselves,  and  totally  defeated 
their  purpose.  This  apology  rcfie6ls  cre^dic  on  the  in- 
ventive faculty  of  him  who  makes  it,  and  yet  wjiat  is  it 
but  an  4id mission  of  the  charge  2  X>ook  to  the  e  vtdeuce. 
You  will  see  nothing  to  support  the  twist  which  has 
jbeen  attempted  to  be  given  to  itr— >no  apprehension  of 
•"disorder  and  confusion  bU|t  what  grew  out  of  the  insuf- 
ferable tyranny  and  insolence  of  the  judge. .  Where 
was  the  respondent  at  tl^is  time  2  In  some  obscure  cor- 
ner of  the  union  ? — some  remote  <Iistrict  notorious  for 
<lisaiection-*-*infiimous  for  its  spirit  of  insurrection  ? — 
Far  removed  from  the  j)rolectioa  ^  state  or  federal  au- 
thority ? — No  sir,  he  was  in  the  enlightened  capital, of 
Virginia — a  country  never  ^sgraced  by  rebellion,  un- 
•less  the  cpitliet  be  applied  by  some  squc^imish  politi- 
cian to  .our  glorious  revolutionary  struggle, — a  state 
whose  soil  has  never  been  stained  by  insubordination  to 
Jaw.-— No^  sir,  he  was  sitting  withm  a  stone's  throw  of 
the  residence  of  the  Governor  of  Virginia, — a  man  of 
whom  I  shall  -say  nothing.  Let  the  exalted  stations  he 
tias  more  than  Ailed — the  Jiigh  public  trusts  on  which 
I>e  has  seemed '  rather  to  confer  honor  than  receive  it — 
l\\s  unshaken  constancy  in  the  worst  of  times — the  dis- 
may ^nd  confusion  of  his  enemies,  whose  vain  asper- 
sions have  passed  him  like  the  idle  wind,* — let  the  con- 
fidence of  a  united  people  speak  his  eulogium.  The 
respondent  was  sitting  widiin  mpsket  shot  of  a  canton- 
ment of  federal'  troops*— -Why  were  these  troops 
placed  there  at  that  time,  and  why  were  they  kept  thev^ 
lor  some  time  afterwards,  belongs  not  to  my  present 
purpose.  It  is  enough  to  say  that  they  were  a  part  of 
our  famous  provisional  armjF— ^^  fru^es  consumen 
iitf/i"— -to  ascertain  their  readiness  to  protect  in  any 
ouuBge  on  the  law,  or  constitution,  (then.practised  or 
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meditated)  the  government  that  maintained  them  5a 
dissolute  idleness.  Governor  Monroe  was  tnore  inte- 
rested in  the  respondent's  safetjthan  he  himsi  If  a|)pears 
to  have  been.  He  trembkd  lest  the  indignation  of  the 
people  should  get  the  better  of  their  good  sense,  and 
liurry  them  into  some  act  oi  violence,  that  would  cast  an 
odium  on  the  state  and  afford  matter  of  triumph  to  her 
enemies.  That  the  respondent's  objefik  was.  to  goad 
her  citizens  to  some  outrage,  wRich  might  justify  the 
hitmiliation  that*  'was  preparing  for  her,  there  is  too 
much  reason  to  believe — and  that  he  would  have  suc- 
ceeded, but  for  the  intervention  and  influence  of  that  ex- 
cellent man,  and  the  persuasions  of  the  counsel  them^ 
selves,  whom  the  attorney  general  of  Maryland  would 
represent  as  endeavoring  to  excite  public  commotion, 
that  he  may  find  some  shelter  for  the  enormities  of  his 
client.  ^    • 

Another  attempt  at  justification  of  his  condufl  on 
this  trial  is  by  reference  to  the  law  and  practice  in  Ma- 
ryland. But  surely  the  judge  who  scouted  the  idea  of 
being  governed  by  the  law  of  Virginia,  M'hilst  exerci- 
sing jurisdiction  there,  shall  not  be  permitted  to  take 
refuge  under  the  law  of  another  state.  For  if  the  law 
of  Virginia  was  not  binding  on  the  respondent,  in  Vir- 
ginia, a  fortiori^  he  could  not  have  been  governed  by 
the  law  of  Maryland. — But  you  are  asked,  whether  the 
4*espondent*s  conduct  as  stated  by  the  prosecutors,  is 
not  too  inconsistent  with  the  character  uuiversally  as- 
cribed to  him  for  discernment, — by  his  enfemies  as  well 
2ifi  by  his  friends, — to  be  credited  : — Whether  to  attain 
his  objeft  (granting  it  to  have  been  corrupt)  he  was 
under  any  necessity  to  unmask  and  wantonly  expose 
himself  to  future  punishment  ?  Without  noticing  that 
this  is  argument  against  faft, — hypothesis  opposed  to 
^Gtuai  experiment^ — ^his  conduct  may  easily  b^  recon- 
ciled with  his  character,  and  with  the  circumstances  at- 
tending it.  *'  If  his  object  was  oppression,  why  did 
he  not  lie  tn  ambush,  (say  his  counsel)  why  disclose 
rkiay  almost  avow)  it  V^  Because  caution  and  circnm** 
spection  form  no  part  of  the  charges  against  hinfi  :«^ 
]>icauae  (even  aHowing  that  be  is  as  conspicnous  fbr  these 
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<iwalitie«,  as  he  is  notorious  for  the  reverse)  thefc  is  no 
^inciple  of  human  nature,  or  bnman  conducft,  mof^ 
true,  more  invariable  than  this ; — that  whatsoever  bt 
the  general  character  of  a  man«  he  is  unable,  at  ail 
times,  to  act  up  to  it.  It  is  the  inevitable  condition  an* 
ncxed  to  guilt,  that  it  wil!  betray  itself — His  the  privi- 
tege  of  truth  alone  always  to  be  consistent.  We  find 
him  ih  the  case  of  Fries  not  more  dictatorial  and  arbi- 
trary,  than  wavering  and  inesolnte.  On  one  day  arro- 
gant ^and  imperions — on  the  next  alarmed  and  trying 
to  remove  the  impression  his  rashness  had  made— re^ 
t«*acing  his  steps,  sitting  (as  you  are  told  by  his  coun- 
sel) not  on  the  bench  of  justice,  but  on  tHe  stoo!  of 
rej>entance,  *•  draining  the  cup  of  humiliation  to  the 
very  dregs," — in  a  word,  a  man  peni'.ent  and  of  con* 
trite  heart.     That  repentance  although  it  cannot  avail 

^  here,  will  (if  sincere)  be  accepted  by  another  and  more 
dread  tribunal. — But  much  I  fear  that  the  contrition 
which  is  'accompanied  by  a  threat  wift  avail  but  little, 
although  offered  at  the  throne  of  mercy  itself.  No  sir^ 
fortunately  for  us,  although  the  tyger  and  hyaena  too 
often  appear  in  human  shape,  there  is  no  disguise  that 
can  long  conceal  them — not  even  though  they  crouch 
upon  the  judgment  seat  and  under  the  ermine.  Thanks 
to  the  bciieiicence  of  God !  this  insidious  character 
cannot  always  be  supported.  God  forbid  it  should  ! 
**  No  wonder  (saj-s  the  attorney  general  of  Maryland)* 
that  the  people  of  Pennsylvania  wish  to  get  rid  of  the 
bar,**  alluding  to  the  case  of  Fries.  Rather  let  him 
say  noy^onder  that  they  are  tired  of  the  bench— for  it  is 
against  the  judges, — this  very  -judge,  in  that  very 
case,  that  they  have  protested.  They  have  deprecated 
bis  jurisdiction  over  them — and  the  solemn  protest  of 
rheir  refnesentatives  against  his  iniquitous  condemna* 
ticii  of  Fries,  IS  the  ground  work  of  tlve  present  prose- 
cution. 

But  our  doirtritte,  it  is  said,  goes  to  prostrate  the  rights 
of'  the  accu^d — where  ?— at  the  feet  of  juries.    There 

,  may  they  for  ever  lie — but  never  at  the  foot  of  a  judge. 
The  gentleBtanfrom  South  Carolina  (I  beg  his  pardon) 
deprecates  the  placing  of  criminal  law  solely  m  the 
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power  cf  juries.     He  would  not  have  the  life  of  a  man 
depend  on   their  decision  of  a  point  of  law.     But  'tis 
the  glorious  attribute  of  jui^  trial,  that  the  question  of 
guilty,  or  not  guilty,  involving  both  law  and  fact,  that 
law  IS  well  as  that  fact  the  jury  alone  is  competent  to 
determine.     It  is  the  necessary  consequence  of  the  ge- 
neral  verdict  which   they  arc  required  to  find.     The 
,very  able  and  learned  attorney  general  of  Maryland  in- 
deed says  that  thi^  is  an  incidental  j&aw^r,  rather  than  a 
right  of  the  jury.     But  sir,  wliat  is  ^hat  power  ^rhich 
no  man  may  question.  Ixit  a  right  ?     For  whether  inci- 
denral  or  direct,  the  exercise  of  it  is  final  and  complete, 
if  in  favor  of  the  accused  ;~and  the  power  of  the  court 
to  award  him  a  new  trial  is  hirther  protection  to  the  pri- 
soner against  abuse.     Tierc  is  no  specific  power  given, 
in  so  many  words,  by  the  constitution,  to  Congress,  to 
punish  robberies  of  tlie  mall : — but  it  is  incidental  to 
the  right  of  establislung  post  offices  and  post  roads,  and 
necessary  to  carry  the  specified  power  into  effect.     This 
curious  distinction  between  ^^  ri^bt  Sitid  power,  direct 
zndjncidentalj^^  is  an  ignis  fatuus  of  the  learned  gen- 
tleman's composition  to  bewilder  and  mislead  us  from 
our  object,  that  we  may  be  lost  and  led  astray  over  a 
wild  moor  of  absunlitics.     The  right  of  the  jury  is  not 
the  Icss^  whether  immediate,  or  derivative — as  Con* 
gress  possess  the  power  to  pass  all  laws  necessary  to 
carry  any  delegated  power  into  effect,   in  like  manner, 
juries  possess  every  power  necessary  to  the  general  ver* 
diet  which  they  have  a  right  to  give.     The  violation  on 
the  part  of  the  judge  of  the  incidental  power,, as  much 
subjects  him  to  punishment,  as  if  he  had  invaded  the 
original  right  over  the  fact,  to  which  it  is  appendant. 
What  would  be  say  to  a  robber  of  the  mail  claiming 
impunity  because  the  power  to  make  the  offence  penal 
was  incidental,  and  not  specified  in  the  constitution  \ 
But  say  gentlemen  we  a^mit  the  power  in  the  jury,  we 
only  deny  the  right  :*— and  in  this  tissue  of  self  contra- 
dictions they  declare,  that  whilst  a  jury  is  bound  by  the 
exposition  of  the  law,  as  laid  down  by  the  court,  yet  they 
have  not  the  right  to  determine  whether  the  facts  come 
within  the  law.     Can  there  be  a  greater  absurdity  ? 
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V  Whilst  the  jury  have  no  right  to  decide  the  law,  thef 
must  decide  whether  the  facts  come  within  the  law  !'^ 
If  the  jury  is  tied  down  by  the  court's  construction  of 
the  law,  is  it  not  plain  that  they  do  nqt  decide  whether 
the  fact  is,  or  is  not,  embraced  by  the  law  ?     But  thltt 
whilst  they  find  the  naked  fact,  it  i^  the  caurt  that  de* 
termines  whether  that  fact  does,  or  does  not,  come 
within  the  law.     Gracious  God  1    Is  it  come  to  this  I 
Are  the  great  principles  for  which  our  forefathers  con* 
tended,  and  many  of  yourselves  have  bled,  now  to  bcf 
frittered  away  by  technical  sophistry? — Is  the  same 
.*4loct2dad  to  be  established  here  in  capital  oiTencea-^ia 
cases  of  trea^n — -that  Lord  Mansfield  attempted  to  im« 
pose  on  the  people  of  England  as  the  law  of  libels— and 
which  thef  wuuld  not  endure.     Shall  principles  of  cri- 
minal law  which  they  have  scouted,  even  in  cases  not 
capital,  be  established  here  for  the  decision  of  capital 
offences?  that  whilst  the  jury  find   the  facts,  their  ap- . 
plication  to  the  law  shall  d^end   solely  on  the  will  of 
the  court.     I  <  deny  the  gentleman's  law— -and  assert 
that,  as  an  American  citizen,  I  would  refuse  to  be 
bound  by  \U     A  man  is  charged  with  having  commit- 
ted certain  treasonable  acts.     The  constitution  has  de^ 
fined    treason  to  consist  ^^  in  levying  war  against  the 
United  States,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort.''     But  the  court,  assummg  to 
themselves  a  more  than  papal  infallibility~*the  exclu- 
sive exposition  and  construction  of  the  constitution, 
tell  me  as  a  juror  to  surrender  into  their  hands  my 
conscience  and  my  understanding  : — that  as  a  levying 
cf 'war  is  treason,  so  is  the  picking  up  of  apm  a  levy- 
ing qf  war — rthat  I,  an  unlearned  layman,  must  not  pre- 
sume to  expound  the  holy  scripture  of  the  constitution, 
but   must  leave  that    to  the    ele£l,--^and  if   the  fa€t 
of  his  having  picked  up  the  pin  be  proved  to  my  satis- 
faction,  I  am  bound  to  find  the  prisoner  guilty  of  levy- 
ingwar  against  his  country, — to  convict  him  of  trea- 
son.    Sir,  the  parallel  runs  upon  all  fours — for  there  is 
nothing  to  uphold  this  monstrous  judicial  assumption 
but  that  which  supported  the  pretensions  of  the  Roman 
Pontiffy-^^the  willing  obedience  ot  ignorant  superstition. 
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If  the  jury  is  cbntumaciows,— if,  whilst  they  con^s» 
their  entire  ponviction  of  the  truth  of  the  fact  charged 
in  the  tmU6lment,  they  deny  ^hc  legal  doctrine  and  ac- 
quit the  prisoner,  the  court  is  without  redress.  '  Incy 
may  buUy  and  look  big  : — there  is  no  help.  Put  die 
case  of  murdcn-'^A  killing  with  malice  aforethought  is 
charged  upon  the  prisoner  r-^^there  is  no  dispute  about 
facts;  tis  admitted  that  the  party  arraigned  did  kill  the 
deceased.  Shall  I,  a  juror,  contenting  myself  with  de- 
eidiog^  a  fad  that  nobody  disputes,  surrender  to  the 
court  the  question  of  bw,  should  they  attempt  to  usurp 
it— (as  that  killing  with  a  particular  wi^apcn  is  a  killing 
with  malice  prepense)  and  find  a  man  gitilty  of  murder 
whom  I  believe  to  have  acted  in  self  defence  ? — in  de- 
fence of  life,  or  (what  is  dearer  than  life)  of  reputation  ? 
No  sir,  I  will  nof  find  him  giiilty  although  all  the  courts 
in  the  universe  should  instruct  me  to  do  so.  I  will  look 
to  the  great  precept,  **  do  as  you  would  be  done  by," 
and  say  "  I  would  have  done  so  too,"  and  therefore  I 
will  not  say  **  that  man  ought  not  so  to  have  done  ?** 
And  what  is  there^  sir,  in  the  words  *  le'oying  of  Hisar^^ 
more  unintelligible  than  In  the  words  *  malice pr^pcnstC 
The  first  being  altogether  a  matter  of  fact  would  ap* 

E\zx  more  exclusively  the  province  of  the  jury  than  the 
St,  which  rather  partakes  of  a  question  of  opinion— « 
If  you  leave  the  law  in  criminal  cases  to  the  jury  (as  weR 
as  the  fact)  you  are  safe — but  if  your  decision  should 
sanction  the  opposite  doctrine,  you  set  all  our  liberties, 
fixed  by  the  decisions  of  ages,  afloat  on  an  ocean  ol  tin* 
certainty  and  contention;  We  have  ilo  beacon,  no 
compass,  no  polar  star  to  direct  our  course.  If  you 
sufier  the  rights  of  the  jury  to  be  thus  invaded  on  a 
criminal  trial,  on  a  ti'al  for  life  and  death — you  bind  us 
in  conclusioiis  more  fatal  than  those  of  the  church  of 
Rome.  You  force  us  one  moment  to  say  whether  such 
a  fact  amounts  to  such  a  crime,  and,  the  next,  you 
will  not  permit  us  to  know  what  the  crime  is.  I  hope 
the  marshal  will  never  summon  me  on  such  a  jury.  I 
give  him  warning — 1  will  never  surrender  the  constitu* 
tion,  my  understanding  and  my  oath  to  Utt^' ^ gri^i- 
^ribbef*  of  a  cour^  of  law.     I  should  consider. myself 
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as  much  entitled  to  decide  the  law  for  the  judge  in  a 
civil  caseii  as  bound  by  his  decision  of  it  in  a  criminal 
one«  Vain  and  futile  is  the  attempt  of  the  constitution^ 
to  settle  and~  define  treason,  if  that  definition  is  to  mean 
any  thing  or  nothing  at  the  option  of  a  corrupt  judge. 
If  this  doctrine,  sir^  be  denied  by  any  member  of  this 
honorable  court,  let  him,  in  his  legislative  capacity, 
move  for  a  bill  '*  to  render  juries  more  obedient  to 
judges,  and  especially  in  criminal  cases. *^  Until  that 
is  done,  I  ^hall  refuse  obedience  to  their  dictates,  and 
act  as  a  juror  upon  the  principles  which  I  have  avowed. 

There  is  an  expression,  sir,  in  one  of  the  articles 
Cthe  4th)  mucb  carped  at  by  the  opposite  counsel,' (Mr. 
Key)  which,  as  they  have  proceeded, — every  wcrdand 
tittle, — froni  my  pen,  and  as  I  believe  them  correft,  I 
feel  called  upon  to  explain.  It  is  the  term  ^  mtempe^ 
rance^ — Intemperance  may  consist  in  gluttony,  drun- 
kenness, in  other  sensual  and  criminal-  excesses,  or 
in  a  want  of  temper ; — its  manifest  mcaning'here,  and 
in  that  meaning,  confessed  by  the  respondent's  coun- 
sel, who  excuse  a  particular  act,  or  rather  series  of 
acts  of  intemperance,  by  ailed ging  that  it  is  habitual  to 
their  venerable  client, — that  it  is  of  seventy  years  stand- 
ing,— that  it  js  too  inveterate  to  be  corrected*^— that  he, 
— and  they  tT)o,  sir,  are  sorry  for  it,  but  it  can't  be 
helped.  Whatever  you  may  think  of  the  ingenuity  of 
this  defence,  I  am  sure,  sir,  you  must  allow  it  can- 
dor. 

[Here  Mr.  Randolph  entered  into  a  defence  of  the 
testimony  of  John  Heath,  contending  that  there  was  no- 
thing in  the  evidence  of  William  Marshall  inconsistent 
with  it — that  it  was  rebutted  only  by  the  evidence  of  a 
single  witness  who  might  be  considered  as  implicated 
in  the  charge. 

He  also  contended  for  the  position  that  the  law  of 
Virginia  was  binding  on  the  court — where  ihe  law  of 
Congress  was  silent,  adducing  several  cases  in  illustra* 
tionof  bis  argument.] 

I  will  now  proceed  to  the  eighth  article  of  impeach-* 
inent  in  my  desultory  way,  and  for  it  I  believe  I  might 
plead  the  precedent  set  me  by  the  attorney  general  of 
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Maryland. — The  time  has  been,  sir,  when  tliesenti- 
ments  uttered  by  the  judge  in  his  charge  to  the  grand 
jury  would  have  been  denounced  as  Jacobinical — cer- 
tain I  am  they  would  have  come  under  the  sedition  law. 
In  England  where  the  church  is  connected  with  the 
state, — indeed,  forms  a  part  of  the  constitution, — par- 
sons have  been  impeached  (and  justly  too)  for  preach- 
ing *'  sermons  tending  to  introduce  arbitrary  govern- 
ment, and  containing  tenets  derogatory  to  the  rights  and 
liberties  of  the  subject.'* 

[Here  Mr.  Randolph  cited  the  cases  of  Dr.  Mainwar- 
ing,  in  1628;— 4  Hatsell,  125— 206;— and  of  the 
rev.  Richard  Thomson,  in  1680 — ibid.  118.] 

But,  sir,  we  are  not  reduced  to  reason  from  analogy. 
— Here  is  a  case  in  point. — ••  On  the  23d  of  December^ 
**  1680,  Sir  Richard  Corbctt  reports,  from  the  com- 
**  mittee  appointed  to  examine  the  proceedings  of  the 
♦'  judges  in  Westminster  Hall,  several  resolutions  :'^ 
among  them  is  the  following  : — •*  That  certain  expres- 
**  sions  in  a  charge  given  by  Baron  Weston  were  a 
*•  scandal  .to  the  reformation,  in  derogation  of  the 
"  rigbts  and  privileges  o/ parliament^  and  tending  to 
*'  raise  discord  between  bis  majesty  and  bis  subjects:^* 
to  which  resolution  the  house  agrees,  and  '•  resolves 
that  Sir  Richard  Weston,  one  of  the  barons  of  the  court 
of  exchequer,  be  immediately  impeached,  and  a  com- 
mittee is  appointed  to  prepare  the  impeachment  accord- 
ingly."— Hatseirs  precedents,  vol.  4,  17.  These,  sir, 
indeed  are  *  cases  bejore  the  revolutions^  but  on  the  eve 
of  it,  when  the  nation  was  making  a  stand  against  the 
Duke  of  York,  afterwards  James  II. 

In  addition,  we  might  cite  the  respondent's  own  au- 
thority, who,  on  the  trial  of  Callender,  declared  **  that 
jfljlc  knew  himself,  the  opinion  he  had  delivered  and 
the  reasons  offered  in  its  support  flowed  not  from  poli- 
tical motives^  or  reasons  oj  state^  vjitb  nvbicb  be  bad 
710  concern^  and  which  he  conceived  ought  never  to  en- 
ter courts  of  justice^  but  from  deliberate  conviction, 
&c  :"*  Try  him  by  his  own  standard,  and  you  must 
condemn  him — "  even  handed  justice  returns  the  poi- 
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soned  t^halice  to  his  own  |ip8  :" — let  him  drain  it  to  the 
very  dregs.  The  very  crimes  on  which  he  shews  no 
mercy  in  others,  he  himself  hath  perpetrated — com- 
pare, I  beseech  you,  sir,  the  ability  of  this  respon- 
dent to  raise  insurrection  with  that  of  Fries  and  Callen- 
der, — compare  his  capacity,  intelligence,  opportunity 
and  ipfluence  with  theirs,  and  then  pronounce  who  is 
the  greatest  criminaU  With  less  bodily  strength  indeed, 
but  with  gigantic  po>vers  of  mind  he  hath  endeavored  to 
alienate  the  people  of  Maryland  from  the  general  govern- 
ment, and  to  excite  them  to  nothing  short  of  commo-  , 
tion  against  their  own. 

Mr.  President,  much  as  I  regret  the  trespass  that  I 
have  already  committed  on  your  patience,  I  must 
(painful  as  it  may  b^  to  you,-r-and  it  is  not  less  so  to  my- 
self) attempt  something  like  a  review  of  the  condudl  of 
this  judge.  In  May,  1800,  you  find  him  in  PhiladeU 
phia,  engaged  in  propagating  and  establishing  the  de- 
testable doctrine  of  constructive  and  implied  treason— 
-which  in  England  has  proved  the  dreadful  engine  of  ^ 
persecution  and  murder. — From  thence  you  trace  him 
to  Annapolis — not  by  the  blood  of  John  Fries — no, 
thanks  however  to  him  for  that : — You  hear  his  decla- 
ration in  presence  of  Mr.  Mason. — But  this  his  counsel 
tell  you  was  all  a  joke- — nothing  but  humour,  sir, — like 
his  conduct  at  Richmond  : — if  you  listen  to  them,  you 
must  become  a  Pythagorean  and  believe  that  the 
soul  of  Yorick  himself  had  transmigrated  into  the 
body  of  this  judge. — 'Tis  true  he  could  not  be  the 
king's  jester,  because  unfortunately  we  have  no 
king,— we  have  not  yet  reached  that  stage  of  civi- 
lization ; — but,  sir,  he  is  the  jester  of  the^  sove- 
reign people — a  fester  at  your  laws  and  constitution, 
and  it  is  for  you  to  say  whethei:  he  shall  continue  to  e.^^r- 
cise  his  function.  This  jocular  conversation  is  likely 
to  prove  a  bitter  and  a  bitingjest  to  the  respondent. 
So  serious  did  that  most  intelligent  and  respectable  wit- 
ness deem  it  to  be,  that  he  locked  it  up  in  his  own  bo- 
som, without  venturing  to  mention  it  to  any  human  be- 
ing. He  did  not  consider  himself  authorised  to  play 
with  the  fame  of  the  respondent,  however  disposedi 
he  might  be  to  sport  with  the  CeeUng^  and  rights  c 
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Others.     This  merry  fit  lasted  a  Ion,:;  time. — He  in- 
dulges the  same  humour  in  the  stage  with  Mr.  Triplett, 
(au  triuirc  stranger ) :   and  here  let  me  observe,  i:i  justice 
to  this  ge*uieii\an,  that  never  did  any.man  deliver  a  mors 
clear  and  unimpeachable   testimony  in  a  court  of  jus-" 
tice  than   this   witnci>j>.     It  is  conclusive.     When  the 
judge    made  personal   declarations  against   Callender^ . 
could  be  be  said  to  administer  justice  without  respect  to 
persons?     But,  sir,  one  of  our  adversaries  (Mr.  Har- 
per) protests  against  this  sort  of  evidence,  and  de^ms 
it  highly    inadmissible.     Why? — because  forsooth   it 
violates  the  sanctity  of  private  conversation  and  wounds 
the  feeling  of  gentlemen,  who  may  be  called  on  ds  wit- 
nesses.    Thank  God  !    sir,  we  live  in  a  country  where 
the  Uw  is  open  to  all,  and    knows  no   distinction  he* 
twtexi gentlemen  and  simplemcn.     No  man  (I  trust)  has 
a  greater  respeft  for  the  real   gentleman  than  myself. 
When  Francis  I.   (the  accomplished   monarch   of  the 
most  gallant  pqople  of  I>urope)  deemed  it  his  first  dis* 
tin6\ion  to  be  ranked  as  the  first  gentleinan  of  his  king- 
dom, he  did  not  hold  that  sacred  charafler  in>  higher 
reverence  than  I  do.     But  the  respondent   himself  has 
told  you,  that  a  court  of  justice  is   a  coarse  sort  of 
thing,  blind  to  these  nice  discriminations ;  that  the  po- 
lished address  of  a  Chesterfield    and  the  rugged  scowl 
of  a  Thurlow,  in  the  eye  of  the  law,  are  equal.     Sup- 
pose a  person  killed — will  notthe  court  hear  evidence 
of  a  previous  c^cclaration,  by  the  prisoner,  of  ill-will  to 
the  deceased  ? — as  **  that  he  would  be  the  death  of  hiro, 
&:c.'? — or  will  they  stop  to  ask  whether  it  was   uttered 
in  a  tippling- house  or  a  drawing  room,— -by  a  ruffian  in 
rags,  or  in  ermihe  ?  and  yet  we  are  accused  of  lying  in 
wait  for  the  respondent,  of  watching  his  unguarded  and 
convivial  hours,  of  wounding  the  nerve  of  social  inter- 
course to  the  quick.     We  are  ministers  of  justice  :  and, 
as  such,  we  know  nothing  of  these  delicate  distresses, 
equally  unknown  to  our  forefathers,  to  the  framers  of 
our  free  and  manly  institutions.      Their  composition 
was    of    sterner  stuff,    thati     this    modern,    flimsy, 
fashionable  ware.     To  their  robust  constitutions  and 
strong  cgmmon^sense,  these  qualmish  megrims,  these 


sickly  sensibilities  of  morbid  refinement  were  happily 
unknown.     Follow  the  respondent,  then,  -%vith  thr  stea- 
dy and  untired  step  of  justice,  from  Philadelphia  to  An- 
napolis,  from  Annapolis  to  Richmond,  and  back  again 
to  NewXasde.     You  see  a  succession   of  crimes  each 
treading:  on  the  heel,  galling  the  kibe  of  the  other  : — so 
conne£\ed  in  time,  and  place,  and  circumstance,  and  so 
illustrated  bv  his  own  confessions,  as  to  leave  no  sha» 
dow  of  doubt  as  to  his  guilt.     You  arc  to  take  the  facts 
not  (as  his  counsel  would  have  you)  isolated  and  dis- 
membered, but  embodied  ; — a  series  of  acts  indissolu- 
bly  linked  together, — each  supporting  each,  animated 
by  the  vital  principle  of  guilt  that  pervades  and  gives 
life  to  the  whole.      God  hatK  joined  them  : — no  man 
shall,  or  can  put  them  asunder.     Carry  your  mind  back 
to  the  stat^  of  things  in  1800  : — then  advert  to  the  tes- 
timony in  the  case  of  Fries.     Lewis,  Dallas,  Tilghman, 
and  even  Rawle  declaring  that  they  had  never  witnessed 
such  a  proceeding  before  ;-^pronouncing  the  condudl 
of  the  judge,  on  that  occasion,  to  be  altogether  novel 
in  the  annals  of  our   criminal   jurisprudence.      The 
same    spirit  pervades  his  whole     career.      But  you 
are  warned  by  the  counsel  (Mr.  Harper)  not' to  tarnish 
the  laurels  of  your  political  victory,  by  an  unmanly  tri- 
umph over  a  fallen  adversary.     He  implores  the  tribute 
of  a  sigh  for  the  mournful  yew  and  funereal  cypress  that 
bedecks  the  hearse  of  his  political  reputation.     Dread- 
ing 4he  decision  of  your  judgment,  your  sympathies 
arc  enlisted  for  his  client.     An  aged  patriot,  whose  head 
is  whitened  with  the  hoar  of  three  score  and  ten  years, 
is  presented  fo  your  afflicted  imaginations  '.—  broken 
with  disease —^compelled  to  employ  his  lew  and  short 
intervals  from  pain  and  sickness,-— to  spend  the  last 
moments  of  a  life  devoted  to  a  thankless  country's  ser- 
vice, in  defending  himself  against  a  crimisal  prosecu* 
tion.     Do  wc  thirst  ibr  his  blood  ? — yet  even  there 
English  authorities  would  bear  us  out — Do  wc  seek  to 
lead  him  to  Tower  Hill  ?     If  his  heart  will  fly  in  his 
&ce,  is  it  we  wlio  cast  it  there  ?     Do  we  even  ask  his 
disfranchisement  ?    No,  sir,  we  only  demand  the  re* 
moval  of  a  man,  whom  the  very  suspicion  of  sucl^ 
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crimes  unfits  for  the  high  station  which  he  fills.  — A  roan 
bent  with  age  and  infirmity,  struggling  with  misfortune, 
is  a  venerable  object,  entitled  to  your  sympathy,  even 
although   he  were  not  a  patriot. — Mine  shall  never  be 
denied  to  such  a  character.     But,  sir,  mark  the  differ- 
ence between  Samuel  Chase,  powerful  and  protected, 
and  John   Fries,  feeble  and  oppressed — Look  at   the 
one  lodged  in  a  sumptuous  hotel,  partaking  of  the  beat 
cheer,  surrounded  and  supported  by  every  comfort  of 
life,  by  a  large  and  respectable  circle  of  friends,  in- 
dulged with  ample  time  for-  his  defence,  assisted  by- 
counsel  second  to  none  in  the  land,  unrestricted  in  the 
conduct  of  their  cause.     When  I  give  a  man  so  situated 
my  sympathy,  it  is  not  of  so  jejune  a  cast  as  to  refuse 
itself  to  the  victim  of  his  injustice  : — a  hardy  yeoman 
wrestling  with  indigence   and  persecution — selling  his 
last  bit  of  property  to  support  a  long  imprisonment  and 
meet  the  expenses  of  this  very  prosecution  ; — a  soldier 
of  the  revolution  with  whom  tlie  words  stamp  act  and 
window  tax  were  synonimous  with  slavery, — who  in  a 
moment  of  political  delirium  (perhaps  of  intoxication) 
. — had  instinctively   raised  his  hand  against   what  he 
deemed  an  oppressive  tax, — immured  iji  a  dungeon, 
listening  only  to  the  clanking  of  fetters — snatched  from 
the  bosom  of  his  family, — to  whom  no  dqubt  he  was  a 
kind  parent  and   an  affectionate  husband — for  be  it  re- 
membered he  was  popular  and  beloved  among  his  neigh- 
bours;— this   man,  caught  in  the  trap  of  judicial  and 
constructive  treason,  at  wliich  /common  sense  revolts, — 
laid  by  the  heels,  trembling  at  the  charge,  ignorant  of 
the  extent  of  the  law,  without  a  friend  lo  comfort  and 
console  him,  no   counsel  in  his  defence — such  a  man, 
so  situated,  is  as  much  entitled  to  my  sympathy  as  any 
king  that   ever  wore  a  crown — and  he  shall  have  it ; — 
he  sliall  have  more, — he  «)hall  have  justice  from  this  ho- 
norable* court.     Yes,  sir,  to  my  shame  I  confess,  that 
my  sympathy  is   not  of  this  exclusive  sort.     It  is  not 
scared  by  the   homely  garb  of  poverty  and  wretched* 
ness.     It  can  feel  for  misfortune  even  if  it  be  not  sump. 
tuously  arrayed.     But  let  us  suppose  the  character  of 
,  John  Fries  to  haive  been  ^\  hat  one  of  our  opponents  has 
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represented  it — the  other,  on  all  sides  'tis  agreed,  was 
every  way  base  and  detestable'. — Yet,  sir,  this  will  not 
render  your  decision  more  favorable  to  the  accused. 
If  Fries  was  a  dangerous  rebel,  new  cause  of  discontent 
and  disafFection  should  not  have  been  given  to  hia  coun- 

^  trymen  by  condemning  him  unfairly  and  unheard.  Is 
this  the  way  to  extinguish  the  spirit  of  revolt,-«-to  recon- 
cile freemen  to  your  government  ?  Sir,  we  do  not  ap- 
pear at  your  bar  the  advocates  of  Fries  and  Callehder, 
but  of  the  violated  laws  of  your  country.  We  know, 
it  is  in  the  persons  of  the  weak,  the  worthless  and 
the  wicked,  that  the  liberties  of  every  people  are  first 
attacked — and  we  feel  that  society  is  as  deeply  interest- 
ed in  protecting  the  most  obscure  and  friendless  of  her 
members,  as  her  most  illustrious  benefactor  : — and  more 

I  so — for  this  last  may  protect  himself.  Be  the  charac- 
ter  and  condition  of  the  prisoner  what  they  may,  we 
say,  ^ghe  bim  a  fair  trial :' — the  greater  his  guilt,  the 
less  the  occasion  of  relaxing  the  principles  of  law  and 
justice  in  trying  him-^If  he  be  a  great  state  prisoner, 
dangerous  to  government  from  the  number  and  power 
of  his  followers,  the  greater  the  necessity  for  a  rigid  ad- 
herence to  those  principles,  that  no  pretext  for  future 
insurrection  be  found  in  the  injustice  of  his  sentence. 
Sir,  if  these  men  had  had  fair  trials,  our  lips  would 
have  been  closed  in  eternal  silence.  Look  at  the  case 
of  Logwood.  The  able  and  excellent  judge  (whose 
worth  was  never  fully  known  until  he  was  raised  to  the 
bench)  who  presided  at  that  trial,  uttered  not  one  syl- 
lable that  could  prejudice  the  defence  of  the  prisoner.  ^ 
He  felt,  he  knew  that  the  wretch  was  entitled  to  fair 
play,  and  he  gave  ii  him.  We  heard  of  no  prejudged 
(written,  or  verbal)  opinion,  in  that  case  ; — no  denial 
of  testimony,  no  requisition  that  questions  should  be  ^ 
reduced  lo  writing  and  submitted  to  the  inspection  of 
the  court,  before  they  were  suffered  to  be  propounded 
to  a  witness — none  of  the  respondent's  new  discoveries 
in  criminal  law  were  thpre  brought  into  play.  The  chief 
justice  knew  that,  sooner  or  later,  the  law  was  an  over- 
match for  the  dishonest,' and  leaving  the  cause  of  the 
common\Veaith  to  its  attorney,  he  disdained  to  descend 
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from  his  great  elevation  to  the  low  IcvcLof  a  public  pro-- 
secutor*  He  let  the  law  take  its  course.  But,  sir,  the 
honorable  attorney  general  of  Maryland  has  sukl.  that, 
these  men  had  fair  trials ; — or  what  he  terms  *  the  es- 
^scnce  of  an  impartial  tpial^ — that  they  were  guilt)", 
aud  found  guilty  accordingly; — and  had  the  verdict 
(the  essence  of  the  trial)  been  otherwise,  it  would  have 
been  partial  and  unjust.  That  is  to  say,  sir,  that  the 
end  will  justify  any  means  resorted  to  for  its  accomplish- 
ment : — that  all  the  forms  of  law,  invented  to  protect 
the  innocent,  may  be  dispensed  with  on  the  trial  of 
the  guilty, — that  you  may  deny  a  m%ci  the  benefit  of 
testimony,  or  counsel  in  his  behalf,  on  his  trial,  and 
after  he  is  hanged,  bring  forward  evidence  of  his  guilt 
to  justify  the  deed.  Do  you  want  other  proof  of  the 
weakness  of  a  cause,  when  men  of  3ense  defend  it  by 
arguments  like  these  ?  If  the  respondent  be  indeed  in- 
nocent, in  his  name  I  impeach  his  defenders — if  he  is 
not  guilty  they  have  betrayed  his  cause. 

Had  I,  Mr.  President,  been  governed  in  this  case, 
by  considerations  of  personal  leeling,  rather  than  by 
my  duty  to  the  public,  I  should,  long  since,  have  ask- 
ed a  respite  from  a  task,  to  which  I  feel  myself  physi- 
cally, as  well  as  morally  incompetent.  In  a  little  time 
and  I  will  dismiss  you  to  the  suggestions  of  your  own 
consciences. — My  weakness  and  want  of  ability  prevent 
me  from  urging  my  cause  as  I  could  wish— but  it  is  the; 
last  day  of  my  sufferings  and  of  yours. 

We  are  asked  to  assign  any  rational  motive  for  the 
conduft  imputed  to  the  respondent.  His  obje£t  might 
have  been  to  court  the  administration  which  he  upheld 
an"d  supported,  to  recommend  himself  to  the  President 
of  the  United  States,  to  obtain  the  Chief  Justiceship. 
Those  who  arc  anxious  to  attract  the  notice  and  favor  of 
t!.e  powers  that  be,  are  not  apt  to  put  their  light  under 
a  bushel.  The  fulsomeness  of  "sycophants,  who  always 
over-aiSl  their  part,  is  proverbial.  Sir,  he  might  be  as- 
piring to  the  Presidency  itself,  and  anxious  to  engage 
the  favor  of  the  leaders  of  his  party.  Lee  it  be  remem- 
bered,  the  triumph  of  that  day  was  complete,  and  the 
reckoning  of  this  d^y  too  remote  from  probability  to  be 
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taken  mto*  the  account.  Here,  sir,  you  have  a  key  to 
Ws  whole  conduct.  It  becomes  you,  then,  Mr.  Presi- 
dent and  Gentlemen  of  the  Senate,  to  determine,  whe- 
ther a  man,  whos^e  whole  judicial  life  hath  been  marked 
by  habitual  outrage  upoi>  decorum  and  duty,  too  invete* 
rate  to  give  the  least  hope  of  reformation.  Interwoven 
and  incorporated  with  his  very  nature,  shall  be  arrested 
in  his  career,  or  again  let  loose  upon  society*  to  prey 
upon  the  property,  liberty  and  life  of  those  who  wi^ 
not  rally  around  his  political  standard.  We  have  per- 
formed our  duty : — we  have  bound  the  criminal  and 
dragged  him  to  your  altar.  The  nation  jexpe£ls  from 
you  that  award  which  the  evidence  and  the  law  requires. 
It  remains  for  you  to  say  whether  he  shall  Again  become 
the  scourge  of  an  exasperated  people,  or  whether  he 
shall  stand  as  a  land.mark  and  a  beacon  to  the  present 
generation,  and  a  warning  to  the  future,  that  no  talents 
howeva:  g^eat,  no  age  however  venerable,  no  character 
however  sacred,  no  connexions  however  influential, 
shall  save  that  man  from  the  justice  of  his  country,  who 
prostitutes  the  best  gifts  of-  Nature  and  of  God,  and  the 
power  with  which  he  is  invested  for  the  general  good,  to 
the  low  purposes  of  an  eledlioneering  partizan.  We 
adjure  you  on  behalf  of  the  House  of  Representatives 
and  of  all  the  people  of  the  United  States,  to  exorcise 
from  our  courts  the  baleful  spirit  of  party — to  give  an 
awfuf  memento  to  our  judges.  In  the  name  of  the  Na* 
tion,  I  demand  at  your  hands  the  award  of  justice  aud  of 
law. 

Mr.  HARPER-^I  beg  leave,  Mr.  President,  to  cor- 
rect the  honorable  gentleman  who  has  just  concludedf 
(Mr.  Randolph)  with  respect  to  what  he  has  called  ad- 
missions on  our  part ;  and  to  notice  a  little  the  authori- 
ty which  he  has  read  respecting  chief  justice  Kcelynge. 

The  President  observed  that  it  would  be  necessary 
for  Mr.  Harper  to  confine  himself  to  the  facts  which 
be  considered  mistated. 

Mr.  Harper.  The  honorable  gentleman  has  stated 
that  we  admitted  our  client  to  be  guilty.  I  disclaim 
and  deny   any  such  admission.     Had  we  made  it,  we 
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should  have  admitted  what  is  not  true.  Wc  did,  in- 
decd»  admit,  thar  our  client  has  been  guilty  of  some 
casual  indiscretions,  such  as  are  common  to  every 
man  ;  but  we  neither  did  or  could  admit  more. 

The  honorable  gentleman  is  also  incorrect^  in  his 
manner  of  stating  John  Heath's  testimony.  John  Headi 
did  positively  swear,  that  he  told  the  circumstances  to 
Mr.  Holmes,  within  an  hour  after  the  conversation  in 
his  presence  took  place,  between  the  respondent  and  the 
marshal. 

The  honorable  gentleman  has  also  said,  that  I  com- 
pared the  conduct  of  my  client,  to  a  brawl  or  a  riot. 
This  is  an  utter  mistake.  I  said  no  such  thing.  I 
made  no  such  comparison. 

The  President  here  checked  Mr.  Harper,  who  ivas 
apparently  entering  into  an  argument. 

Mr.  Harper.  1  will  confine  myself  to  saying  the  re» 
mark  of  the  honorable  gentleman  is  a  mistake. 

As  to  the  authority  cited  by  the  honorable  gentleman 
from  Hatsell,  to  shew  that  Sir  John  Keelynge  was  a  man 
of  worthless  character,  whose  writings  are  not  entitled 
to  credit ;  it  docs,  indeed,  appear  from  Hatsell,  that 
Sir  John  Keelynge,  while  chief  justice  of  England,  was 
cited  to  appear  before  the  House  of  Commons,  upon 
charges  exhibited  asrainst  him.  But  what  was  the  re- 
sult? The  honorable  !(enllc  man  has  omitted  to  infona 
us.  But  had  he  procccckcl  to  read  the  next  sen- 
tenceinthe  book,  he  Would  have  found  that  Sir  John 
Keelynge  appeared  to  the  summons,  made  his  defence, 
and  was  most  honorably  acquitted.  It  was  a  light, 
vague  and  groundless  accusation,  which  met  with  th<f 
fate  that  ought>ever  to  attend  such  accusations,  and  tha; 
I  hope  will  attend  the  present. 

The  honorable  gentleman  has  also  discovered,  that 
the  decisions  reported  by  Sir  lohn  Keelynge,  whith 
were  cited  by  my  learned  colleague,  were  star  chamber 
decisions  ;  and  he  has  indulged  himself  in  repeating 
many  of  the  usual  invectives,  against  star  chamber 
proceedings,  and  star  chamber  decisions.  But  where 
did  he  find  that  these  decisions  were  made  in  the  star 
chamber  ?     If  he  had  taken  the  trouble  to  read  the  book, 
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which  together  with  its  aiuhor^  he  has  so  mu  ch  stig- 
matised, he  would  have  found  that  these  (\ecisions  were 
made,  not  in  the  star  chamber,  but  in  the  court  of 
king's  bench ;  which  was  at  that  time  filled  by  spme  of 
the  ablest  lawyers  that  England  has  ever  produced.  If 
he  will  take  the  trouble  to  open  the  learned  work  of 
Hale  on  the  criminal  law ;  of  Hale  whom  li^  and  his 
colleagues  have  so  much  and  so  justly  extolled^  and 
whose  eulogium  is  a  perpetual  dheme  in  every  court  of 
criminal  jurisdiction,  if  he  will  turn  to  Hawkins,  the 
leading  authority  and  constant  manuel  on  criminal  law  ; 
he  will  find  that  Keelynge's  reports  are  constantly  cited 
as  authority,  by  those  learned  writers ;  a(id  that  the 
▼ery  decisions  cited  by  my  learned  colleague,  which 
have  so  strongly  excited  the  indignation  of  the  honora- 
ble gentleman  himself,  are  at  this  moment  considered 
as  the  established  law  of  England,  and  consequently  of 
this  country,  so  far  as  they  apply. 

The  latitude  allowed  by  this  honorable  court,  would 
admit  of  my  correcting  many  other  mistakes  of  minor 
importance,  into  which  the  honorable  gentleman  has 
fallen :  but  the  lateness  of  the  hour,  and  an  anxious 
wish  to  bring  the  trial  to  a  close,  admonish  me  to  ab- 
stain from  any  further  remarks. 

Mr.  RANDOLPH  said  he  hoped  that  until  to-mor- 
row  would  be  allowed  the  gentleman  to  make  any  fur- 
ther observations  he  might  be  desirous  to  offer.  Mr^ 
Harper  having  declined  saying  any  thing  more — the 
President  informed  Mr.  R.  that  he  was  at  liberty  to  re^ 
ply  to  Mr.  Harper. 

Mr.  Ramhlph.  Sir,  i  did  not  say  tlut  Keelynge  was 
star-chamber  authority — I  expressly  stated  that  he  was 
chief  justice  of  tlve  king's  bench.-— At  the  time  of  his 
impeachment  the  court  of  high  commission  and  star- 
chamber  \)aA  been  abolished  forty  years* — But  I  did 
aver  (and  I  repeat  the  assertion}  that  star*ehambex  au- 
thorities had  been  adduced  to  justify  the  conduct  of  the 
respondent.  Keelynge  was  impeached  for  innqvaticm 
in  trials  of  men  for  their  lives,  and  putting  unlawful  re- 
straints on  juries.     'Tia  true»  sir,  the  commons  dropped 
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their  prosecution,  but  what  does  that  prove  ?— Surely 
not  even  his  own  innocence^  much  less  that  of- the  res- 
pondent.  If  we  have  not  made  out  our  case,  if  we  arc 
not  fully  supported  by  the  law  and  the  evidence^  you 
will  acquit  the  accused,  not  by  a  scanty  and  frigid  ma- 
jority, but  by  an  unanimous  vote.  If  we  have  not  prov- 
ed  the  truth  of  our  charge,  on  us,  and  on  all  the  people 
of  America,  who  cry  aloud  against  him,  be  the  shame. 
—Let  us  be  dismissed  to  infamy,  and  Hosannas  be  sung 
to  him  whom  the  highest  tribunal  of  the  nation  de- 
lighteth  to  honor. 

On  motion  of  Mr.  Jackson, 
Resolved^  That  this  court  will  on  Friday  next,  at  12 
o^clock,  pronounce  judgment 4^in   the  case   of  Samuel 
Cha4e,  one  of  the  associate  justices  of  the   supreme 
tourt  of  the  United  States. 


FRIDAY,  March  1,  1805. 

'  The  court  being  opened  by  proclamation,  the  ma- 
nagers,  accompanied  by  the  House  of  Representatives, 
attended. 

The  counsel  for  the  respondent  also  attended. 

The  eonsideration  of  the  motion,  made  yesterday  for 
an  alteration  of  one  of  the  rules  in  cases  of  impeach- 
mentSj  was  resumed  :  Whereupon, 

Sisohed^  That  in  taking  tlie  judgment  of  the  Se- 
nate upon  the  articles  of  impeachment  now  depending 
against  Saniuel  Chase,  esq.  the  President  of  the  Senate 
shall  call  on  each  member  by  his  name,  and  upon  each 
article,  propose  the  following  question,  in  the  manner 
following :  <*  Mr.  ho#  say  you,  is  the  respon- 
dent Samuel  Chas€,  guilty  or  not  guilty  of  a  high  crime 
or  misdemeanor,  as  charged  in  the  — —  article  of  im- 
peachment?" 

Whereupon,  each  thember  shall  rise  in  his  place,  aad 
answer  guilty  or  not  guilty. 


The  Pcestdfent  rose,  ^aatl  addressing  himseJf  to  the 
members  of  the  court,  md  : 

Gentlemen, 

You  have  heard  the  evidence  and  arguments  adduc- 
ed on  the  trial  of  Samuel  Chase,  impeached  for  high 
crimes  and  misdemeanors  :  you  will  now  proceed  to 
pronounce  distinctly  your  judgement  on  each  article. 

The  Secretary  then  read  the  first  article  of  impeach- 
ment, as  follows  : 

ARTICLE  I. 

That,  unmindful  of  the  solemn  duties  of  his  office, 
and  contrary  to  the  sacred  obligation  by  which  he  stood 
bound  to  discharge  them  *^  faithfully  and  impartially, 
and  without  respect  to  persons,"  the  said  Samuel  Chase, 
on  the  trial  oi  John  Fries,  charged  with  treason,  be- 
fore the  circuit  court  of  the  United  States,  held,  for 
the  district  of  Pennsylvania,  in  the  city  of  PhiladeU 
phia,  during  the  months  of  April  and  May,  one  thou- 
sand eighc  hundred,  whereat  the  said  Samuel  Chase 
presided,  did,  in  his  judicial  capacity,  conduqt  him- 
self hi  a  manner  highly  arbitrary,  oppressive  and  un- 
just, viz : 

1.  In  delivering  an  opinion,  in  writing,  on  the  ques- 
tion of  law,  on  the  construflion  of  which  the  defence 
of  the  accused  materially  depended,  tending  to  preju- 
dice the  minds  of  the  jury  against  the  case  of  the  said' 
John  Fries,  the  prisoner,  before  counsel  had  been  heard 
in  his  defence  : 

2.  In  restricting  the  counsel  for  the  said  Fries  from 
recurring  to  such  English  authorities  a^  they  believed 
apposite,  or  from  citing  certain  statutes  of  the  United 
States,  which  they  deemed  illustrative  of  the  -positions, 
upon  which  they  intended  to  rest  the  defence  of  their 
cUent : 

3*  In  debarring  the  prisoner  from  his  constitutional 
privilege  of  addressing  the  jury  (through  his  counsel)  on 
the  law,  as  well  as  on  the  fact,  vi^hich  was  to  determine 
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his  guilt  or  innocence,  and  at  the  sam^  timc^  enclcayor- 
ing  to  wrest  from  the  jury  their  indi3pata.ble  right  to 
hear  argument,  and  determine  upon  the  question  of 
law,  as  well  as  the  question  of  fa£t,  involved  in  the  ver- 
di£l  which  thejr  were  required  to  give  : 

In  consequence  of  which  irregular  conduS ,  of  the 
said  Samuel  Chase,  as  dangerous  to  our  liberties,  as  it 
is  novel  to  our  laws  and  usages,  the  said  John  Fries  was 
deprived  of  tiie  right,  secured  to  him' by  the  eighth  ar- 
ticle iamendatory  of  the  constitution,  and  was  ccmdemn- 
ed  to  death  without  having  been  heard,  by  counsel,  in 
his  defence,  to  the  disgraceof  the  character  of  the  Ameri- 
can  bench,  in  manifest  violation  cf  law  and  justice,  and 
in  open  contempt  of  the  rights  of  juries,  on  which,  ulti- 
mately,  rest  the  liberty  and  safety  of  the  American  peo- 
pie. 

When  the  President  took  the  opinion  of  the  mem- 
bcrs  of  the  court,  rcspeflively,  in  the  form  following  : 

Mr.  — —  how  say  you,  is  the  respondent  Samuel 
Chase,  guilty  or  not  guilty  of  a  high  crime  or  miscie- 
meanor,  as  charged  in  the  first  article  of  impeach- 
ment? 

Those  who  pronounced  guilty,  are 

'  MefiVs.  Ai}d«rfoii,  Baldwin-,  Breckcn ridge,  Brown,  Cocke,  Conditj 
Blloy,  Franklin,  Howland,  Logan,  Ma^hyi  Moore,  Stoiie,  Sumur, 
Wortbington,  Wright—  1 6. 

Those  who  pronounced  not  guilty,  are, 

Meffrs.  Adams,  Bayard,  Bradley,  Dayton,  Gaillard,  Gilci,  Hill- 
houfe,  Jacl:fon,  Mitchill,  Olcott,  Pickering,  Plumcr,  Smith,  of  Md, 
Smith,  of  New«York,  Smith,  of  Ohio,  Smith,  ot  Vermont,  Tracy, 
White— 18. 

The  second  article  was  read  by  the  aecretar}- ,  as  fol- 
lows : 

ARTICLE  II- 

That,  prompted  by  a  similar  spirit  of  persecution  and 
injustice,  at  a  circuit  court  of  the  United  States,  held 
at  Richmond,  in  the  month  of  May,  one  thousand 
eight  hundred,  for  the  dislrift  of  Virginia,  whereat 
the  said  Samuel  Chase  presided,  and  before  which  a 
certain  Jamesi  Thompson  Callendar  was  arraigned  for  a 
libel  on  Jolyi  Adams,  then  President  of  the  United 
States,  the  said  Samuel  Chase,  with  intent  to  oppress, 
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and  procure  the  conviQion  of,  the  said  Callendar^  did 
overrule  the  objeflion  of  John  Basset,  one  of  the  jury, 
who  wished  to  be  excused  from  serving  on  the  said  triid, 
because  he  had  made  up  his  mind,  as  to  the  publication 
from  which  the  words,  charged  to  be  libellous;  in  the 
indiftment,  were  extrafitcd ;  and  the  said  Basset  was 
accordingly  sworn,  and  did  serve  on  the  said  jury,  bjr . 
whose  verdift  the  prisoner  was  subsequently  convided^ 
Those  who  pronounced  guilty  on  this  article,  are, 

MefTrs.  Andcrfon,  Breckenridge,  Cocke,  Gondit,  Ellcry,  Giles, 
Rowland,  Mtclay,  Moore,  Sumter— 10.' 

Tiioee  who  pronounced  not  guilty,  are, 

Meffri.  Adams,  Baldwin,  Bayard,  Bradley,  Brown,  Daytoo,  Frank- 
lin, Gaillard,  HUlhoufc,  Tackfon,  Logan,  Mitchill,  Oltott,  Picker- 
ing, Plumcr,  Smith,  of  Maryland,  Smith,  of  New-York,  Smith,  of 
Ohio,  Smith,  of  Vermont,  Stone,  Tracy,  White,  Worthington, 
Wright— 24. 

The  third  article  was  read  by  the  secretary,  as  follows  :- 

ARTICLE   III. 

That,  with  intent  to  oppress  and  procure  the  convic 
tion  of  the  prisoner,  the  evidence  of  John  .Taylor,  a 
material  witness  on  behalf  of  the  aforesaid  Callendar, 
was  not  permitted  by  the  said  Samuel  Chase  to  be  giv- 
en in,  on  pretence  that  the  said  witness  could  not  prove 
the  truth  of  the  whole  of  one  of  the  charged,  contain- 
ed in  the  indiftment,  although  the  said  charge  embrac 

«d  more  than  one  fa6l. 

Those  who  pronounced  guilty  on  this  article,  are, 

Mcffrs.  Anderfon,  Baldwin,  Breckenridge,  Brown,  Cocke,  Condit, 
Eilery,  Franklin,  Giles,  Rowland,  Jackfon,  Logan,  Macliy,  Moore, 
Smith,  of  Maryland,  Sumter,  Worthington,  Wright— 18. 

Those  who  pronounced  not  guilty,  arp, 

Mtffrs.  Adam«,  Bayard,  Bradley,  Dayton,  Gaillard,  Hillhoufe, 
Mitchill,  Olcott,  Pickering,  Plumer,  Smith,  of  New-York,  Smith,  of 
Ohio,  Smith,  of  Vermont,  Stone,  Tracy,  White— 16.' 

.  The  fourth  article  was  read  by  the  secretary,  as  fol- 
lows ; 

ARTICLE    IV. 


/^' 


That  the  conduct  of  the  said  Samuel  Chase  was  mark- 
ed, during  the  whole  course  of  the  said  trial,  by  mani- 
fest injustice,  partiality,  and  intcnirtrance,  viz. 
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1.  In  compelling  the  prisoner's  counsel  to  reduce  to 
tvriting,  and  submit  to  the  inspection  of  the   court,  for . 
their  admission  or  rejeftion,    all  questions  which  the 
said  counsel  meant  to  propound  to  the  abave  named 
John  Taylor,  the  witness. 

2.  In  refusing  to  postpone  the  trial,  although .  an  afE« 
davit  was  regularly  filed,  stating  the  absence  of  mate- 
rial witnesses  on  behalf  of  the  accused  ;  and  although 
it  was  manifest,  that  with  the  utmost  diligence,  the  at- 
tendance of  such  witnesses  could  not  have  been  procur* 
cd,  at  that  term. 

3.  In  the  use  of  unusual,  rude,  and  contemptuous 
expressions  towards  the  prisoner's  counsel ;  and  in  false- 
ly insinuathig  that  they  wished  to  excite  the  public 
fears  and  indignation,  and  to  produce  that  insubordina- 
tion to  law,  to  which  the  conduct  of  the  judge  did,  at 
the  same  time,  manifestly  tend. 

4.  In  repeated  and  vexatious  interruptions  df  the 
said  counsel,  on  the  part  of  the  said  judge,  which,  at 
length,  induced  them  to  abandon  their  cause  and  their 
client,  who  was  thereupon  convicted  and  condemned 
to  fine  and  imprisonment. 

5.  In  an  indecent' solicitude,  manifested  by  the  said 
Samuel  Chase,  for  the  convi£tion  of  the  accused,  unbe- 
coming even  a  public  prosecutor,  but  highly  disgrace- 
ful to  the  chara6ler  of  a  judge,  as  it  was  subversive  of 
justice. 

Those  who  pronounced  guilty  on  this  article,  arc, 

Mcffrst  AndcrfoD,  Breckenridge,  £rown,  Cocke,  Condi t,  EHcry, 
Franklin,  Giles,  Ho-wUnd,  Jackfon,  Logaa,  Maclay,  Moore,  Smith, 
of  Maryland,  Stone,  Sumter,  Worthington,  Wrights— 18. 

Those  who  pronounced  not  guilty,  are, 

McfTrs.  Adani>,  Baldwin,  Bayard,  Bradley,  Dayton,  Gaillard,  Hill- 
Iionft,  Mxtchill,  Olcott,  Pickering,  Plumcr,  Smith,  of  Ncw-York, 
Smith,  of  Ohio,  Smith,  of  Vermont,  Tracy,  White— 16. 

The  fifth  article  was  read  by  the  secretary,  as  fol- 
lows : 

ARTICLE  V. 

And  whereas  it  is  provided  by  the  aft  of  Congress 
passed  on  the  24ih  day  of  September,  .1789,  intituled 
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An  a£l  to  establish  the  judicial  courts  of  the  United 
Stitcs,*'  that  for  any  crime,  or  offence  against  the  UniN 
ed  States,  the  offender  niay  be  arrested,  imprisoned, 
or  bailed,  agreeably  to  the  usual  mode  of  proce?.s  in  the 
state  where  such  offender  may  be  found  :  and  whereas 
it  is  provided  by  the  laws  of  Virginia,  that,  upon  pre- 
sentment by  any  grand  jury  of  an  offence  not  capital, 
the  court  sh:^ill  order  the  clerk  to  issue  a  summons  a- 
gainst  the  person,  or  persons  offending,  to  appear  and 
answer  such  presentment  at  the  next  court ;  yet,  ths 
said  Samuel  Chase  did,  at  the  court  aforesaid,  award  a 
capias  against  the  body  of  the  said  James  Thompson 
Callendar,  indidled  for  anofiencenot  capital,  whereup- 
on the  said  Callendar  was  arrested  and  committed  i) 
close  custody,  contrary  to  law  in  that  case  made  and 
provided. 

All  the  members  pronounced  not  guilty  on  this  arti- 
cle, viz. 

McflVs.  Adams,  Anderfon,  Baldwin,  Bayard,  Bradley,  Brecken- 
ridge,  Brown,  Cocke,  Condit,  Dayton,  Ellcry,  Franklin,  Gaiilard, 
Giles,  Hillhoufe,  Rowland,  Jackfon,  Logan,  Maclay,  MttchUl,  Moocf , 
Olcott,  Pickering,  Plumer,  Smith,  of  Maryland,  Smith,  of  New- 
York,  Smith,  of  Ohio,  Smith,  of  Vermont,  Stone,  Sumterj  Tracy, 
White,  Worthington,  Wright— 34. 

The  sixth  article  was  read  by  the  secretary,  as  fol- 
lows : 

ARTICLE  VL 

And  whereas  it  is  provided  by  the  34th  se£lion  of  the 
aforesaid  aft,  entitled  **  An  a£t  to  establish  the  judi- 
cial courts  of  the  United  States,*'  that  the  laws  of  the 
several  states,  except  where  the  constitution,  treaties, 
or  statutes  of  the  United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  the  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  Ujiited 
States,  in  cases  where  they  apply  ;  and  whereas  by  the 
laws  of  Virginia,  it  is  provided,  that  in  cases  not  capi« 
tal,  the  ofTeuder  shall  not  be  held  to  answer  any  pre- 
sentment of  a  grand  jury,  until  the  court  next  succeed-  ' 
ing  that  during  which  such  presentment  shall  have  brcn 
made,  yet  the  said  Samuel  Chase,  with  intent  to  op- 
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press,  and  procure  tlie  conviflion'  of  the  said  James 
Thompson  Callendar,  did  at  the  court  aforesaid^  ruk' 
and  adjudge  the  said  Callendar  to  trial  during  the  tepm 
at  which  he,  the  said  Callendar,  was  pvesented  and  in^ 
di£ted,  contrary  to  law  in  that  case  made  ai^  provided. 
Those  who  pronounced  guilty  on  this  article^  are, 

^MeiTrs.  Breckenridge.  Cocke,    Howland,  MftcIa7»-4. 

Those  who  pronounced  not  guilty,  are, 

MeiTrs.  Adams,  Anderfon,  Baldwin,  Bayard,  Bradley,  Brown,  Con- 
tlit,  Dayton,  EUcry,  Franklin,  Gaillard,  Giles,  Hlllhoulc,  Jackfoo, 
Logan,  Mitcfiill,  Moore,  Olcott,  Pickering,  Plumcr,  Smith,  of  Mary- 
land, Smith,  of  New-York,  Smith,  ot  Ohio,  Smith,  of  Vermont, 
Stone,  Sumter,  Tracy,  White,  Worth'mgtpn,    Wnghtp-»30« 

The  seventh  article  was  read  by  the  secretary,  as  foK 

ARTICLE  VII. 


lows  : 


That  at  a  circuit  court  of  the  United  States,    For  the 
district  of  Dehiware,  held  at  New-Castle,  in  the  month 
of  June,  one  thousand  eight  hundred,  whereat  the  said 
baitiuel  Chase  presided,  the  said  Samuel  Chase,  disre- 
garding the  duties  of  his  office,  did  descend  from  the 
dignity  of  a  judge,  and   stoop  to  the  level  of  an  in- 
iprmer,  by  refusing  to  discharge  the   graud  jury,  al- 
though entreated  by  several  of  the  said  jury  so   to  do ; 
^nd  after  the  said  grand  jury  had  regularly  declared, 
through  their  foreman,  that  they  had  found  no  bills  of 
indi£^ment,  nor  had  any  presentments  to  inakc,'  by  ob- 
serving to  the  said  grand  jury,  that  he,  the  said  Samuel 
Chase,  understood,  ^^  that  a  highly  seditious  temper 
**  had  n>anifested  itself  in  the  state  of  Delaware,  among 
•*  a  certain  class  of  people,  particularly  in  New-Castic 
*•  county,  and  more  especially  in  the  town  of  Wilming- 
ton,   wh^rre   lived    a  most    seditious  printer,  unre- 
strained b)"  any  principle  of  virtue,  and  regatdlcas  of 
social  ordcT.^-that  the  name  of  this  printer  was*' — 
but  checking  himself,  as  if  sensible  of  the  indecorum 
which  he  was  committing,  added — **  that  it  might  be 
**  assuming  too  much  to  mention  the  name  of  this  per- 
^*  son,  but  it  becomes  your  duty,  gentlemen,  to  en- 
'*  quire  diligently  into  this  matter,*'  or  words  fo  that  ef- 
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fe6t ;   and  that  with  intention  to  procure   the  prosecu- 
tion  of  the  printer  in  question,  tibe  said  Samuel  Cha^e 
did»  mcNreovcr,  authoritatively  enjoin  on  the  district  at-  . 
tomey  of  the  United  States,  the  necessity  of  procuring 
a  file  of  the  papers  to  which  he  alluded,  (and  which 
nirere  understood  to  be  those  published  under  the  title  of 
*•  Mirror  of  the  Times  and  General  Advertiser,")  and, 
by  a  strid  examination  of  them,  to  find  some  passage 
"which  might  furnish  the  ground- work  of  a  prosecution 
against  the  printer  of  the  said  paper  :  thereby  degrading 
his  high  judicial  fundtions,  and  tending  to  impair  the 
public  confidence  in,  and  respe6l  for,  the  tribunals  of 
justice,  so  essential  to  the  general  welfare. 

Those  who  pronounced  guilty  on  this  article,  are, 

Meffrs.  Breckcnridge,  Cocke,  Franklin,  Howland,  Jackfon,  Maclay, 
Smith,. of  Maryland,  Stone,  Sumter,  Wright—- 10« 

Those  who  pronounced  not  guilty,  are, 

MefTrs.  Adams,  Anderfon)  Baldwin,  Bayard,  Bradley,  Bro^Yn,  Con- 
dit,  Dayton,  Ellery,  Gaillard,  Giles,  Hillhoufc,  Logan,  Mitchiil, 
Moore,  Olcott,  Pickering,  Plumcr,  Smith,  of  New-York,  Smith,  of 
Ohio,  Smith,  of  Vermont,  Tracy,  White,  Worthington — 24. 

The  eighth  article  was  read  by  the  secretary,  as  fol- 
lomrs  • 

ARTICLE  VIII. 

And  whereas  mutual  respe£l  and  confidence  between 
the  government  of  the  United  States  and  those  of  the 
individual  states,  and  between  the  people  and  tliosc  go- 
vernments, respe£lively,  are  highly  conducive  to  chat 
Sublic  harmony,  without  which  there  can  be  no  public 
appiness,  yet  the  said  Samuel  Cliase,  disregarding  the 
duties  and  dignity  of  his  judicial  charadier,  did,   at  a 
circuit  court  for  the  distrid  of  Maryland,  held  at  Balti- 
more, in  the  month  of  May,  one  thousand  eight  hun- ' 
dred  and  three,  pervert  his  official  right  and  duty  to  ad- 
dress  the  grand  jury  then  and  there  assembled,  on  the 
matters  coming  within  the  province  of  the  said  jury, 
for  die  purpose  of  delivering  to  the  said  grand  jury  an 
intemperate  and  inflammatory  political  harangue,  with 
intent  to  excite  the  fears  and  resentment  of  the  said 
grand  jury,  and  of  the  good  people  of  Maryland  against 
their  state    government  and  constitution^  a  condu£l 
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highly  censurable  in  any,  but  peculiarly  ind<jccnt  ami 
unbecoming  in  a  judge  of  the  supreme  court  of  the 
United  States:  and  moreover,  that  the  said  Samuel 
Chase,  then  and  there,  under  pretence  of  exercising 
his  judicial  right  to  address  the  f^aid  grand  jury,  as  a- 
foresaid,  did,  in  a  manner  highly  unwarrantable,  en- 
deavor to  excite  the  odium  of  the  said  grand  jury,  and 
of  the  good  people  of  Maryland  against  the  government 
of  the  Uni.ed  Slates,  by  delivering  opinions,  which, 
even  if  the  judicial  authority  were  competent  to  their 
expression,  on  a  suitable  occasion,  and  in  a  proper 
manner,  were  at  that  time,  and  as  delivered  by  him, 
highly  indecent,  extra-judicial^  and  tending  to  prostitute 
the  high  judicial  character  with  which  he  was  invested, 
to  the  low  purpose  of  an  eletlioneering  partizan. 

Those  who  pronounced  gudty  on  this  article,  are, 

Mcffrs.  Anderfon,  Baldwin,  Brtckcnridge,  Brown,  Cocke,  Condit, 
Ellen'*  Fran V I'm,  Giles,  Holland,  Jackfon,  Logan,  Maclay,  Moore, 
Smith,  of  Maryland,  Stone,  Sumter,   Worthington,  Wright— J 9. 

Those  who  pronounced  not  guilty  are, 

MefTrs  Adattis,  Bayard,  Bradley,  Dayton,  GailUrd,  HiUhouwr, 
Mitchill,  Oicott,  iPickering,  Plinner,  Smith,  of  New-York,  Smith,  of 
Ohio,  Smith,  of  Vcrmont|  Tracy,  White— 15. 

The  President  rose  and  said,  on  the  Jirst  Article 
sixteen  gentlemen  have  pronounced  guilty,  and  eighteen 
not  guilt}'  ;  on  the  second  Article  ten  have  said  guilty, 
and  twenty  four  not  guilty;  on  the  third  Article  eigh- 
teen have  said  guilty,  and  sixteen  not  guilty ;  on  the 
fourth  Article  eighteen  have  said  guilty,  and  sixteen  not 
guilty  ;  on  ih^jijtb  Article  there  is  an  unanimous  vote 
of  not  pudty  ;  on  the  sixth  Article  four  have  said  guil« 
ty,  and  thirty  not  guilty ;  on  the  seventh  Article,  ten  have 
said  guilty,  and  twenty  four  not  guilty  ;  and  on  the 
eighth  Article,  nineteen  have  said  guilty,  and  fifteen 
not  guilty. 

Hence  it  appears  that  thei^e  is  not  a  coustitutional 
majority  of  votes  finding  Samuel  Chase,  Esquire,  guil- 
ty, on  any  one  Article.  It,  therefore,  becomes  my 
duty  to  declare  that  Samuel  Chase,  Ksquiie,  stands  ac- 
quitted of  all  the  Articles  exhibited  by  the  House  of 
Representatives  against  him. 
Whereupon, 

The  Court  adjourned  without  day. 
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several  ARTICLES. 
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A  iP  P  E  N  D  I  X* 

I 

CHARGE  of  Jtbck  Chase,  being  Exhibit  No,  lit, 

referred  to  in  bis  atisv)€r. 

Genilmtn  of  the  Jury  I 

JOHN  FRI£S>  the  prifoner  at  die  bar,  (tahds  indited 
for  the  crime  of  treasM^  of  levying  war  againft  the  United  Stat^ 
contrary  to  the  conftitutioii; 

By  the  conftitution  of  the  United  States,  art.  3,  fe£l.  3,  it  is 
declared,  <<  That  treafon  againft  the  United  States  fliall  confift 
9niy  in  levying  nvar  againft  them,  or  in  adhering  to  their  enemies^ 
giving  them  aid  and  comfort/^ 

By  the  fame  fedidh  it  is  further  declared^  «<  That  lio  perfon 
Ihall  be  cohviBed  of  treafon,  unlefs  on  the  teftimony  of  two  wit* 
nefles  to  the  same  overt  a8j  or  on  confeffion  in  opcii  court ;''  and 
that  *<  the  Congrefs  (hall  have  power  to  declare  the  punifliment  of 
Ir^fon.'* 

Tqo  much  praife  cannot  be  given  to  this  constitutional  dffinition  of 
treafon,  and  the  requiring  fuch  full  proof  for  convi£kion  j  and  dej 
glaring  that  no  attainder  of  treason  (hall  work  corruption  of  blood 
or  forfeiture,  except  during  the  life  of  the  perfon  attainted. 

This  constitutional  definition  of  treafon  is  a  definition  of  law* 
JEvety  propofition  in  any  ftatute  [whether  more  or  lefs  diftin£l-— 
whether  cafy  or  difficult  to  comprehend]  is  always  a  queitioa 
of  law.  What  is  the  true  meaning  or  true  import  of  any  ftatute, 
and  whether  the  cafe  dated  comes  within  it,  is  a  qucftion  of  lanv 
and  not  of  fadt.  The  queftion  in  an  indiftment  for  levying  nvar 
againft  [or  adhering  to  the  enemies  of]  the  United  States,  is 
<<  whether  the  fadts  ftated  do  or  do  not  amount  to  lenyng  wat^* 
Within  the  contemplation  and  conftru£tion  of  the  conftitution  ? 

It  18  the  daty  of  the  court  hi  this  cafe,  and  in  all  criminal c^kSf 
to  ftate  to  the  jury  their  opinion  of  the  law  arifing  on  the  fa^s  i 
hut  the  jury  are  to  decide  on  the  prefent  and  in  all  criminal  cafes, 
hotb  the  lavf  and  the  faBsy  on  their  confideration  of  the  whole 
cafe. 
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It  is  the  opinion  of  the  court  that  any  infurreftion  or  riflng  of 
any  body  of  people,  within  the  United  States,  to  attain  or  e^6^» 
by  force  or  violence,  any  objefl  of  ^gf eat  public  nature  or  hf  public 
mnd general  (or  natiofial)  concern^  is  a  levying  of  war  againd  the 
United  States, ,  within  the  contemplation  and  conftra£lion  of  the 
tonstitution. 

On  this  general  pofition  th:  court  are  of  opinion,  that  any 
fuch/infurre£lion  or  rifing  to  refift,  or  to  prevent  by  force  or  vio^ 
tencff  the  execution  of  any  ftatute  of  the  United  States,  for  levy- 
ing or  coI]e£^ing  taxes,  duties,  impofts  or  excifes  j  or  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  or  for  any 
other  objefi  of  a  general  nature  or  national  concern,  under  any 
pretence,  as  tbac  the  (latute  was  unjuft^  burthenfome,  oppref&ve 
or  unconftitutional,  is  a  levying  war  againft  the  United  States^ 
within  the  contemplation   and  conilru£lion  of  the  constitution. 

The  reafon  for  this  opinion  i?,  that  an  infurreftion  to  refift  or 
prevent  by  force  the  execution  of  any  statute  of  the  United  States^ 
lias  a  direfl  tendency  to  diflblve  all  thebond^iof  foeiety  ;  to  deftroy 
all  order  and  all  laws  ;  and  alfo  all  fecurity  for  the  livcs^  liberties 
and  property  of  the  citizens  of  the  United  ^^tates. 

The  court  are  of  opinion  that  military  weapons  fas  guns  and 
fwords  mentioned  in  the  indidment]  are  not  n^ceffary  to  make 
fuch  ItisurreBiofi  or  rising  amount  to  levying  war  ;  bccaufe  numbers 
fupply  the  want  of  military  weapons  •,  and  other  instruments  may 
cfFeft  the  intended  mifchief.  The  legal  guilt  of  levying  war  may 
be  incurred  without  the  ufe  of  military  weapons  or  military 
array. 

The  court  are  of  opinion  that  the  aflembling  bodies  of  men, 
armed  and  arrayed  in  a  warlike  manner  for  purpofes  only  of  a  /rr« 
vaie  nature,  is  not  treason  ;  although  the  judges  or  other  peace  of- 
ficers (hould  be  infulted  or  refitted,  or  even  great  outrages  com«* 
mitted  to  the  perfons  or  property  of  our  citizens* 

The  true  criterion  to  determine  whether  aHs  committed  are  trea-^ 
son  or  a  lefs  ofFenge  [as  a  riot]  is  the  quo  animo  or  the  intention  with 
which  the  people  did  afTemble.  When  the  intention  is  universal  #r 
general^  as  to  &?^tQt  fome  objeft  of  a  general  public  nature ^  it  will  be 
treason^  and  cannot  be  confidered,  conftrucd  or  reduced  to  a  rictm 
The  conimiflion  of  any  number  of  felonies y  riots  or  other  misde- 
meanors^ cannot  alter  their  nature  lo  as  to  make  thtm  amount  t9 
treason  ;  and  on  the  other  hand,  if  the  intention  and  a5ls  combined 
amount  to  treason ^  they  cannot  be  funk  down  to  a  felony  or  riot. 
The  intention  with  which  any  afts  fas  felonies,  the  deftruAion  of 
property,  or  the  like]  are  done,  will  Ihew  to  what  class  of  crimes  the 
cafe  belongs. 

Thd  court  are  of  opinion  that  ?f  a  body  of  people  confpire  and 
meditate  aa  infurre^t  ion  to   resist  or  oppose  : he  execution  of  any  sta» 
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Me  of  the  United  States  by  foree^  that  they  arc  $nly  guilty  of  a  high 
misdemeaMT,  but  if  they  proceed  to  carry  such  intention  i  to  execution 
ty  forcey  that  they  arc  guilty  of  the  treason  of  levying  luar  ;  and  the 
quantum  of  the  force  employed  neither  ledens  nor  increafes  the 
crime,  whether  by  oue  hundred  or  one  thoufand  perfons,  \$  whol« 
ly  immaterial. 

The  court  are  of  opinion  that  a  combination  or  conspiracy  to  levy 
nvar  againft  the  United  States  is  not  treason^  unlefs  combined  with 
an  attempt  to  carry  fuch  combinaaon  or  confpiracy  into  execution ; 
feme  aElual  force  or  violence  mail  be  uf&  1  in  puriuance  of  such  dt" 
fign  to  levy  war  ;  but  that  is  altogether  immaterial  whether  the 
force  ufed  is  fufEcient  to  effefiuate  theobje£l  ;  any  force  connect* 
ed  with  the  intention,  will  couftitute  the  crime  of  levying  war. 

This  opinion  of  the  court  is  founded  on  the  fame  principleSf 
and  is  in  fubftance>  the  fame  as  the  opinion  of  the  circuit  court, 
for  this  diftri£l>  in  the  trials,  in  April  17959  of  Vigol  and  Mit« 
chelly  who  were  both  found  guilty  by  the  jury,  and  afterwards 
pardoned  by  the  1  te  Prefident. 

•  At  tlie  circuit  court  for  the  diftrift  [April  term,  1799]  on  the 
trial  of  the  prifoner  at  the    bar,  judge  Iredell  delivered   the  soine  , 
opinion  \  and  Fries  was  convi£lcd  by  the  jury. 

To  fupport  the  prefent  indi£tmeut  againft  the  prifoner  at  the 
bar,  two  fa£ls  mud  be  proved  to  your  fatisfa&ion.  Fird,  That 
fome  time  before  the  finding  of  the  indidlmenjt,  there  was  an  in* 
furrcAion  [or  rifing]  of  a  body  of  pepple  in  the  county  of  North- 
ampton, in  this  ftate,  with  intent  to  oppofe  and  prevent,  by  means 
of  intimidation  and  violence^  the  execution  of  a  law  of  the  Unit« 
ed  States,  entitled  <  an  a£t  to  provide  for  the  valuation  of  lands 
and  dwelling  houfes,  and  the  enumeration  of  (laves  within  the 
United  States ;'  or  of  another  law  of  the  United  States,  entitled 

<  an  a£):  to  lay  and  colled  a  dixcGt  tax  within  the  United  States,' 
and  that  fome  a£ts  of  violence  were  committed  by  fome  of  the 
people  fo  aflembled,  with  intent  to  oppofe  and  prevent  by  means 
of  intimidation  and  violence,  the  execution  of  both  or  of  one  of 
the  faid  laws  of  Congrefs. 

In  the  confideration  of  this  fa£l«  you  are  to  confider  and  deter« 
mine  with  what  intent  the  people  affcnibled  at  Bethlehem,  whetlier 
to  cSe£t  by  force  a  public  or  a  private  meafure. 

The  intent  with  which  the  people  aflembled  at  Bethlehem  ia 
Northampton,  is  a  neceiTary  ingredient  to  the  fad  of  ailembling, 
and  te  be  proved  like  any  other  fad,  by  the  declaration  of  thofe 
who  afTembled,  or  by  ads  dene  by  them,  when  the  queftiou  is, 

<  what  is  a  man's  intent  V     It  may  be  proved  by  a  number  of  con- 
ncded  circumitances,  or  by  a  fmgle  fad. 

If  from  a  careful  examination  of  the  evidence,  you  fhall  be 
Convinced  that  the  r^o/objed  and  iatent  of  the   people  aflembled 
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at  6ethlehem»  vi2%  of  a  public  nature  [which  it  cevtstinly  wat  If 
they  affcmbled  with  intent  to  pre .  ent  the  execution  of  both  of  tho 
;ibovemf  ntioned  Igws  of  Congrefs,  or  either  of  theml  it  muft  then 
be  proved  to  your  fatisfaflion  that  the  prifoner  at  the  bar  incited, 
encouraged,  promoted,  pr  siQifted  in  the  infurreAion  or  rifing  of 
the  people  at  Dethlehemy  and  the  terror  they  carried  with  them, 
with  intent  to  oppofe  and  prevent  by  means  of  intimidation  and 
violence,  the  ei^ecution  qf  both  the  abovcmentioned  hws  of  Con- 
grefS)  or  either  of  them ;  and  tjiat  some  force  was  ufed  by  sor^e  of 
the  people  aiTembled  at  Bethlehem. 

In  the  confideration  of  this  fa£t,  the  court  think  |Mroper  to  a£v 
lift  your  enquiry  by  giving  you  thehr  opinion- 

In  treafon  all  the  participes  criminis  are  principals  \  theve  are  na 
acceflaries  to  this  crime.     Every  a6iy  which  in  the  cafe  of  felony 
would  render  a  man  an  accessary^  will  in  the  cafe  of  treafon  man 
him  a  principal.     To  render  any  perfon  an  accomplice  and  princi- 
pal in  felony,  he  muft  be  aiding  and  abetting  at  the  foR,  or  ready 
to  afford  afEftance  if  necessary.     If  a  perfon  be  prefent  at  a  felony 
aiding  and  affifti|ig,  he  is  a  principal.       It   is  always  material  to 
confider,  whether  the  perfons  charged  are  of  the  fame  party,  up- 
on the  fame  purfuit,  and  under  the  expediation  of  mutual  defence 
andfupport.     All  perfons  ^r/'/^/iry  aiding,  affifting  or  abetting  any 
treafonable  ad  are  principals.     All  perfons  who   are  prefent  and 
countenancingi  ancl  are  ready  to  afford  affiftance    if  neceffary   to 
tliofe  who  a£tualjy  commit  any  treafonable  ad,  are  alfo  principals. 
If  a  number  of  perfbns  aiiemole  apd  fet  out  upon  a  common  de^ 
fign,  as  to  refift  and  prevent  by  force  the  execution   of  any  law, 
and  fome  of  (hem  commit  ads  of  violence  and  force,  with  inten( 
to  oppofe  the  execution  of  any  law,  and  others  are  prefent    to  aid 
and  aflift  if  neceffary,*  they  ^re  all  principals.     If  any  man  joins 
and  ads  with  an  affembly  of  people,  nis  intent  is  always  te  be  con- 
Odercd  and  adjudged  to  be  the  fame  as  their's  \  and  the  law  in 
this  cafe  judgeth  of  the  intent  by  the  f^d.     If  a  number  of  per- 
fons combine  or  confpi^e  to  ef^ed  a  certain  purpofe,  as  to   oppofe 
by  force  the  execution  of  ^  law,  any  ad  of  violence  done  by   any 
cue  of  them,  in  purfuance  of  fu«:h  combination,  and  with  intent 
to  effcd  fuch  objed,  is  in  confideration  of  law  the  ad  of  all  who 
are  prefent,  when  fuch  ad  of  violence  is  committed.     If  perfons 
coiled  together  to  ad  for  one  and  the  fame  common  end,  any  ad 
done*  by  any  one  of  them,  with  intent  to  effeduate  fuch  common 
end,  is  a  fad  that  may  be    given  in  evidence  againfl^Z/of  them; 
the  ad  of  each  is  evidence  againftall  concerned. 

I  fhall  not  detain  you  at  this  late  hpur  to  recapitulate  the  fads— i 
you  have  taken  notes,  and  they  have  (leen  ftated  with  accuracy 
?nd  great  candor  bv  Mr.  Attorney. 


A    P    r    K    N    D    I    X^  V 

i 

I  will  only  remark,  that  all  the  evidence  relative  to  tranfadkms 
hefore  the  aiTembliog  of  the  armed  force  at  Bethlehem,  are  only 
tofati^fy  you  of  the  intent  with  which  the  body  of  the  people  af« 
feitlbled  there.  If  either  of  three  overt  a(f^8  .or  open  deeds]  ftat- 
cd  in  die  indiftment»  are  proved  to  your  fatiafad^ion,  the  court 
are  of  opinion  that  is  fufBcient  to  maintain  the  iildidment,  for 
the  court  are  of  opinion  that  every  overt  z(k  is  treafonable* 

As  to  accomplices,  they  are  legal  witneifeS}  and  entitled  to  cre« 
dit  unlefs  deftroyed  by  teftimony  in  court. 

If,  upon  confideration  of  the  whole  matter,  f/aw  as  well  at 
Ja^)  you  are  not  fully  .fatisfied  without  any  doubt  that  the  prifoo* 
er  is  guilty  of  the  treafon  charged  in  the  indictment,  you  will  find 
him  not  guilty ;  but  if,  upon  the  confideration  of  the  whole 
matter,  (law  as  well  as  fa^)  you  are  convinced  that  the  prifoner 
is  guilty  of  the  treafon  charged  in  the  indictment,  you  WJU  find 
him  guilty. 

pXHIBIT  No.  Fill,  referred  to  in  Judge  Chase'« 

answer. 

COPTcf  the  conclusion  of  a  charge  delivered  and  read  from  the  origin 

nil  manuscript  J  at  a  circuit  court  of  the  United  States^  holden  in  the 

city  of  Baltimore f    on  Monday  the  second  day  of  May^  1^03,  by 

Samuel  Chote,  one  of  the  Judges  of  the  supreme  court  of  the  United 
States. 

€*  BEFORE  you  retire,   Gentlemen,    to    your 
chamber    to  confider  fuch    matters  as    may  oe  brought  before 

Jou,  I  will  take  the  liberty  to  make  a   few  obfervations,  which  I 
ope  you  will  receive  a3  flowing  only  from  my  regard  to  the  wel« 
fare  and  prosperity  of  our  common  country. 

It  is  eilentially  neceflary  a^  all  times,  but  more  particularly  at 
the  prefent,  that  the  public  mind  ihould  be  truly  informed  }  and 
that  our  citizens  fhould  entertain  correft  principles  of  govern- 
ment,  and  fixed  ideas  of  their  focial  rights^  It  is  a  very  eafy  ta& 
to  deceive  or  miflead  the  great  body  of  the  people  I  ♦  propagating 
phufible,  but  falfe  dodrines  ;  for  the  bulk^f  mankind  are  goverii* 
cd  by  their  paifionsj  and  not  by  reafon. 

Falihood  can  be  more  readily  difTeminated  than  truth,  and  the 
latter  is  heard  with  reludance  if  repugnant  to  popular  prejudice. 
From  the  year  1776,  I  have  been  a  decided  Mid  avowed  advocate 
for  a  reprefentative  or  republican  form  of  government,  as  fincc 
^ftabliihed  by  our  ftate  and  national  conftiiutions.      It  is   my  fm* 
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cere  wifti  that  freemen  fliould  be  governed  by  their  reprefeotathres^ 
fairly  and  freely  ele£ltd  by  that  clafs  of  citizens  defcribed  in  our 
bill  of  rights,  '•  who  have  property  in,  a  common  interefl:  with^ 
and  an  attachment  to,  the  community. 

The  purpofes  of  civil  fociety  are  beft  anfwered  by  thofe  govern, 
ments,  where  the  public  fafety,  happinefs  and  prosperity  are  beft 
fecured ;  whatever  may  be  the  conftitutton  and  form  of  govern* 
ment ;  but  the  hiftory  of  mankind  (in  ancient  and  modem  times) 
informs  us  *  that  a  monarchy  may  be  free,  and  that  a  republic  mnj 
be  a  tyranny .'  The  true  teft  of  liberty  is  in  the  practical  enjoy- 
ment of  prote£lion  to  the  perfon  and  the  property  of  the  citizen^ 
from  all  enquiry.  Where  the  fame  laws  govern  the  whole  focie- 
ty without  any  diftindion,  and  there  is  ho  power  to  difpenfe  with 
the  execution  of  the  laws  j  where  juftice  is  impartially  and  fpeed-» 
ily  adminift:er:4i  and  the  pooreft  man  in  the  community  may  ob* 
tain  redrefs  againft  the  moft  wealthy  and  powerful,  and  riches  a£«> 
ford  no  protection  to  violence,  and  where'  the  perfon  and  proper<» 
ty  of  every  man  are  iecure  from  infult  and  injury  \  in  that  coun- 
try the  people  are  free.  This  is  our  prefent  fituatiou. — Where  law 
is  uncertain,  partial  or  arbitrary ;  where  juftice  is  not  impartially 
adminidered  to  all ;  where  property  is  insecure,  and  the  perfon  is 
liable  to  infult  and  violence  without  redrefs  by  law,  the  people  are 
notfree^  whatever  may  be  their  form  of  government,  To  this  fitu» 
ation,  I  greatly  fear  we  are  fad  approaching  ! 

Touknow,  gentlemen,  ttiat  our  ftate  and  national  inftitutions 
were  framed  to  fecure  to  every  member  of  the  fociety,  equal  liber* 
ty  and  equal  rights;  but  the  late  alteration  of  the  federal  judiciary 
by  the  abolition  of  the  office  of  the  fixte en  circuit  judges,  and 
the  recent  change  in  our  (late  conilitution  by  the  eftabliihing  of 
univerfal  fuiirage,  and  the  further  alteration  that  is  contemplated 
in  our  ilate  judiciary  [if  adopted]  ,will,  in  my  judgment,  take 
away  all  fecurity  for  property  and  perfonal  liberty.  The  indepen« 
dence  of  the  national  judiciary  is  already  ihaken  t3  its  foundati- 
on, and  the  virtue  of  the  people  alone  can  reilore  it.  The  inde<* 
pendence  of  the  judges  of  this  ftate  wilLbe  entirely  deftroyed,  if 
the  bill  for  the  abolition  of  the  two  fupreme  cdurts  Ibould  be  ra-» 
titied  by  the  next  general  aiTembly.  The  change  of  the  ftate  con. 
ftitutiou,  by  allowing  univerfal  fuffrage,  will,  in  my  opinion, 
certainly  and  t .  pidly  deftioy  all  prote^iion  to  property,  and  all  fe- 
curity to  perfonal  liberty  ;  and  our  republican  conititution  will 
fink  into  a  mobccracy,  the  word  of  all  poihble  governments. 

I  can  only  lament  that  the  main  pillar  of  our  ftate  conftitution 
has  alr.ady  been  thrown  down  by  the  eftabiidiment  of  univerfal 
fufirage.  By  this  ihock  alone  the  whole  building  totters  to  its  bafe, 
and  will  crumbl:  into  ruins  before  many  years  elapfe,  unlefs  it  be 
rcftorcd  to  its  original  ftate.     If  the  independency  of  your  ftate 
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Judges  vhich  your  biU  of  rights  wifely  declares  <  tobeeflential  to 
the  impartial  adminiftration  of  juflice.;  and  the  great  security  to 
the  rights  and  liberties  of  the  people,'  (hall  be  taken  away  by.  the 
ratification  of  the  bill  pafled  for  that  purpofe,  it  will  precipitate 
the  deftrudion  of  your  whole  ftate  conititution  >  and  there  wilt 
le  nothing  left  in  it  worthy  the  care  or  fupport  of  freemen. 

I  cannot  but  remember  the  great  and  patriotic  charad):er»  b  j 
ixrhom  your  ftate  conftitution  was  framed.  I  cannot  but  recoiled 
that  attempts  were  then  made  in  favor  of  univerfal  fuffirage  ;  and 
to  render  the  judges  dependant  upon  the  legiflature.  Ton  may 
believe  that  the  gentlemen  who  framed  your  conftitution,  pofTef- 
fed  the  full  confidence  of  th^  people  of  Maryland,  and  that  they 
vrtrc  efteeemed  for  their  talents  and  patriotifm,  and  for  their  pub- 
lic and  private  virtues.  You  muft  have  heard  that  many  of  them 
lield  the  higheft  civil  and  military  ftations,  and  that  they,  at  eve- 
ry ri(k  and  danger,  afCfted  to  obtain  and  eftabliih  your  indepen-. 
dence.  Their  names  are  enrolled  on  the  joumals  of  the  firft 
Congrefs,  and  may  be  feen  in  the  proceedings  of  Che  convention 
that  framed  our  form  of  government.  With  great  concern  I  ob- 
ferve,  that  the  fons  of  fome  of  thefe  charaSers  have  united  to 
pull  down  the  beautiful  fabric  of  wiitiom  and  republicanifm  that 
their  fathers  ere^ed  I 

The  declarations  rerpe6iing  the  natural  rights  of  man,  which 
originated  from  the  claim  of  the  Britiih  parliament  to  make  laws 
to  bind  America  in  all  cafes  whatfoever ;  the  publications  fince 
that  period,  of  viConary  and  theoretical  writers,  afierting  that 
men  in  a  ftate  of  foctety,  are  entitled  to  exercife  rights  which 
they  pofTefTed  in  a  ftate  of  nature ;  and  the  modern  doflrines  by 
our  late  reformers,  that  ail  men  in  a  ftate  of  fociety,  are  entitled 
to  enjoy  equal  liberty  and  equal  rights,  have  brought  this  mighty 
mifchief  upon  us  ;  and  I  fear  that  it  will  rapidly  progrefs,  until 
peace  and  order,  freedom  and  property  (hall  be  deftroyed.  Our 
people  are  taught  as  a  political  creed>  that  men  living  under  an 
eftabliftied  government,  are  neverthelefs  entitled  to  exercife  cer- 
tain rights  which  they  poiTeiTed  in  a  ftats  of  nature  ;  and  alfo, 
that  every  member  of  this  government  is  entitled  to  enjoy  an 
equality  of  liberty  and  rights. 

I  have  long  fince  fubfcribed  to  the  opinion,  that  there  could  be 
no  rights  of  man  in  a  ftate  of  nature,  previous  to  the  inftitution 
of  fociety  ;  and  that  liberty  properly  fpcaking;  could  not  exift  in 
a  ftate  of  nature,  I  do  not  believe  that  any  number  of  men  ever 
exifted  together  in  a  ftate  of  nature,  without  fome  head,  leader  ' 
or  chief,  whofe  advice  tb«y  followed,  and  whofe  precepts  they 
obeyed.  1  really  confider  a  ftate  of  nature  as  a  creature  of 
the  imagination  only,  although  great  names  give  a  fandtion  to  a 
contrary  opinion.     The  great  obje&  for  which  men  eftablifli  any 
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form  of  gOTemmenty  is  to  obtain  fecuritjr  to  thf  ir  perfoiis  abd 
property  from  violence,  deftroy  the  fecurity  to  either  and  you  tear 
tip  focietyby  the  roots..  It  appears  to  me  that  the  inftitution  of 
government  is  really  no  facrifice  made,  as  fome  writers  contend, 
to  natural  liberty,  for  I  think  that  previous  to  the  formation  of 
fome  fpecies  of  government,  a  ftate  of  liberty  could  not  cxift^ 
It  feems  to  me  that  perfonal  liberty  and  rights  can  only  be  acquired 
hj  becoming  a  member  oi  a  community,  which  gives  the  protec- 
tion of  the  whole  to  every  individual.  Without  this  prote&ion 
it  would,  in  my  opinion,  be  impra£licable  to  enjoy  perfonal  liber- 
iy  or  rights^  r  rom  hence  1  conclude  that  liberty  and  rights,  (and 
alfo  property)  muft  fpring  out  of  civil  fociety,  and  muft  be  for* 
ever  fubjeA  to  the  modification  of  particular  governments.  I 
hold  the  pofition  clear  and  fafe,  that  all  the  rights  of  man  can  be 
derived  only  from  the  conventions  of  fociety,  and  may  with  pro- 
priety be  called  fecial  rights.  I  cheerfully  fubfcribe  to  the  doc- 
trine of  equal  liberty  and  equal  rights,  if  properly  explained.  I 
underfland  by  equality  of  liberty  and  rights,  •  only  this,  that  eve- 
ry citizen,  without  refpeft  to  property  or  ftation,  ihould  enjoy  an 
equal  fliar^  of  civil  liberty ;  an  equal  protection  from  the  laws, 
and  an  equal  fecurity  for  his  perfon  and  property.  Any  other  in- 
terpretation of  thefe  terms,  is  in  my  judgment,  deftru^ive  of  ail 
government  and  all  laws.  If  I  am  fubftantially  corredt  in  thefe 
fentimeiits,  it  is  unnecefTary  to<  make  any  application  of  them, 
and  I  will  only  a(k  two  queftions.  Will  juilice  be  impartially  ad- 
miniftered  by  judges  dependant  on  the  legiflature  for  their  conti- 
nuance in  ofEce,  and  alfo  for  their  fupport  ?  Will  liberty  or 
])roperty  be  proteAcd  ox  fecureii,  by  laws  made  by  reprefentatives 
cliofen  by  elcdors,  who  have  no  property  In,  a.  common  intereft 
with,  or  attachment  to  the  community  ? 

True  copy, 

THOMAS  CHASE. 

January  31  ft,  1805. 


